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In many countries, and certainly in the UK, we may be a long way away from a coherent set of business and human rights policies, but there are some relatively straight forward things Governments could do to vastly improve the current outlook.   In the next ten minutes, I’m going to run through six proposals for states to improve coherence, highlight failings in their attainment to date and make some suggestions as to how these proposals could be implemented by Governments.   These are drawn from The Corporate Responsibility (CORE) Coalition’s experiences of working in the UK to stop human rights violations being committed by UK companies operating in developing countries, and I believe the challenges relating to incoherence are comparable to many other states.

So ideally, what would Government’s do to ensure coherence in order to effectively fulfil their mandate of protecting human rights in relation to corporate activity? 

Let’s start with one – “Government’s should be clear on what is expected from corporations located in their territory in relation to human rights.”  

While the exact nature of states’ duties to protect against corporate abuse remains undefined, there is consensus that states are the primary duty bearers for human rights under international law and have a duty to protect against abuses by third parties, including corporations, within their jurisdiction - provided certain conditions are met to safeguard state sovereignty. 

However, many states do not fully understand their existing duties, or are unwilling to fulfil them. Governments sign up to human rights commitments without awareness of how they might be implemented. 
This means that even where states have policies or laws in place that are intended to protect against corporate abuse there are often hurdles to implementation.   Lack of clarity in legislation and policy is a major obstacle to holding companies accountable for their human rights impacts.  An ethical ratings agency told me the other day that they are unable to get a straight answer from Government to the question of what human rights standards companies should be judged against.

Standards that are in place often lack clarity.  For example, many FTSE 100 companies interpret their new legal duty in UK company law to annually report on their environmental and social impacts, very differently.  A legal duty for directors to have regard to their human rights impacts has also been introduced, but without any guidance for companies as to what is actually expected of them.  
Responsibilities of parent companies for abuses committed by foreign subsidiaries, is also very unclear.  Extra territorial issues are notoriously complex however, and ideally, unacceptable corporate practices should be dealt with in the country where they occur.  But the reality is there are often many barriers to redress – particularly in developing countries. Although laws may exist on paper, regulatory oversight can be weak, under-resourced and, in some cases, corrupt. CORE and The London School of Economics (LSE) recently published `The Reality of Rights', which illustrates how victims of human rights violations are far too often unable to enforce their rights, and therefore there is the need for more action by home states. There are a range of examples illustrating how legislation with extra-territorial reach is an important element of ensuring coherence - in relation to bribery and corruption, anti trust regulation, financing of terrorism and tax havens.  
In order to be clearer on what is expected from corporations, a range of human rights principles could be embedded in company law.  Precise requirements on transparency, disclosure, monitoring, and auditing requirements can be embodied in regulations of financial markets to curb corporate misconduct overseas.   CORE have proposed introducing human rights compliance requirements on company directors and streamlining environmental and social reporting in annual reports.  The European Coalition for Corporate Justice, of which CORE are a member, have also made several suggested amendments to European law around enhancing parent company liability for the acts of its subsidiaries and increasing the duty of care required by companies in relation to their human rights impacts.   These changes would result in a landscape much more conducive to compliance.
Step 2: “Governments should monitor compliance of corporations with HR requirements.”

Although some NHRI’s monitor compliance of corporations within their territory, there is no governmental initiative or scheme I know of that coherently and comprehensively monitors compliance of companies in relation to their overseas human rights impacts. Some Government officials have indicated that it is the job of civil society to monitor compliance, however although civil society can and does play a useful whistle blowing function, it is clearly beyond its capacity, resources and expertise to monitor all potential violations.  
States should monitor compliance of human rights obligations by corporations located in their territory, including in relation to their overseas impacts.  This could be done through the introduction of independent bodies mandated to undertake such work, such as CORE’s proposed UK Commission for Business, Human Rights & The Environment.  A body funded, but at arms length from Government, mandated to ensure adherence of UK companies with human rights standards and have powers to investigate, sanction and provide remedy to victims.

 Step 3: “Ensure companies that breach human rights are stopped - and punished as appropriate.” 
Enforcement of non compliance of companies through criminal law for offences committed has been weak.  In the UK, too often corporate offences such as theft, assault and blackmail have not been prosecuted due to competing police priorities and limited resources, combined with evidentiary problems.  The most significant role the Government currently plays in ensuring UK businesses comply with international human rights is through the National Contact Point (NCP) for the OECD Guidelines - a mechanism designed for receiving, investigating, mediating and adjudicating complaints. Recent reforms of the UK NCP has resulted in some significant improvements to this process, though inherent limitations remain significantly in relation to the lack of enforceability of its decisions.  For example, Vedanta, recently found to be in breach of the Guidelines by the NCP, stated at its recent AGM that it didn’t need to take any action to defend itself against a complaint lodged with the UK NCP,  as it didn’t recognise the authority of the UK NCP.

To ensure companies that breach human rights are stopped and punished as appropriate; changes could be made to listing requirements, company directors could be debarred, export credits could be withheld or withdrawn.  As well as the introduction of quasi-judicial bodies such as CORE’s Commission proposal, changes could also be maybe be made in relation to criminal law proceedings. 
Step 4: “Ensure victims of abuse receive effective remedy”. 
The NCPs lack powers of enforcement and the ability to offer victims a remedy – mediation of itself does not generally constitute a remedy, and this raises the question why would victims of corporate abuse lodge a complaint with a body that has no enforcement powers, cannot require the company to stop repeating the harmful behaviour and cannot offer the victims any reparations?  Tort law has been used in exceptional cases in the UK for victims to receive remedy, most recently the out of court settlement for the victims of Trafigura’s dumping of toxic waste in the Ivory Coast.  However, this is an imperfect vehicle due to the lack of clear jurisprudence that arises in these cases. 

To ensure victims receive effective remedy; law reform is required (in many jurisdictions, but certainly the UK for example), in relation to a presumption of control by the parent company for its overseas subsidiaries, and changes to class action rules.  A unification and rationalisation of the various soft law initiatives, codes of practice and principles for corporate accountability into a single independent body or commission could offer a robust complaints mechanism and remedy for victims of those companies who have breached human rights standards when conducting business overseas – such as CORE’s proposed UK Commission.  
Step 5: “Government should only provide finance and other forms of support, or procure from those corporations who are able to demonstrate that they conform to acceptable standards.” 

Support for the overseas operations of UK companies comes from a variety of Government departments and initiatives, and is provided in the form of practical support, information and advice, and through financial means. When public funds are used such as through export credit agencies, or in the UK through the  Commonwealth Development Corporation (CDC), no steps are taken to ensure compliance with human rights standards.

When public funds are used, Government bodies should be required to undertake transparent human rights due diligence checks and where companies in receipt of such funds abuse human rights support should be withheld or withdrawn.  There are some good lessons to learn from here - The Norwegian state government pension fund recently divested its holdings in Rio Tinto due to human rights abuses and environmental destruction in West Papua. 

And finally, Step 6: “Government’s should establish mechanisms to effectively manage, independently review and evaluate its own policies and practices in relation to the areas highlighted; learning from best practice and implementing change as appropriate.”

While many states already have measures and institutions in certain core areas of business and human rights, such as labour standards and workplace non-discrimination, beyond that, the business and human rights domain exhibits considerable legal and policy incoherence. There is significant under resourcing and insufficient expertise of the designated officials in the business and human rights arena. NHRI’s internationally have done some fantastic work in this arena – but are often, and certainly in the UK, not mandated to look specifically at business and human rights and not impacts occurring abroad.  
Furthermore in the UK, very little coordination exists between Government departments involved to various degrees in business and human rights.  Different departments lead on different initiatives and very rarely coordinate efforts.  In fact, the business department, foreign office and the department for international development have all produced their own corporate social responsibility (CSR) strategies.   

It is also unclear as to the progress achieved to date in relation to these strategies - there has been no cross-initiative learning conducted or analysis of if and how these initiatives are working.  Although there has been no formal review, a particularly problematic area of Government strategy is its over dependence on civil society as whistleblowers and gate keepers in relation to the effectiveness of all voluntary initiatives and what human rights abuses companies are involved in. Civil society does not have the capacity to take part in all of these initiatives in a meaningful way, making it difficult for other concerned stakeholders be they business, investors and consumers to ascertain the effectiveness of these initiatives. I have attended more meetings hosted by Government Departments than I would care to admit, and at many no relevant officials from other departments were in attendance.
Many obvious steps could be taken to improve all this – increase funding, resource to initiatives, have a clear coordinated strategy and so on.  CORE also believes that the introduction of a quasi-judicial body and public complaints mechanism, The Commission proposal I have already outlined, could also play a key role in ensuring coherent strategy and effective learning of Government.   Some states are already taking action to address incoherence.  The Finnish government’s recent announcement that their, yet to be established, NHRI will ‘evaluate the realisation of international human rights commitments in Finland and to present proposals for improvement’ will be one to watch.
There is no silver bullet to solve the current institutional problems relating to business and human rights.  States can and should do much more to embed a coherent approach – these are just six ideas: clarify – monitor – enforce – remedy –model best practice and evaluate.  I look forward to hearing many more over the next two days!
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