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 Stichting Onderzoek Multinationale Ondernemingen

 Centre for Research on Multinational Corporations


SOMO’s submission to the OHCHR consultation on operationalizing the ‘Protect, Respect and Remedy’ framework proposed by the Special Representative to the United Nations Secretary General on Business and Human Rights               Geneva, 5-6 October 2009.
The Centre for Research on Multinational Corporations (SOMO) is a non-profit Dutch research and advisory bureau. SOMO investigates the social and environmental consequences of Multinational Enterprises' (MNEs) policies and operations and, more generally, the internationalisation of business worldwide. As such, SOMO’s research activities deal with questions regarding the role and responsibility of businesses and governments in protecting human rights, and is closely connected to the main elements of the ‘protect, respect and remedy’ framework (e.g. the Ruggie framework). SOMO also works on the link between MNEs behavior and agreements on trade and investment which relates to the state duty to protect and the aligned concept of ‘the right to regulate.’ 
In this paper, SOMO aims to provide the Ruggie team and its stakeholders with insights from its recent research that are relevant for the operationalisation of the Ruggie framework. Below, recent research insights related to this framework are briefly summarised per framework pillar, with reference to the research reports. 
State Duty to Protect

The operationalisation of the ‘state duty to protect’ in the Ruggie framework tends to rely on national governmental regulations. However, SOMO research indicates time and again that national laws provide their citizens with limited protection from human rights breaches by businesses. For instance, in the report ‘Configuring Labour Rights’ (SOMO, 2009), it is indicated that although companies may pay their workers the nationally required minimum wage, this does not necessarily equal to a living wage. This can be considered a violation of the human right to a wage that meets basis needs. According to the National Wages and Productivity Commission of the Department of Labor and Employment in the Philippines, a living wage for a family of 6 would be about 13 euros per day in 2008 in the province of Cavite where electronics production takes place. The minimum wage however, was put at 4 euros in 2008.
Another SOMO report, ‘The High Cost of Calling’ (2006), demonstrates that freedom of association is not universally guaranteed by national law, and that workers in the mobile phone manufacturing industry are often punished for attempting to start or join unions. China -a nation where independent, democratic union organising is illegal- is the most extreme example in this regard, but workers in other mobile phone manufacturing countries are also left unprotected when company management discourages and frustrates union formation and harasses (potential) union leaders and members. In addition, ‘The High Cost of Calling’ revealed that labour and environmental standards are often purposely lowered by governments to attract foreign investments in so-called ‘Economic Processing Zones’. The report documented how governments encourage the relaxing of labour regulations in these zones and even go as far as to criminalise workers’ refusal to work overtime. But even if the level of protection by the letter of the law is in order, compliance with the law may not be actively monitored. For instance: according to Chinese law, overtime has to be restricted to 36 hours per month. This is however hardly implemented; workers worked up to 12 hours per day, 6 or 7 days per week, adding up to overtime of 80 to 180 hours per month producing (parts of) mobile phones in China (‘Silenced to Deliver’, SACOM, SOMO and Swedwatch, 2008).
One of the constraints for national governments to strengthen their regulatory frameworks and monitoring in protecting human rights, is the competition among states for foreign investment. The result is a race to the bottom, as exemplified by the research report ‘Footloose Investments’ (SOMO, 2007). In a desperate attempt for foreign investment, several African countries are providing substantial incentives to the garment industry to start or continue production in their country. Incentives range from 0% taxes, to full rebates on imports, to providing factory shells and infrastructure. In this race, the governments are failing to protect workers in their countries and are relaxing labour laws or failing to implement the laws, afraid to scare the investors away. In addition, a comparative analysis  in six tea producing countries (‘Sustainability Issues in the Tea Sector’, SOMO, June 2008) highlights that competition between various producing countries for lowering production costs results in downward pressures on labour conditions and the most vulnerable groups in the supply chain. These observations point at the need for the establishment of a binding framework on international level that creates a level playing field that enforces the respecting of social and environmental norms. 
Another point that is highlighted by SOMO research, is that investments in the financial sector should receive particular attention by Ruggie and his team. In times of a financial crisis, governments need to be able to protect their population against a melt-down of the economy and the government’s budgets, with special focus on the poor. SOMO’s analysis (‘Rethinking liberalisation of banking services under the India-EU free trade agreement’, September 2009) of the free trade rules on liberalisation of financial services and foreign investments in the financial sector, indicate that governments who fully liberalise have too little room for manoeuvre to prevent, or to intervene, during a financial crisis. Bilateral investment treaties (BITs) can also undermine the state duty to protect as the example of Argentina shows: it has been sued in 46 cases, or more, before the international investment arbitration ICSID because foreign investors complain they were damaged by measures taken during the financial crisis and are asking for more than $ 17 billion in compensation.
In the same way, SOMO's experience as advisor in a pending OECD Guidelines’ case reveals that host government agreements with businesses often constrain governments’ ability to guarantee the protection of their citizens in the future. Such investor-state agreements often include stabilisation clauses, which exempt the signatory company from the effect of future laws and regulations. For example, stabilisation clauses in investor-state agreements in the Baku-Tbilisi-Ceyhan (BTC) oil pipeline project undermined the host governments’ ability to mitigate serious threats to the environment, human health and safety by exempting the project from any environmental, public health or other laws that the three host countries might adopt in the future. SOMO’s experiences indicate that ensuring states’ right and duty to regulate and the flexibility to induce new regulations is essential for promoting and protecting human rights and the environment. 
Corporate Responsibility to Respect

In order for companies to make sure that they respect human rights, the Ruggie framework states that they must adopt a due diligence process, which entails the following:

I. Adopting a human rights policy;

II. Understand how their activities may affect human rights through human rights impact assessments;

III. Integration of human rights policy throughout the company including a commitment by top management;

IV. Tracking performance through monitoring and auditing;

V. Have in place an effective grievance mechanism.
SOMO research indicates time and again that many companies do not manage to effectively follow through this process. For instance in the pharmaceutical sector, medicines destined for use in the developed world are often tested in developing countries on vulnerable (e.g. poor, illiterate) clinical trial participants. These clinical trials are not always conducted in line with the Declaration of Helsinki which provides the highest protection standard for clinical trial participants (‘Clinical Trials in Developing Countries’, SOMO, April 2009)
Especially step II of the due diligence process is still under-developed, even within companies that are generally considered to be more responsible. Making a thorough human rights impact assessment requires detailed mapping of a company’s supply chain. SOMO research into the supply chain of big computer brand companies, which have elaborate corporate responsibility policies in place, shows that companies are still often unaware of their complete supply chain (Computer Connections, SOMO, 2009). Other research shows that down the supply chains of these same companies, labour rights breaches are still frequent (‘Richer bosses, Poorer workers’, Cividep 2009). GoodElectronics, an international multi-stakeholder network with the goal to contribute to sustainability and human rights in the global electronics sector, and the Dutch CSR forum, are about to release a publication on social, economic and environmental issues in the global electronics supply chain,  titled "Reset. corporate social responsibility issues in the global electronics supply chain". GoodElectronics and the Dutch CSR Platform are both hosted by SOMO. The publication will provide suggestions on how electronics companies can enhance their social and environmental performance, including investing in mature industrial relations, worker education and collaboration among buyers and suppliers.
Comparable to the electronics sector, SOMO research has demonstrated that CSR policies in the banking sector are not applied to encompass the banks’ full sphere of influence (‘De Beperkte Reikwijdte van Maatschappelijk Verantwoord Beleggen’, SOMO, February 2009). The extensive CSR policies of the big banks in the Netherlands hardly apply to their asset management activities, which constitute a very large part of the overall activities of these companies. 
SOMO research (‘Configuring Labour Rights’, 2009) indicates that voluntary mechanisms for corporate responsibility can improve labour rights conditions along supply chains, but only under the following conditions: 
· That they address root causes of labour issues such as guaranteeing freedom of association and collective bargaining and wages;
· That they involve local organizations and trade unions in audit and remediation processes, complaints handling as well as workers training;
· That they make sure that supply chain responsibility will be implemented in the total supply chain;
· That they have credible monitoring and auditing mechanisms that involve third party audits, local organizations and trade unions, as well as use workers interviews; 
· That workers are aware of their labour rights;
· That the companies engage in remediation efforts;
· That the companies make sure that their purchasing practices do not hamper the ability of their suppliers to make positive changes. 
· That the brands involved in the sector have a strong interest in ensuring their reputation among consumers, like in the garment, footwear and food industry. 
Based on the limited protection provided by voluntary mechanisms to shape the corporate responsibility to respect as indicated by SOMO research, SOMO suggests to reframe the Corporate Responsibility to Respect into a Corporate Duty of Care. As outlined in the SOMO reports ‘Down to the Wire’ (2009) and ‘Quality Kilowatts’ (2009), crucial elements of such an internationally regulated Corporate Duty of Care include that corporations conduct a rights and needs assessment for affected communities and guarantee free, prior and informed consent for all communities affected by planned corporate activities.
An element that is not well addressed by the Ruggie framework, but that actually forms the basis for the  Corporate Responsibility to Respect, is the corporate duty to pay taxes in the countries they operate. SOMO research indicates that multinationals are involved in elaborate tax avoidance strategies which deprive developing countries from tax incomes, and thus from their ability to higher living standards (‘Taxation and Financing for Development, SOMO, October 2008). 
Access to remedies

Research by SOMO on supermarket behavior has shown that the concentration of market shares by  supermarkets has an impact on how they can abuse their ‘buyer power’ which results in negative consequences for the income of suppliers (The Abuse of Supermarket Buyer Power in the EU Food Retail Sector, Preliminary Survey of Evidence, March 2009). However, no or little legislation exists that allows suppliers at the national and at international level to find remedies against these abusive practices which can result in very low wages at the lowest parts of the supply chain. In the absence of regulation,  individual companies could provide access to remedies for individuals and/or communities affected by their operations. In order to do this, their corporate codes of conduct must include elaborate complaint mechanisms and workers training. 

In its capacity as host of the OECD Watch secretariat, SOMO has experienced the inadequacy of judicial mechanisms in providing access to remedies. Many NGOs in developing countries are faced with inaccessible, unreliable and often corrupt legal systems, and are therefore unable to seek redress at the national level. The OECD Guidelines are currently one of the few international instruments available for NGOs to address corporate misconduct of MNEs at the home country level. However, the track record of the OECD Guidelines’ grievance mechanism is extremely poor. Out of some eighty cases filed by NGOs since the latest revision of the OECD Guidelines in 2000, only a handful of cases has resulted in a somewhat satisfactory outcome for the NGO complainants. 
SOMO’s experiences with the OECD guidelines gathered through OECD Watch, indicate that internationally agreed voluntary guidelines and principles do not provide effective access to remedies. Current international complaint mechanisms such as the Global Compact and ILO mechanisms are ineffective, either because NGOs cannot directly use them (ILO), or the complaint procedure is not taken very seriously. A recent complaint filed by SOMO and others under the Global Compact complaints mechanism was rejected without proper investigation and assessment of the allegations (See SOMO’s web based initiative www.globalcompactcritics.org).  This situation highlights the need for a comprehensive and binding set of norms with a robust complaints mechanism at UN level (‘The Added Value of the UN Norms’, SOMO 2005).
All referenced reports can be downloaded from the SOMO website: www.somo.nl, section ‘Publications’
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