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¢ The Chinege official concept of human rights is about
public authority vs, individuals {groups). .

° The corporate respensibility tp respect human rights is
nat explicitly embodied in Chinese business law or
business regulations,

» Duc diligence is largely left to companies as a business
decision (especially for private businesses}, not a general
legal requirement {General mention of social
responsibility in Company Law, as amended in 2005).

¢ Human rights-related due diligence (labor, environment,
political impact) has recently become a regulation
concern for investments by Chinese businesses
{especially State Owned Enterprises, SOEs).

Human Rights-related Due Diligence: Three Examples

* Safety of Overseas Chinese-invested Enterprises and their
Personnel (sof? 1.D,)

« Overseas investments by Chinese SOEs (moderate 2.D.)

* Social Stability Risk of Major Investment Projects (hard
DDy

" Human Rights-related Due Diligence: Example 1
Safety of Overseas Chinese-invested Enterprises and
_ their Personnel

= Background: the "gaing-out” pclicy & Chinese FDI

* By the end of 2on, “there are 18,000 Chinese enterprises
investing overseas, with 1.2 million workers and total
asset of more than USs 1.5 trillion.” (MOFCOM news
release,
hitp/ fenglish.mofcom.gov.cn/aarticle/newsrelease/press
[201203/20120308015346.tml)

+ The managemnent and safety of the Chinese
enterprises/institutions and their personnel hag become
a serious challenge (recall recent Zambia case)




Human Rights-related Due Diligence: Example 1

Safety of Overseas Chinese-invested Enterprises and

their Personnel

s Regulations & Guidance:

¥ Kegulation on Safaty Manegement of Gverseas Chinese-invested Enterprises,
Istitutions and their Persennel (issued by 7 ministries including MOFCOM,
MFA, SASAC & MPS, Aug, 2010, available au: Dt fwwvw.gov.ea/ gl 2000-
oB/1B/content 1682340,hum) '

¥ Guidelines on Employee Management of Overseas Chinese-invested
Eaterprisestinstitutions (issued by MOFCOM, MPA, SASAC & All-China
Federation of Industry anci Commerce, Mar. zan, available at:
thulifmdm!tgm.gcy.cnlgmclu.’zcfgn‘.:.qu.’dwinu.:‘;ou03.' 1312008, 1,html)

¥ Guidelines on Safety Management of Overseas Chinese-invest ed Fnterprises,
Instirutions and theiir Parsonnel {issued by MOFCOM, Feb, 21z, available at:
th.p;lLILz,s.moicmLp,auui«amclcl.zc[wFl;mmaﬁ..zo_lznaumﬁpm.htm!_)

v Regulation onthe Admiaistration of Foreign Labor Coaperation (issued by
the State Council, effective on 1 Augast, 2m2, available ar;
ittt fewewigov.en/ ifata012-06/ nieontent_27ogsehin)
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*“Human Rights-related Due Diligence: Example 2
Overseas Investments by Chinese SOEs

¢ Backgroand: "China's overseas investment promational system
will be improved to increase the level of Investment facilitation
for anterprises to invest overseas and to protect the overseas
rights of China and to minimize diffarent kinds of risks. The
enterpriges that are ‘going out’ and their cverseas cooperation
projects sh 1d bear carporate social responsibility in mine in
crder to bring benefits to the local peapla. " (Chapter 52, Ching's
128h Five-Year Plai)

Chinese SOFs (especially 17 “central enterprises’) are
backbones of Chinese overseas investments.

The human rights impacts of Chinese overseas investment are
increasingly under the spotlight, which tends to be politicized.

-

Human Rights-related Due Diligence: Example 1
Safety of Overseas Chinese-invested Enterprises and
their Personnel

Risk assessment {rather than due diligence) by enterprises is required
Ly both Regulations, along with some human rights-related
campliance requivements, as well as continpency plans- focusing on
“after arrival” rather than *before departure”,

A refatively comprehensive due diligence investigation process (on
forgigh investment project) is provided in the Guidelines on Safety
Management, with special attentien Lo investment environment
(political & social stability, etc.) and environmental protection due
diligence (which have human rights impacts}.

Not sxtended o supply chain, and no monitoring process on due
difigence s provided.

The legal implications of due diligence activities {eg., due diligence
defense, sanctions & liahility) ave not specified.

-
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Human Rights-related Due Diligence: Example 2
Overseas lnvestments by Chinese SOEs

* Repulations & Guidance:

v Qpinions on Encouraging and Regulating Overseas tnvestient and
Cooperation of Chinese fnterprises tissued by the State Couneil, Oct. 2006,
availahle at; h;!p;i[w_\:\f,w,go,v.;:n,f_idhsh',zo.o.ﬁ:!gt:.i.!Cﬂlltﬂllt_qgs_ﬁ.{zmh!m)!

¢ Model Qutline of Application Reports fur Overseas Investment Projecis
(isswed by NDRC, April zna7, available at:
Ilttp;.’.'wwwd\:l’l‘.:;gm.qll.'gzcl_tit;wg?om;_!.wag?,htm)

v Regulation on Overseas Investinent {isaued hy MOFCOM, Mar. 2009,
avaliabie at: https/Jpolitics peeple.comeni Gigopnhtm)

 interhn Measures for the Supeivision aiid Admindstrarion of Overseas Sivte-
owned Assets of Central Enterprises (issued y SASAC, June 2ou, available at:
hutp ‘,waungnv,cn,lE\fg,’a,unvoﬁhf;fm ntent 1ol lyim)

¢ latevim Measires for the Supervision and Administration of Overseas
investment by Central Baterprises {issued by SASAC, May a1z, avallable at:
htlp;HW\\'W.EdSﬂCgﬂ\'.k‘m’l‘mB(J.'I\If,ﬁr},f\11531]“”!] asB8gofanapvg.oal)




Human Rights-related Due Diligence: Example 2
Overseas Investments by Chinese 50OEs
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Except the Opinfons, all repulations explicitly require or refer to due diligence
{even 1n the Opinfons "3, Improve the decisien-making mechanism,.canduct
scientific study and eview, make decisions prudently, so as to prevent
investinent and operation risks”).

Whether due diligence shall include human rights issues is not clear (for
instanee, in the Mode! Cutline, due diligence lnvestipation seems to he
separated fram human rights-related issues, "IV, Project background and
investment onvironment: 1. Project background: . due diligenye investipation:
2. Investment cnvirorment: ... enviconmental protection and laborl.
FHawwever, it seems that the government has the authority to do human rights-
related "duc diligence” for companies {according Lo the Regulation,
investment projects that may violate fnternarienal treaties that China ratifies
will ot be approved by the authority, while the "cconamic and technica!
faasibility of overseas Investment Is up to the enterprise itsel™, though it shall
conduct an objective agsessment of its own "conditiong, capacities, as well as
the investinent 2avirenment of the host country {region)" ).

Human Rights-related Due Diiigence: Example 2
Overseas Investments by Chinese SOEs

Therefore, such due diligence is largely 2 one-time, business-focused
exercige, with a "pre-sel” aim to obrain approval fram the supervisory
authority, which does not require a standing system within SQEs,
Such requirements {and the Interim Measures) apply to all S0Es'
subsidiaries, but not required to go through supply chain.

Fawever, as liability is provided for SOFs and the people in charge if
"there is serious flaty in risk prevention” (Interim Measures), it ean be
expected that in practice, the cenrral enterprises may take some
evident human rights issues into consideration when conducting due
diligence for overseas inveshments.

« Therefore, with Lability In place, a geod human rights due diligence
may be an effective defense for disciplinary or legal actions.

e

Human Rights-related Due Diligence: Example 3
Social Stability & Major Investment Projects -

« Background: Major impacts af big fix asset
investment projects on people’s iivelihood and rights

» Swiging social instability incidents relating to
business investment in recent years {real estate
development, chemical plants, ete.)

» Posing conflicting stances between business
development and human rights protecticn
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Hutman Rights-related Due Diligence: Example 3
Social Stability & Major Investment Projects

* Regulation:

¥ Interim Measures Concerning Social SE:}!}HFI‘)‘ Risk Assessment of Major Fixed
Asset Investment Projecis
lsgued by the NIDRC, Sep. 2012, available at:
http:/ vwwe jxd i'u:‘guv.cnldw)artmmtsitqftzcﬁ;clh.'zcid,’zouag,‘l!p;onqus
276873340325.pd0

» Representing the most stringent and broadly applicable
human rights-related due diligence requirement for
investment projects

*

Objective: “to promote scientific decision-making,
democratic decision-making, s well as decision-malking
gceording to the law, so as (e prevenl and mitigate social
contradictions” (Art. 1)




Human Rights-related Due Diiigenée: Example 3
Social Stability & Major Investment Projects

+ Applicable scope: fixed-assal investment projecis that need to
be approved or authorized by the NDRC or the State Ceuncil &

are implemented/constructed within FRC.

e Due diligence procedures:

v Investigation & analysis of sorial stability rigis (SSis);
¥ Consult the people coneerned;

¢ Identify risk peints, ilkelihood, impact scale *

v Come up with prevention and mltigatlon measures

¥ [dentify the S8R degree If such measures are adopted

* S5Rs analysis to he included in project feasibility study and
application report as an independent chapter,
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Human Rights-related Due Diligence: Example 3
Social Stability & Major Investment Projects

* SSRs Deprees:

v High, Medium, Low

v Baged on two eriteria: the scale of people with objection and
reaction & the possibility to trigger mass incidents or contradictions

¢ 'T'o he assessed by evaluation entitles *designated by local
government” which Js to issue a SSRs report on the “legality,
rationalify and controllability” of the 55Rs involved in the project

* 55Rs Report: .

v Important basts for the NDRC/State Council's decision

¥ Projects with high or medium 85Rs will not be approved

v Low SSRs prajects can be approved with requirerents on
implementing preventlon and mitigation measures

Human Rights-related Due Diligence: Example 3
Social Stability & Major Investment Projects

* Twofold accountability:

¥ For MDRC- if act not in conformity with the Regulation and cause
significant consequences, "relevant departments and responsible
peesons shall be called to account acearding to the law”

¥ For evaluation entitles- if not follow the pracedures and cause
decision-malcing mistakes, ar hicle/falsify real situation and cause
significant consequences, “responsible persons shall be called to.
account according to the law”

* Local implementation:

v NDRC local chapters can establish their own SSRs evaluation
mechanism for major investment projects with reference to the
Regulation.

Human Rights-related Due Diligence: Exampte 3
Social Stability 8 Major Investment Projects

¢« Comments:

¥ A necessary preca'utiousstep to lessen infringements of
variaus rights by big investment projects

v Ifimplemented, it may greatly increase Chinese
businesses' awareness of due diligence on social risks

v An stability-oriented mechanism, not based on rights

v Evaluation entities are appointed by local governments,
not independant

¥ People under possible impacts are consulted, not
engaged/participating in the process




Thank you!




