[image: image1.png]U2




Human Rights Council

Forum on Business and Human Rights
Second Session
3–4 December 2013
UKRAINIAN INDEPENDENT MARITIME TRADE UNION 
www.uimtu.org  info@uimtu.org +38048-701-35-56
Statement
Seafarers’ Rights and UN Guiding Principles on Business and Human Rights, 2011
Today, the role of commercial structures become crucial as in the field of human rights violations, so in their defense. Protection of personal and labor rights of seafarers, employed in the global shipping market, is a striking example of this process. Transferring by most owners their ships under flags of convenience, which differ from the country of registration of the employer and from the seafarers’ citizenship country also, creation the mixed crews from different nationalities – those processes contribute the increasing dependence of the rights of seafarers from the commercial structures’ positions. In other way, the shipowners’ and seafarers’ organizations’ uniting to the supranational organizations increases the dependence of the seafarers’ rights from the international law. Such trends make a great influence to the economics and sustainable development of separate countries that are closely involved in those processes. For example, Ukraine today is the largest country in the world in the number of its citizens working in crews of trade vessels engaged to the global transportation of goods (4th place in the total number of the crew personal and the 1st place for total number of senior officers). This makes the national economy of Ukraine particularly dependent on the global shipping market, and also makes the market to be alignment with the social processes in our country.

That is why Ukrainian Independent Maritime Trade Union, as all-Ukrainian union of seafarers, working under national and foreign flags, welcomes adopting under the aegis of UN Human Right Council the Guiding Principles on Business and Human Rights 2011 г. (GPBHR). GPBHR today can be considered as an attempt to place the responsibility for the observance of human rights directly to the commercial structure which is an employer. Such attempts have been made at the global level in the near past, particularly when in 2006, under the auspices of the ILO, Maritime Labor Convention (MLC) was adopted. MLC mechanisms involve the active participation of maritime recruitment and employment agencies and shipowners in the process of securing the seafarers’ rights, self-cultivation of these commercial structures. Unfortunately, in many countries, particularly in Ukraine, those processes have not yet led to positive results. Analyzing the GPBHR comparability requirements and the situation for the rights of Ukrainian seafarers, we may understand as the prospects of implementation of these requirements so the challenges in the field of business involvement in the protection of human rights.

So, according to the GPBHR Principle 2 states should set out clearly the expectation that all business enterprises domiciled in their territory and/or jurisdiction respect human rights throughout their operations.
GPBHR Principle 3 demands that, in meeting their duty to protect, states should:

- enforce laws that are aimed at, or have the effect of, requiring business enterprises to respect human rights, and periodically to assess the adequacy of such laws and address any gaps;

- provide effective guidance to business enterprises on how to respect human rights throughout their operations;

- encourage, and where appropriate require, business enterprises to communicate how they address their human rights impacts.

Regarding the rights of seafarers, these principles have not been implemented fully in Ukraine. Our state, represented by the profile Ministry of Social Policy, does not have the necessary impact on the commercial agencies proposing mediation in employment (crewings) operating in our country. Licensing of this commercial activity is corrupted and involves the lack of effective control over the activities of crewing, especially of small and unlicensed structures. Ministry of Social Policy does not take the necessary steps to implement the MLC standards in Ukraine, which would provide the minimum labor and social rights for seafarers. 
Our state does not give the guidelines about necessary actions to the commercial structures in conditions of the MLC entered into force in August 2013; Ukrainian business (ship owners and crewing companies) is not able to solve these issues independently. Ukraine (our Ministry of Social Policy) does not require such commercial entities to give any information about seafarers employed by them, except the most common statistics. Therefore, the Ukrainian government has any information about the situation of often violations the labour and individual rights of Ukrainian seafarers, at best getting it piecemeal through the Ukrainian consular offices abroad.

But as it is correctly pointed in the Commentary to GPBHR Principle 3, states should not assume that businesses invariably prefer, or benefit from, state inaction, and they should consider a smart mix of measures – national and international, mandatory and voluntary – to foster business respect for human rights. 

There is pointed in this Commentary that a failure to enforce existing laws that directly or indirectly regulate business respect for human rights is often a significant legal gap in state practice. Such laws might range from non-discrimination and labour laws to environmental, property, privacy and anti-bribery laws. Therefore, it is important for states to consider whether such laws are currently being enforced effectively, and if not, why this is the case and what measures may reasonably correct the situation. 

Also we must mention the GPBHR Principle 5 that offers states to exercise adequate oversight in order to meet their international human rights obligations when they legislate for business enterprises to provide services that may impact upon the enjoyment of human rights.

Unfortunately, Ukraine is not a participant of a number of key international documents designed to improve the seafarers’ rights situation. In particular, Ukraine has not yet joined: the UN Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 1990, the Optional Protocol, 2008 to the UN International Covenant on Economic, Social and Cultural Rights, and to the MLC 2006. This complicates ensuring the rights of Ukrainian seafarers, especially in circumstances where the requirements of MLC today is actually applied to them under the law of the flag state and the port state. 

However, the Ukrainian laws are not listed to the MLC demands, and even the newly adopted regulations, such as the Law of Ukraine On Employment of Population, 2012 do not reflect MLC rules. At the same time, in area of ensuring the seafarers’ rights Ukraine does not even implement some norms of treaties that are involved by our state. In particular, Ukraine has joined in 1994 the ILO Convention Concerning the Promotion of Collective Bargaining № 154, 1981, however, the laws of Ukraine on collective agreements and social dialogue do not provide for our union any procedure for collective bargaining and collective agreements with foreign ship owners. Ukrainian Licensing Terms of the Economic Activity of Mediation in Employment for Abroad Labour, 2010 do not take into account the requirements of the Convention № 154 about collective bargaining and do not include specific requirements for the seafarers’ employment, which would reflect the norms of MLC.

As it is strongly correctly said in the Commentary to GPBHR Principle 5, states do not relinquish their international human rights law obligations when they privatize the delivery of services that may impact upon the enjoyment of human rights. Failure by states to ensure that business enterprises performing such services operate in a manner consistent with the state’s human rights obligations may entail both reputational and legal consequences for the state itself. States should ensure that they can effectively oversee the enterprises’ activities, including through the provision of adequate independent monitoring and accountability mechanisms.

According to the GPBHR Principle 8 states should ensure that governmental departments, agencies and other State-based institutions that shape business practices are aware of and observe the state’s human rights obligations when fulfilling their respective mandates, including by providing them with relevant information, training and support.

It should be noted on low awareness level of the Ukrainian relevant authorities in area of international instruments that guarantee the seafarers` rights. This is facilitated by nepotism and corruption, determining the assignment of higher persons in the Ministry of Social Policy of Ukraine. The situation was aggravated by personnel reforming of this ministry in 2012-2013. with the releasing the separated State employment service of Ukraine, and by the availability of a range of competence for seafarers` rights in the Ministry of Infrastructure, the Ministry of Education and Science and the Ministry of Foreign Affairs of Ukraine. This situation leads to the collective irresponsibility, when it is often difficult to identify the Ukrainian power body responsible for ensuring the rights of a particular Ukrainian seafarer.

As it is pointed in the GPBHR Principle 9, States should maintain adequate domestic policy space to meet their human rights obligations when pursuing business-related policy objectives with other States or business enterprises, for instance through investment treaties or contracts.

It should be noted that this principle is not implemented as in the Ukrainian legislation on social dialogue, so in the practice of its realization. In particular, signing the Branch Agreement for maritime transport, 2013 between the state and Ukrainian associations of employers and trade unions was accompanied by the sabotage of this process by the executive authorities, as well by the incomplete reflection of the international standards for seafarers` labour in this Branch Agreement.

Pointed factors do not help the Ukrainian seafarers to realize the conditions of their rights foreseen by GPBHR Principles 11, 12, 14, 16, 18, 21, 23, 28, 30 that make some duties for the employer to respect their rights, i.a. internationally recognized human rights, regardless of their size, sector, operational context, ownership and structure; to express their commitment to meet this responsibility through a statement of policy; to identify and assess any adverse human rights impacts with which they may be involved; to report formally on how they address risks of severe human rights impacts.
We must pointy special on the GPBHR Principle 28, 30 that demand that states should consider ways to facilitate access to effective non-Statebased grievance mechanisms dealing with business-related human rights harms. Such non-State-based mechanisms, according to the Commentary to Principle 28, encompass those administered by a business enterprise alone or with stakeholders, by an industry association or a multi-stakeholder group. They are non-judicial, but may use adjudicative, dialogue-based or other culturally appropriate and rights-compatible processes. Also, according the norms of the GPBHR Principle 30, industry, multi-stakeholder and other collaborative initiatives that are based on respect for human rights-related standards should ensure that effective grievance mechanisms are available. Commentary to Principle 30 points specially on the duty of the global framework agreements between trade unions and transnational corporations, and similar undertakings.

In case of violation of the Ukrainian seafarer’s rights when he works under a foreign flag, by a foreign shipowner, by port or flag state officials or by other persons, seafarer can complain abroad to the consular authorities of Ukraine. However, the possibilities of consular service are limited in cases of violations the labor and social seafarers’ rights. Unlike the Ukrainian consular offices, other competent authorities of Ukraine, in particular, the State Employment Service, do not have the political will and the desire to protect the Ukrainian seafarers’ rights abroad. This is evidenced by the analysis of 29 complaints of Ukrainian seafarers given during 2012-2013 to consular offices of Ukraine in the European countries. If violation of Ukrainian seafarer’s right happens in non-democratic countries of Asia, Africa and Latin America, the capacity of protecting the seafarer’s rights by Ukraine (and often by the employer) are minimal. The capture, retention and holding for ransom from employer the Ukrainian citizen, Captain Eugene Volchenko, by the Sao Tome and Principe authorities in 2013 is a notable example of this trend.

Seafarers may complain to representatives of the International Transport Workers Federation (ITF) in case of violation their rights abroad. Unfortunately, the practice of Ukrainian seafarers’ appeals to the ITF indicates the low level of right defending possibilities of this structure, which claims to represent the interests of all the sailors of the world without prior arrangement. This practice allows us to talk about actual protection by ITF representatives not the seafarers’ rights but their employer’s interests or to watch the ITF inspectors’ actions defending and providing the commercial interests of third parties (law firms, vessel dealers, etc.). In fact, today, the main purpose of ITF and a number of national ITF affiliated trade unions is the acquisition of contributions from seafarers and acquisition the financial assistance from their shipowners. There are no available guarantees for seafarers and even for shipowners from the ITF policy. It happens due to the lack of any control over the ITF activities from international bodies such as the UN ECOSOC, IMO and ILO, as well as the practice of exclusive and often undue preferences provided for ITF by the ILO. Seafarers have almost any possibility to complain about violations of their rights by the ITF at the national and international level.
So we may point of the urgently importance the thesis of Commentary to GPBHR Principle 30 that foresees that presence of such collaborative initiatives should ensure the availability of effective mechanisms through which affected parties or their legitimate representatives can raise concerns when they believe the commitments in question have not been met. The legitimacy of such initiatives may be put at risk if they do not provide for such mechanisms. The mechanisms could be at the level of individual members, of the collaborative initiative, or both. These mechanisms should provide for accountability and help enable the remediation of adverse human rights impacts.
Thus, GPBHR implementation includes the duty for such action:

- the widest possible adherence to the international human rights treaties by states, in particular, to the Optional Protocol to the UN International Covenant on Economic, Social and Cultural Rights, 2008; the UN Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 1990; the ILO Maritime Labour Convention, 2006;

- the widest possible national implementation of these documents under international control, including through attraction the international technical assistance;

- the establishment of effective control by the UN bodies, such as the Secretary General, Security Council, Economic and Social Council and the Human Rights Council over formalized international employers’ and trade unions’ organizations’, such as the International Transport Workers’ Federation (ITF).
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