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Outcome of the seventh session of the Working Group on the issue of human rights and transnational corporations and other 
business enterprises

I.
Summary
1.
The Working Group on the issue of human rights and transnational corporations and other business enterprises convened its seventh session from 17 to 21 February 2014 in Geneva. It held discussions on its programme of work and activities for 2014, including:


(a)
The Working Group’s strategic focus on State national action plans, its roadmap for action in 2014, the launch of its online repository and the annual review process;

(b)
An Open Consultation on the strategic elements of national action plans in the implementation of the Guiding Principles on Business and Human Rights;


(c)
Legal and practical barriers to effective remedy in the judicial domain and the challenges concerning non-judicial grievance mechanisms;


(d)
The third annual Forum on Business and Human Rights to be held in Geneva from 1 to 3 December 2014, and the second regional Forum on Business and Human Rights to be held in Africa in 2014 (date to be confirmed);


(e)
The Working Group’s proposed country visits for 2014 and 2015;

(f)
Other Working Group projects and salient issues, including the Working Group’s June 2014 report to the Human Rights Council; letters of allegations and urgent actions sent by the Working Group to States and business enterprises; a UN-linked global fund on business and human rights; a review of information on its resources; the Working Group’s plan to create an informal “annual Forum reference group” and a “conflict reference group”; the World Bank’s review of its safeguard policies; and the Reporting and Assurance Framework Initiative.
This report summarizes some of the key items discussed.


II.
The Working Group’s strategic focus on State national action plans

2.
The Working Group discussed how to adjust its strategy to reflect progress in the global dissemination of the Guiding Principles, the need to scale up implementation among States and businesses, and impatience with ongoing impunity for human rights violations and abuses. The Working Group decided to: (i) prioritize State national action plans in its strategy; and (ii) strengthen its work on key strategic building blocks of a global business and human rights regime. These efforts would include addressing barriers to judicial access, strengthening the performance of non-judicial mechanisms, providing technical expertise to existing UN human rights bodies and engaging in UN mechanisms such as the Universal Periodic Review process. The Working Group will continue to promote the inclusion of the Guiding Principles in international and regional governance structures to ensure greater prevention of and accountability for human rights violations and abuses. It will also focus on efforts to accelerate action by States, businesses and civil society organizations to take up the Guiding Principles.
3.
In its first report to the Human Rights Council in 2012, the Working Group on Business and Human Rights urged States to consider the adoption of national action plans. At its sixth session held in November 2013
, the Working Group decided to dedicate its 2014 report to the UN General Assembly on national action plans. This decision was supported during ongoing discussions with Governments, including in December 2013 when the Working Group met with States for a pre-annual Forum session on national action plans. The meeting resulted in a first round of peer learning and it identified a number of early achievements, opportunities for further policy formulation and regulatory reform, as well as the challenges faced. The Working Group’s report to the twenty sixth session of the Human Rights Council will also include information on national action plans.

4.
The Working Group decided on a roadmap to promote the uptake of effective national action plans, with the following milestones: 

· February 2014: Open Consultation on the strategic elements of national action plans in the implementation of the Guiding Principles on Business and Human Rights;
· February 2014: Launch of its “State national action plans” online repository and annual review process
; 
· April - May 2014: Online consultation on a national action plan baseline draft and State survey of progress with national action plans and other Guiding Principles implementation efforts
;
· May 2014: Expert workshop on national action plans during Working Group’s eighth session
;
· May - June 2014: Working Group to draft its report to the General Assembly on national action plans;
· June - November 2014: Further Working Group research, consultation and drafting of guidance on national action plans;
· October 2014: Working Group to present its report on national action plans to the General Assembly in New York. The report will include a conceptual basis for guidance on the development, implementation and follow up of a national action plan;

· December 2014: Working Group to launch draft guidance on national action plans. The Working Group will pilot the guidance for two years;
· 2015: Review of the guidance;
· December 2016: Working Group to release its final guidance on State national action plans.

5.
While the Working Group acknowledges that implementing the Guiding Principles can take many forms, it is committed to promoting State national action plans for a number of reasons. National action plans encourage constructive multi-stakeholder dialogue on business and human rights issues; they ensure domestic-level uptake of the Guiding Principles; they accommodate all three pillars of the Guiding Principles; and they are sufficiently flexible to respond to the range of business and human rights problems that a country may face as well as the diversity of regulatory environments. In addition, national action plans are a key instrument to help level the business and human rights playing field around the world. Global problems cannot be solved by a small number of countries or companies alone.

III.
Open Consultation on the strategic elements of State national action plans in the implementation of the UN Guiding Principles on Business and Human Rights
6.
Approximately 175 representatives from States (including more than 60 Geneva-based Permanent Missions), business enterprises, civil society and national human rights institutions (NHRIs) attended the Working Group’s Open Consultation on the strategic elements of national action plans in the implementation of the Guiding Principles on Business and Human Rights. It explored the roles of different stakeholders in the development of national action plans; key substantive content for national action plans such as policy guidance on reporting, procurement, capacity building and regulatory reform; the implementation and periodicity of review of national action plans; and the importance of national action plans in the global South and the challenges facing their development across this region.
 The three-hour consultation, which was held on February 20, included a “listen-in” service for those unable to attend in person.
7.
Chairperson of the Working Group, Ms. Alexandra Guáqueta moderated the consultation. Vice Chair, Mr. Michael Addo, delivered introductory remarks on behalf of the Working Group. The panel also included the following individuals: 
· H.E Ms. Yvette Stevens, Ambassador Extraordinary and Plenipotentiary Permanent Representative of the Permanent Mission of Sierra Leone to the United Nations in Geneva;
· Ms. Janneke Faber, Senior Policy Advisor at the Human Rights and Political and Legal Affairs Division of the Government of the Netherlands’ Multilateral Organizations and Human Rights Department;
· Mr Christian Frutiger, Deputy Head, Global Public Affairs, Nestlé S.A.;
· Ms. Claire Methven O’Brien, Special Adviser, the Danish Institute for Human Rights;
· Ms. Sara Blackwell, Legal and Policy Associate, International Corporate Accountability Roundtable;
· Ms. Joanne Bauer, Consultant, Centre for Applied Legal Studies in a coalition with Singapore Management University, Wits University and Partners.
8.
Mr. Addo announced the launch of the Working Group’s online repository on national action plans
 and its roadmap to develop guidance on the development, implementation and follow up of a national action plan. He reiterated the Working Group’s position that national action plans are a key driver in advancing wide and comprehensive implementation of the Guiding Principles and he explained the strategic value of developing such plans. At the same time, he drew attention to the need to address basic, but critical questions such as: 


(i)
How to initiate a national action plan; 


(ii)
What processes make a national action plan effective? 


(iii)
Whether there is a minimum amount of content for a national action plan?


(iv)
What international process can encourage a State commitment to develop and implement a national action plan?


(v)
How often should the content of a national action plan be revisited and 
reviewed?


(vi)
Is there an optimal model for a national action plan?


(vii)
Should States develop standalone national action plans or could they 
usefully be integrated in relevant existing strategies and plans?


(viii)
How to avoid duplicating existing efforts?


(ix)
How can States maximise internal resources and draw upon external 
expertise?
9.
Mr. Addo also outlined some of the essential process-related and substantive elements of national action plans. These include ensuring multi-stakeholder involvement and Government policy coherence; reinforcing the requirement that businesses respect human rights; emphasizing pillar 3 “access to effective remedy” (including short term provisions to address impunity for business-related human rights abuse); and clarifying the application of State policies to regulate the extraterritorial activities of businesses domiciled in their territory and/or jurisdiction.
10.
Presentations by panellists and statements from the floor addressed the full range of strategic elements that the Working Group had defined as the focus for the consultation. A number of States expressed support for national action plans as a key implementation tool of the Guiding Principles. NHRIs and civil society participants suggested that national action plans should be universal requirements. There was general agreement among participants that national action plans should be developed through multi-stakeholder processes. However, it was acknowledged that the way in which such processes are carried out in practice may differ. For example, in developing its national action plan, the Government of the Netherlands decided to hold separate consultations for business, civil society and other relevant organizations to ensure that the differing opinions and priorities were easily heard. 

11.
The case was made for national action plans to be founded on a robust baseline assessment or gap analysis; that they should be ongoing and involve periodic reviews; and that they should include elements of monitoring and evaluation. In addition, NHRIs stressed that the development of a national action plan should follow a human rights-based approach (for example, the process should be participatory, accountable, non-discriminatory, empowering, legal and focused on rights-holders).
12.
There was widespread agreement that national action plans should cover the full scope of the Guiding Principles, including the third pillar of “access to remedy”. The plans should also ensure policy coherence and they should be action-oriented. Some participants recommended that national action plans should provide guidance and clarification on corporate human rights due diligence and non-judicial grievance mechanisms, including operational-level mechanisms involving companies. Others suggested that plans should promote transparency and corporate reporting, and define an active role for States in implementing the Guiding Principles. A number of participants stressed that national action plans should take careful consideration of the vulnerability of human rights defenders and affected communities. Distinctions between “home” and “host” States were also highlighted.
13.
Participants from the private sector underscored the importance of the international alignment of standards and practices in order to ensure a level playing field for business enterprises from different countries. This includes the need to improve judicial systems, good governance and enforcement capacity worldwide. It was also highlighted that the success of national action plans would rest on all stakeholders knowing and being consulted on the content of future plans, including the importance of clarifying expectations for small and medium sized enterprises.
14.
With regard to the global South, the considerable challenge presented by large informal sectors in some economies was highlighted. Other specific considerations included the need for national action plans in the global South to address conflict-affected areas, gender and vulnerable groups, public and private security accountability, land acquisition and labour, environmental and property rights. Power imbalances between corporations and civil society and/or between transnational corporations and host States were also flagged. It was recommended that developing States incorporate business and human rights into existing “national development plans” with the Government’s Planning Agency coordinating this effort with close monitoring and support from NGOs and NHRIs.

IV.
Access to remedy
15.
The Working Group discussed “Pillar 3” of the Guiding Principles (“access to remedy”), in particular gaps in accessing effective remedy, standards of liability, and the process and outcomes of non-judicial grievance mechanisms. The Working Group discussed the study commissioned by the Office of the High Commissioner for Human Rights entitled “Corporate liability for gross human rights abuses: Towards a fairer and more effective system of domestic law remedies”
 and the proposal by some member States to initiate an inter-governmental process on a treaty relating to human rights and transnational corporations. 


V.
The third annual Forum on Business and Human Rights and the second regional Forum in 2014
16.
The Working Group, which is mandated by the Human Rights Council to guide the annual Forum on Business and Human Rights, discussed lessons learned from the second Forum held in December 2013 and preparations for the third Forum. It decided that the third Forum will take place in the Palais des Nations in Geneva from 1 to 3 December 2014. 

17.
During its seventh session, the Working Group held a meeting with the informal “Group of Friends of Business and Human Rights”, comprising interested members and observer States of the Council. During this meeting the Working Group explained the large participation and the breadth of topics discussed at the second annual Forum in 2013 and it solicited State views on how to build on the Forum’s success in 2014. 

18.
The 2013 annual Forum attracted around 1,500 registrations, exceeding the high registration numbers at the first annual Forum in 2012. The Working Group underscored the importance of ensuring that the annual Forum provides for constructive multi-stakeholder dialogue on the trends and challenges in the implementation of the Guiding Principles. The Working Group stressed the importance of hearing the perspectives of victims and highlighting good business practice in implementing the Guiding Principles, noting that these aims are not easy to reconcile except where participants are ready to engage constructively. The Working Group suggested that the third annual Forum could focus on the issue of national action plans, as they include a strategic focus on all three pillars of the Guiding Principles, including access to effective remedy. 

19.
During the “Group of Friends” meeting, States expressed their support for the annual Forum and the strategic importance of maintaining a constructive multi-stakeholder approach to advance implementation of the Guiding Principles, including work to strengthen remedy. Other ideas included narrowing the focus of the third annual Forum to Pillar 3 of the Guiding Principles (“access to remedy”) and increasing participation of the business community and victims of corporate-related human rights abuses.

20.
The Working Group decided to conduct an online survey to solicit suggestions from stakeholders on topics, speakers, format, new developments and initiatives in the field of business and human rights that may feature in the annual Forum. The Working Group also decided to explore setting up an informal “reference group” for the annual Forum, composed of experts representing all key stakeholders such as business and civil society, to advise in their individual capacity on the Forum agenda and stakeholder engagement. Nominations for the reference group will be made through the forthcoming online survey.

21.
The Working Group also outlined its plans to hold a Regional Forum on Business and Human Rights in Africa in 2014 following the success of the Regional Forum on Business and Human Rights for Latin America and the Caribbean in Medellín, Colombia in August 2013. The Working Group is awaiting confirmation of funds, a suitable date and strategic partners to help with the organization of a Regional Forum in Africa.

VI.
The Working Group’s proposed country visits for 2014 and 2015
22.
Human Rights Council resolution 17/4 requested the Working Group to “conduct country visits and to respond promptly to invitations from States”. Having undertaken a country visit to Mongolia in October 2012, to the United States of America in April/May 2013 and to Ghana in July 2013, the Working Group wishes to visit countries in Latin America and the Caribbean, Eastern Europe and the Middle East and North Africa.


VII.
Other Working Group work projects and salient issues
23.
The Working Group discussed its report to the twenty sixth session of the Human Rights Council to be presented in June 2014. The report highlights its achievements and activities, and strategy for 2014. The report attaches the following addenda: a report on the results of a corporate survey, a report on the 2013 Regional Forum on Business and Human Rights for Latin America and the Caribbean, the USA country mission report, the Ghana country mission report, and a report from the Toronto Expert Workshop on non-judicial remedy. 

24.
The Working Group also discussed the urgent actions and letters of allegation that it sends to States and business enterprises on behalf of victims of alleged human rights violations and abuses. Information about these individual cases is summarized in the public “communications report of special procedures” presented to each regular session of the Human Rights Council. The Working Group decided to issue a separate information note on its activities and communications in this important area.

25.
The Working Group confirmed its position on the matter of a UN-linked global fund on business and human rights, which was issued on 27 February 2014 and is available on its website: http://www.ohchr.org/EN/Issues/Business/Pages/2014Activities.aspx
26.
The Working Group reviewed the resource situation pertaining to its various activities. The regular UN budget provides resources, including support staff, for the Working Group members to undertake its mandated country missions, participate in its regular sessions in Geneva and the annual Forum, and allows for the participation of a limited number of panellists at the annual Forum. The Working Group has encouraged member States and other partners to provide it with further support to ensure that it can implement its work plan, in particular the annual and regional Forums.
27.
The Working Group decided to create two informal “reference groups”: one to help it guide the annual Forum on Business and Human Rights, and the other to help it further disseminate and implement the Guiding Principles in conflict situations. These informal reference groups follow the creation, in 2013, of an ad hoc “gender reference group” and a “legal reference group” to assist the Working Group’s work in these two areas.

28.
The Working Group discussed the World Bank’s review of its environmental and social safeguard policies and flagged its interests in the World Bank’s focus on human rights. In particular, it noted the upcoming second phase of the safeguards review in which the World Bank is expected to publish a first draft of a proposed Integrated Framework for review and endorsement.

29.
Members also provided an update on the different Working Group mandated projects and activities, including a discussion on the latest developments in the Reporting and Assurance Frameworks Initiative (RAFI), a consultative initiative to develop public reporting and assurance frameworks based on the Guiding Principles.
 The Working Group also discussed new project proposals.

	�	To see the outcome document of the Working Group’s sixth session, visit: � HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/2013Sessions.aspx" �http://www.ohchr.org/EN/Issues/Business/Pages/2013Sessions.aspx�


	�	� HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx" �http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx�


	�	The online consultation will be launched on the Working Group and the Business and Human Rights Resource Centre’s webpages: � HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx" �http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx� & � HYPERLINK "http://www.business-humanrights.org/Home" �http://www.business-humanrights.org/Home�


	�	The Working Group meets for its eighth session on May 5-9 in Geneva. More information on this event will be published on: � HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/WGSessions.aspx" �http://www.ohchr.org/EN/Issues/Business/Pages/WGSessions.aspx�


	�	The concept note for the Open Consultation and the available statements are posted online: � HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/WGSessions.aspx" �http://www.ohchr.org/EN/Issues/Business/Pages/WGSessions.aspx�


	�	The Working Group’s repository on State national action plans: � HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx" �http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx�


	�	To read Dr Jennifer Zerk’s study, visit: � HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/OHCHRstudyondomesticlawremedies.aspx" �http://www.ohchr.org/EN/Issues/Business/Pages/OHCHRstudyondomesticlawremedies.aspx�


	�	List of Working Group mandated activities and engagement with initiatives in the field of business and human rights: � HYPERLINK "http://www.ohchr.org/Documents/Issues/Business/WGActivitiesAndEngagement.pdf" �http://www.ohchr.org/Documents/Issues/Business/WGActivitiesAndEngagement.pdf�
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