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I. BARRIERS TO ACCESS UNIVERSAL BIRTH REGISTRATION

1. The universality of birth registration should be understood in the context of universality of human rights in general and children’s rights in particular. Universality of human/children’s rights means that human/children’s rights are for every person/child, everywhere. Article 7 of the Convention on the Rights of the Child (CRC) provides that “[t]he Child shall be registered immediately after birth...” The formulation of the right to birth registration under Article 24 (2) of the Covenant of Civil and Political Rights better brings up the idea of universality of that right: “Every child shall be registered immediately after birth...” Article 6 (2) of the African Charter on the Rights and Welfare of the Child (African Charter) uses the same formulation. Despite massive ratification enjoyed by the CRC and the African Charter, the right to birth registration - which makes a child a legal personae and marks the beginning for the realisation of his/her other rights – is still far from being universally achieved. In sub-Saharan Africa, it is said that more than 70% of births are not registered. A number of barriers explain the low rate of birth registration. The most important barrier to birth registration is the absence, in some countries of legislation on civil registration. It has been reported that in Eritrea for example, that births are registered upon specific request to the one national office and anyone looking for a birth certificate must bring up to four witnesses.
 In some other countries legislation on birth registration or on civil registration in general misleads or does not clearly guide civil registrars. This amounts to practices of undue discrimination against certain groups on non nationals or those perceived as such. Other obstacles to birth registration include ignorance of the benefits of birth registration, ill-functioning birth registration systems, and (over) centralisation of birth registration systems. Children who are not registered, apart from being deprived of many other child/human rights, run the risk of becoming stateless and of suffering all sorts of abuses. Child traffickers for whatever purpose (child slavery, sexual exploitation, early marriage or illicit adoption) are likely to be more attracted to children whose identity and age are not known and who can therefore remain hidden and unprotected, than by those who are well documented.

1. Discrimination

The right of the child to non-discrimination is clearly provided for under Article 2 of the CRC. It stipulates that each child within the jurisdiction of a State party shall enjoy the rights enshrined in the Convention “without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.” The States parties are under obligation to ensure that the child is protected against all forms of discrimination.
 However, these propositions are not always followed by good practice. The right to birth registration is one such right which –as mentioned earlier – suffers lack of implementation in many countries worldwide due to discrimination of many kinds.  
1.1 Discrimination against women

Discrimination against women that results in non -registration of children’s births, can manifest in a number of forms. On the one hand, it can be legally institutionalised in countries where the law requires that a child must be registered by his/ her father. On the other hand, discrimination against women may also originate from entrenched socio-cultural practices and believes such as in situations of patriarchal societies where the child inherits the tribe and ethnicity of the father. In those societies, it is quite common that the child will take the name and surname of his/her father. In both cases, a woman who is not married or whose partner has refused to acknowledge paternity to the child may fail to register her child due to those legislative, social and cultural barriers. 
There are also countries where a woman is legally incapable of transmitting the nationality to her child. If the child was not born in wedlock and was not acknowledged by the father there are many chances that he/she will not be registered. In such a case, the risk for the child to become stateless is very high.

1.2 Discrimination against refugees and asylum seekers

Civil registrars often misconceive birth registration by equating it to granting nationality. This as mentioned earlier might be due to lack of clear guidance from the law on birth/civil registration. Some of them wrongly think registering a refugee child or a child born to an asylum seeker is giving him/her a nationality of the host country. For instance there exist reports of duly documented Somali refugees who have been unable to register their children in South Africa. The Department of Home Affairs offices have demanded that the Somali parents produce South African IDs before their children will be assisted in birth certification.
 There are also incidents of Zimbabwean asylum seekers who failed to register their children in South Africa because the civil registrars refused the asylum seeker permits as proof of their identity.

1.3 Discrimination against certain ethnic minorities
There exist worldwide many minority groups of people who find it extremely hard to get their children registered at birth because they are considered aliens under the national laws. In Kenya for example, Children of Nubian descent, since the independence, have been systematically denied registration mainly on the grounds that they are considered to be aliens and yet they were born in Kenya and do not have any nationality of any other State. The African Committee of Experts on the Rights and Welfare of the Child has, in its very first decision, held Kenya responsible for violation of the African Charter, particularly the right to birth registration.
 
1.4 Marginalisation of indigenous peoples 

The African Commission on Human and Peoples’ Rights, in one communication brought on behalf of the Endorois peoples of Kenya, held that indigenous peoples have, due to past and ongoing processes, become marginalised in their own country and that they need recognition and protection of their basic human rights and fundamental freedoms.
 Marginalisation of indigenous peoples and lack of recognition of their basic rights impacts negatively on the realisation of their children’s rights, including the right to birth registration which is the start of all other child/human rights. The rate of birth registration for children of indigenous parents is worldwide extremely low. Reasons for this state of affairs include the extreme poverty in which indigenous peoples generally live and the accosts associated with birth registration; lack of awareness of the significance, importance and benefits of birth registration and a birth certificate; reluctance to deal with, and general suspicion of, administrative authorities among indigenous peoples; language barriers sometimes; distance to the office of civil registration; and sometimes nomadic way of living of some indigenous communities.

2. Ignorance of the benefits of birth registration

At individual level, most uneducated people do not understand the benefits of birth registration and consider it a time and money consuming exercise that is not worth it. This is why rural and impoverished areas have low rates of birth registration compared to cities where many people enjoy a certain level of education. At state level, some authorities may fail to appreciate the importance of birth registration. This results into having a very under-resourced and ill-functioning birth registration system in which data is not reliable for planning purposes.
3. Being a migrant with undocumented status

Children with undocumented status are very vulnerable for at least the following two reasons. On the one hand, parents or caregivers are likely to remain hidden due to fear of being arrested if the administrative authority discovers their irregular migration status upon taking their child for registration. On the other hand those children run the risk of being registered under forged identity details by their parents or caregivers with all the dangers of suffering abuses of various kinds.
4. Ill-functioning birth registration systems

Without a well resourced and managed birth registration system, the universality of birth registration cannot be achieved. The current birth registration systems in most of African countries worldwide are based on manual data collection and recording. This makes it extremely challenging to ensure the integrity, confidentiality and availability of the data at anytime. It is particularly challenging to record all the data collected manually with sometimes the risk of misplacing forms, accidental loss or destruction of the data.  Storage and archiving of the data is also quite a challenging issue. While registering all the children is one thing, ensuring that their data is safe and available for use at any given time is another. Universal birth registration is not achieved if some of the children’s data go missing at civil registry offices.

5. Centralisation and costs of birth registration services 
If the civil registry is based in the capital city, it means that all the data collected across the country will have to be carried from various birth registration centres to the central birth registration entity. Again this may result in loss, manipulation or misuse of the data in the process. In many countries, birth registration or issuance of a birth certificate is subject to payment of a fee. This fee together with transport fees may deter poor parents from registering their children.

6. Recommendations

In view of the above barriers to birth registration the following recommendations should be put forward by the OHCHR to the CRC States parties:

(a) adopt laws on birth registration that provide for registration and issuance of birth certificates to children born to foreigners, refugees, asylum seekers, undocumented migrants, children with disabilities or born to parents with disabilities, children born to indigenous parents or to parents belonging to marginalised ethnic minorities, etc.

(b) make birth registration free and compulsory and make provision for late registration. In this regard, governments may use community leaders to sensitise parents, identify defaulting parents and report them to the relevant authorities.

(c) establish a functioning, well managed, resourced, integrated, universal, free and compulsory birth registration system;

(d) adopt a legal framework for the protection of the integrity, availability and confidentiality of the information contained in the integrated civil registration system and for responsibilities of various stakeholders involved in the processing of that information;

(e) put in place policies, programmes, strategies and plans of action for dissemination of information on the importance  of birth registration countrywide;

(f) put in place policies and programmes for continuing training of various birth registration stakeholders, including: policy makers, legislators, law enforcement agencies, and civil registry staff;

II. JOINT ACTIONS OF THE AFRICAN COMMITTEE OF EXPERTS ON THE RIGHTS AND WELFARE OF THE CHILD, THE COMMUNITY LAW CENTRE AND OTHER PARTNERS

During its 20th Session held in November 2012, the African Committee of Experts on the Rights and Welfare of the Child (the Committee) decided to develop a General Comment on Article 6 of the African Charter on the Rights and Welfare of the Child that contains the right to birth registration (Art 6(2)). The Committee designated its Member and focal point on the right to birth registration, Professor Julia Sloth-Nielsen, to spearhead its drafting process. Prof. Sloth-Nielsen, through the Community Law Centre, University of the Western Cape, mobilised funds from UNHCR for a doctoral researcher to initiate the Draft under her supervision, for consideration by the Committee.
The doctoral researcher presented the initial Draft to the Committee on 7 November 2013 during its 22nd Session. The Committee members made comments on the Draft which the doctoral researcher will incorporate to the Draft for further consideration and adoption by the Committee.

A number of actions before and after the adoption of the General Comment are under way. A technical meeting of the Committee with some of its select partners that have an interest for the right to birth registration to improve and finalise the Draft is scheduled for 16-17 January 2014 in Nairobi, Kenya. It is expected that the General Comment will be adopted during the Committee’s next session in March - April 2014. The Committee and its partners are also preparing a number of promotional activities for the General Comment once adopted. Some of those include an official launch of the General Comment in the margin of the African Union Assembly of Heads of State and Government scheduled in July 2014 in Libreville, Gabon, the preparation of a user-friendly handbook for wider dissemination of the General Comment across the Continent and a number of presentations in regional and international forums aimed at publicising the General Comment as widely as possible.
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BARRIERS TO ACCESS UNIVERSAL BIRTH REGISTRATION


The universality of birth registration should be understood in the context of universality of human rights in general and children’s rights in particular. Universality of human/children’s rights means that human/children’s rights are for every person/child, everywhere. Article 7 of the Convention on the Rights of the Child (CRC) provides that “[t]he Child shall be registered immediately after birth...” The formulation of the right to birth registration under Article 24 (2) of the Covenant of Civil and Political Rights better brings up the idea of universality of that right: “Every child shall be registered immediately after birth...”. Despite massive ratification enjoyed by the CRC, the right to birth registration - which makes a child a legal personae and marks the beginning for the realisation of his/her other rights – is still far from being universally achieved. In sub-Saharan Africa, it is said that more than 70% of births are not registered. A number of barriers explain the low rate of birth registration. These include some forms of discrimination, ignorance of the benefits of birth registration, ill-functioning birth registration systems, and (over)centralisation of birth registration systems.





Discrimination





The right of the child to non-discrimination is clearly provided for under Article 2 of the CRC. It stipulates that each child within the jurisdiction of a State party shall enjoy the rights enshrined in the Convention “without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.” The States parties are under obligation to ensure that the child is protected against all forms of discrimination.� However, these propositions are not always followed by good practice. The right to birth registration is one such right which –as mentioned earlier – suffers lack of implementation in many countries worldwide due to discrimination of many kinds.  





Discrimination against women





Discrimination against women that results in non -registration of children’s births, can manifest in a number of forms. On the one hand, it can be legally institutionalised in countries where the law requires that a child must be registered by his/ her father. On the other hand, discrimination against women may also originate from entrenched socio-cultural practices and believes such as in situations of patriarchal societies where the child inherits the tribe and ethnicity of the father. In those societies, it is quite common that the child will take the name and surname of his/her father. In both cases, a woman who is not married or whose partner has refused to acknowledge paternity to the child may fail to register her child due to those legislative, social and cultural barriers. 





There are also countries where a woman is legally incapable of transmitting the nationality to her child. If the child was not born in wedlock and was not acknowledged by the father there are many chances that he/she will not be registered. In such a case, the risk for the child to become stateless is very high.





Discrimination against refugees and asylum seekers


Civil registrars often misconceive birth registration by equating it to granting nationality. Some of them wrongly think registering a refugee child or a child born to an asylum seeker is giving him/her a nationality of the host country. For instance there exist reports of duly documented Somali refugees who have been unable to register their children in South Africa. The Department of Home Affairs offices have demanded that the Somali parents produce South African IDs before their children will be assisted in birth certification.� There are also incidents of Zimbabwean asylum seekers who failed to register their children in South Africa because the civil registrars refused the asylum seeker permits as proof of their identity.�





Discrimination against certain ethnic minorities





There exist worldwide many minority groups of people who find it extremely hard to get their children registered at birth because they are considered aliens under the national laws. For example, the case of Kenyan Children of Nubian descent.








Marginalisation of indigenous peoples 





The African Commission on Human and Peoples’ Rights, in one communication brought on behalf of the Endorois peoples of Kenya, held that indigenous peoples have, due to past and ongoing processes, become marginalised in their own country and that they need recognition and protection of their basic human rights and fundamental freedoms.� Marginalisation of indigenous peoples and lack of recognition of their basic rights impacts negatively on the realisation of their children’s rights, including the right to birth registration which is the start of all other child/human rights. The rate of birth registration for children of indigenous parents is worldwide extremely low. Reasons for this state of affairs include the extreme poverty in which indigenous peoples generally live and the accosts associated with birth registration; lack of awareness of the significance, importance and benefits of birth registration and a birth certificate; reluctance to deal with, and general suspicion of, administrative authorities among indigenous peoples; language barriers sometimes; distance to the office of civil registration; and sometimes nomadic way of living of some indigenous communities.














Ignorance of the benefits of birth registration





At individual level, most uneducated people do not understand the benefits of birth registration and consider it a time and money consuming exercise that is not worth it. This is why rural and impoverished areas have low rates of birth registration compared to cities where many people enjoy a certain level of education. At state level, some authorities may fail to appreciate the importance of birth registration. Thisresults into having a very under-resourced and ill-functioning birth registration system in which data is not reliable for planning purposes.





Being a migrant with undocumented status





Children with undocumented status are very vulnerable for at least the following two reasons. On the one hand, parents or caregivers are likely to remain hidden due to fear of being arrested if the administrative authority discovers their irregular migration status upon taking their child for registration. On the other hand those children run the risk of being registered under forged identity details by their parents or caregivers with all the dangers of suffering abuses of various kinds.





Ill-functioning birth registration systems





Without a well resourced and managed birth registration system, the universality of birth registration cannot be achieved. The current birth registration systems in most of African countries worldwide are based on manual data collection and recording. This makes it extremely challenging to ensure the integrity, confidentiality and availability of the data at anytime. It is particularly challenging to record all the data collected manually with sometimes the risk of misplacing forms, accidental loss or destruction of the data.  Storage and archiving of the data is also quite a challenging issue. While registering all the children is one thing, ensuring that their data is safe and available for use at any given time is another. Universal birth registration is not achieved if some of the children’s data go missing at civil registry offices.





Centralisation and costs of birth registration services 





If the civil registry is based in the capital city, it means that all the data collected across the country will have to be carried from various birth registration centres to the central birth registration entity. Again this may result in loss, manipulation or misuse of the data in the process. In many countries, birth registration or issuance of a birth certificate is subject to payment of a fee. This fee together with transport fees may deter poor parents from registering their children.





Recommendations








In view of the above barriers to birth registration the following recommendations should be put forward by the OHCHR to the CRC States parties:





adopt laws on birth registration that provide for registration and issuance of birth certificates to children born to foreigners, refugees, asylum seekers, undocumented migrants, children with disabilities or born to parents with disabilities, children born to indigenous parents or to parents belonging to marginalised ethnic minorities, etc.





make birth registration free and compulsory: in this regard, governments may use community leaders to identify defaulting parents and report them to the relevant authorities.





establish a functioning, well managed, resourced, integrated, universal, free and compulsory birth registration system;





adopt a legal framework for the protection of the integrity, availability and confidentiality of the information contained in the integrated civil registration system and for responsibilities of various stakeholders involved in the processing of that information;





put in place policies, programmes, strategies and plans of action for dissemination of information on the importance  of birth registration countrywide;





put in place policies and programmes for continuing training of various birth registration stakeholders, including: policy makers, legislators, law enforcement agencies, and civil registry staff;








JOINT ACTIONS OF THE AFRICAN COMMITTEE OF EXPERTS ON THE RIGHTS AND WELFARE OF THE CHILD, THE COMMUNITY LAW CENTRE AND OTHER PARTNERS





During its 20th Session held in November 2012, the African Committee of Experts on the Rights and Welfare of the Child (the Committee) decided to develop a General Comment on Article 6 of the African Charter on the Rights and Welfare of the Child that contains the right to birth registration (Art 6(2)). The Committee designated its Member and focal point on the right to birth registration, Professor Julia Sloth-Nielsen, to spearhead its drafting process. Prof. Sloth-Nielsen, through the Community Law Centre, University of the Western Cape, mobilised funds from UNHCR for a doctoral researcher to initiate the Draft under her supervision, for consideration by the Committee.





The doctoral researcher presented the initial Draft to the Committee on 7 November 2013 during its 22nd Session. The Committee members made comments on the Draft which the doctoral researcher will incorporate to the Draft for further consideration and adoption by the Committee.





A number of actions before and after the adoption of the General Comment are under way. A technical meeting of the Committee with some of its select partners that have an interest for the right to birth registration to improve and finalise the Draft is scheduled for 16-17 January 2014 in Nairobi, Kenya. It is expected that the General Comment will be adopted during the Committee’s next session in March - April 2014. The Committee and its partners are also preparing a number of promotional activities for the General Comment once adopted. Some of those include the official launch of the General Comment in the margin of the African Union Assembly of Heads of State and Government scheduled in July 2014 in Libreville, Gabon, the preparation of a user-friendly handbook for wider dissemination of the General Comment across the Continent and a number of presentations in regional and international forums aimed at publicising the General Comment as widely as possible.
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