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CHILDREN EDUCATION SOCIETY (CHESO) 
SUBMISSION ON BEST PRACTICES TO ENSURE ACCESS TO BIRTH REGISTRATION FOR INTERSEX CHILDREN IN TANZANIA AND BEYOND
ABOUT THE CHILDREN EDUCATION SOCIETY (CHESO)
The Children Education Society (CHESO) is a local (Tanzania), not for profit non-governmental organization working towards a society where all children enjoy their rights and victims of violations access quality inclusive education.   Among the CHESO’s Key result areas is on protection and access to education for minority intersex children in Tanzania. 

 SUBMISSION BACK GROUND
The  United Nations Human Rights Council, in its resolution 34/15 on birth registration and the right of everyone to recognition everywhere as a person before the law requests the United Nations High Commissioner  for Human Rights to prepare, in consultation with inter alia civil society,  a report on best practices and specific measures to ensure access to birth registration for inter alia, children most at risk, marginalized and the  most vulnerable  including children belonging to minority groups  taking into account the commitment to implement target 16.9 of the Sustainable Development Goals, and to submit the report to the Human Rights Council at its thirty-ninth session.

In October 2017, The Children Education Society (CHESO) received a call from the Office of the United Nations High Commissioner for Human Rights to send inputs to the office on “any relevant information for the preparation of her/his report.  In particular, examples of best practices to ensure the registration of children, namely those in situation of risk and marginalized, as indicated in resolution 34/15.” 
It is on this back ground, the Children Education Society (CHESO) has prepared this written submission as an input in the report of the High Commissioner for Human Rights with respect to  best practices on birth (sex) registration of intersex children in Tanzania and even beyond. This CHESO submission is being prepared to be printed as a CHESO’s Position Paper on birth (sex) registration of Intersex children in Tanzania. The Paper will be used by CHESO as an awareness raising and advocacy tool to shift norms, change behaviours and amplify voices on intersex children in Tanzania and strive to ensure that all intersex children in the country access quality inclusive education. The paper will further be used to monitor and advocate for implementation of target 16.9 of the Sustainable Development Goals towards birth (sex) registration of intersex children in Tanzania.
CHILDREN’S RIGHT TO BIRTH REGISTRATION

The 1989 Convention on the Rights of the child ratified by Tanzania and by nearly all UN Member states obliges state parties under its article 7, to register all children after birth in the following terms: Article 7(1) “The child shall be registered immediately after birth and shall have the right from birth to a name.... (2) States Parties shall ensure the implementation of these rights in accordance with their national law......”  In its article 8 “Calls upon States to protect personal information obtained through birth registration or other civil registration processes that may be used to discriminate against an individual”
STATE PARTIES REMINDER ON BIRTH REGISTRATION

The United Nations Human Rights Council resolution 34/15 of 20 March 2017 in its article 2 “Reminds States of their obligation to register all births without discrimination of any kind, and also reminds States that birth registration should take place immediately after birth...” 
STATE PARTIES COMMITMENT TO REGISTER ALL BIRTHS BY 2030

In September 2015, Tanzania  was among other UN member states who expressed  commitment  at the UN General Assembly on Sustainable Development Goals (SDG) as follows: “We pledge, that no one will be left behind [in the collective journey to end poverty and inequality, in addition, the Most Marginalised will be prioritized “we will endeavour to reach the furthest behind first”
. Under the SDG Goal No. 16 in its target 9 the states pledged to ensure that, they will “By 2030, provide legal identity for all, including birth registration”. The United Nations Human Rights Council resolution 34/15 of 20 March 2017 in its article 3,  “Reaffirms  that  the  provision  of   legal  identity  for  all,  including  birth registration by  2030,  can  contribute to  prevent,  inter  alia,  marginalization, exclusion, discrimination,....” 
The United Nations SDG Action Campaign is a special initiative of the UN Secretary-General administered by the UN Development Programme (UNDP) in member states with a mandate to support the UN system and the Member States on advocacy and public engagement in the SDG implementation. 
INTERSEX CHILDREN NEED SPECIAL BIRTH REGISTRATION PRACTICE
WHO ARE INTERSEX (HERMAPHRODITE) CHILDREN?
Intersex (hermaphrodite) children are children born with either male and female sexual organs or characteristics of both
. Sometimes have none. Hence, they need birth (sex) registration special attention and practice. The term “hermaphrodite” was widely used by medical practitioners during the 18th and 19th centuries.
 Intersex was coined as a scientific term by German scientist Richard Goldschmidt in the first edition of the 1901 Professional Journal entitled Endocrinology. The term “Intersex” became and continues to be the leading medical and activists’ term since the mid-20th century.
  In terms of statistics, intersex births are estimated to be 1 in 1,500 or 1 in 2000 new borns; however, Anne Fausto-Sterling in her research through medical literature concludes that around 1.7% of all human births are intersex.

BAD PRACTICES ON INTERSEX CHILDREN SEX REGISTRATION AFTER BIRTH
Medical doctors in Tanzania and beyond “normalize” the abnormal genitals of intersex children through surgical, hormonal or other genital reconstruction technologies in order to facilitate or otherwise coerce M or F normative sexes registration of intersex children.
The medical “normalization” of the abnormal genitals of intersex children are done without free, full and informed consent of the intersex children themselves or that of their care givers.  Medical Doctors claim that if they don't fix the genitals, a child with an intersex condition will be difficult to record the normative M or F sexes in hospitals birth registers and will further be ostracized, ridiculed, and rejected, even by his or her own parents, schools and in society. Consequently, the doctors “normalize” the abnormal genitals of children with intersex based on medical tests. If the child has a Y chromosome and an adequate or “reconstructable” penis, the child is assigned a male gender. 
 (According to the Doctors, Newborns must have penises of 1 inch or larger if they are to be assigned the male gender.) If the child has a Y chromosome and an inadequate or “unreconstructable” penis,  the child is assigned a female gender and surgically “reconstructed” as such. If the child has no Y chromosome, is assigned the female gender
. The genitals are surgically altered to look more like what doctors think female genitals should look like. This includes clitoral reduction surgeries and construction of a “vagina” (a hole) 
 and some yimes sterilization is performed. As a result, such children are being subjected to irreversible medical interventions that have lifelong consequences for their physical and mental health.

This practice is widely being taken to be a bad medical practice of surgical creation of sex for purposes of M or F registration of intersex children in any country in the world and many countries and the international community have started banning this practice. In January 2016, for example, the Ministry of Health of Chile ordered the suspension of unnecessary normalization treatments for intersex children, including irreversible surgery, until they reach an age when they can make decisions on their own. In April 2015, Malta criminalised surgical normalisation of intersex genitals without free, full and informed consent of the intersex children themselves or that of their parents under the countries new Gender Identity Gender Expression and Sex Characteristics Act. The Act explicitly prohibits modifications of children's sex characteristics for social factors in the following terms: 14. (1) It shall be unlawful for medical practitioners or other professionals to conduct any sex assignment treatment and/or surgical intervention on the sex characteristics of a minor which treatment and/or intervention can be deferred until the person to be treated can provide informed consent.
The United Nations Special Rapporteur on Torture released a statement against involuntary genital surgery on intersex children conditions in 2013

It is currently universally agreed that subjecting  intersex children to surgical normalisation of their  intersex genitals without free, full and informed consent of the intersex children themselves or where nenecssary that of their parents or care takers is a violation of intersex children’s sexual and reproductive health rights. In a recent 2014  interagency statement entitled  Eliminating forced, coercive and otherwise involuntary sterilization  issued jointly  by   OHCHR, UN Women, UNAIDS, UNDP, UNFPA, UNICEF and WHO who are  also present in Tanzania  states as follows: 

Intersex persons may be involuntarily subjected to so-called sex-normalizing or other procedures as infants or during childhood, which, in some cases, may result in the termination of all or some of their reproductive capacity. Children who are born with atypical sex characteristics are often subjected to cosmetic and other non-medically indicated surgeries performed on their reproductive organs, without their informed consent or that of their parents, and without taking into consideration the views of the children involved. As a result, such children are being subjected to irreversible interventions that have lifelong consequence for their physical and mental health.

The UN interagency statement recommends that in the absence of medical necessity, where the physical well-being of the intersex person is in danger, treatments that result in sterilization should be postponed until the “person is sufficiently mature to participate in informed decision making and consent”.
 

The UN has issued a statement on 10 November 2016 signed by UN Treaty bodies, Special Rapporteurs and Experts, The African Commission on Human and Peoples’ Rights, Council of Europe Commissioner for Human Rights, the Inter-American Commission on Human Rights urging governments to prohibit harmful medical practices on intersex children, including unnecessary surgery and treatment without their full informed consent.  The Statement underlines “States must, as a matter of urgency, prohibit medically unnecessary surgery and procedures on intersex children. Intersex children should be the only ones who decide whether they wish to modify their the appearance of their own bodies”.

BEST PRACTICES ON INTERSEX CHILDREN BIRTH REGISTRATION

Some countries allow registration of sex of a baby to be delayed if the sex of a newborn cannot be immediately determined at birth. For example, Belgium “sex” is registered at a maximum period of three months from the birth of an intersex child. France allows a maximum period of three years to register a new born sex from the birth of an intersex child. Finland and Portugal do not impose a time limit on registration of sex when it cannot be clearly determined at birth.
For purposes of registering sex of an intersex child, countries in Africa and around the world  such as Australia, Malaysia, Nepal, New Zealand and South Africa  have ammended their existing or enacted new health policies and laws by putting  “X”  or other sign to show sex  of Intersex child.  The  Indian passport application form has been amended and now allows three gender categories: “Female”, “Male” and “Others”. The South Africa’s Judicial Matters Amendment Act 2005 amended  the Promotion of Equality and Prevention of Unfair Discrimination Act 2000, and now defining “‘sex’ to include intersex”, The Australian federal law on Gender Identity and Intersex Status Act 2013 was amended and  extends  its definitions of “sex” or “gender identity” to include “intersex status”.

RECOMMENDATION

On the basis of the above best practices on intersex children birth (sex) registration, we call upon the High Commissioner for Human Rights to include in his/her report details that will oblige state parties: 
(i)     To prevent medical doctors from conducting surgical genital reconstruction of an intersex baby for purposes of enabling the baby to be registered in the normative M or F sex categories
(ii)     To register intersex children immediately after birth leaving sex box empty. Sex registration of intersex children should be delayed with no time limit until the child makes an informed decision and voluntarily registers preferred M, F or I “sex”.
(iii)     To amend their birth (sex) registration Laws to define sex to include intersex and include in their births (sex) registration forms I or any other sign for sex of an intersex child
(iv)      To call upon the United Nations SDG Action Campaign, a special initiative of the UN Secretary-General administered by the UN Development Programme (UNDP) at country level to empower and support UN Member States to implement SDG target 16.9 by registering all intersex children immediately after birth  leaving the M or F boxes empty. Thus, Sex registration of intersex children should be delayed with no time limit until the child makes an informed decision and voluntarily registers preferred “sex” of M, F or I.
      _____________________________________________________________________
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