PERMANENT MISSION OF MONTENEGRO TO THE UNITED NATIONS OFFICE
AND OTHER INTERNATIONAL ORGANIZATIONS IN GENEVA

Not(z/OHCHR

e T U
e Uit
Y r_‘“wniene;m P '\
& ¥ tonal Or, %o 72\

P T

4 2
W ae
T8

1 gkt

Geneva, 14 December 2015

Secretariat of the OHCHR
Geneva

Rue de Lausanne 14 7, 1202 Geneva
Tel: +41 22 732 66 80; Jax: + 41 22 732 66 82



~

2015 12/10 3:08 AM FAX +38220225702

L

(]

7 Good practices. for safeguarding human rights whilc combating. corruption, | in

a) Criminal offénces with' elements - of cofmption are criminalized in the Criminal Code| of

and can't be subject of civil proceedings (disputc).’

MVP @POODZ

OHCHR QUESTIONNAIRE

1) Examples whick show how-anticorruption efforts cun be effectively complemented
through the use of human rights standards, methods and mechanisms

- As the new Agency for Prevention of Corruption wil; be fully operational as of 1st J uary
2016 according to the Law on Prevention of Corruption, it will be possible to measure its results
and track such efforts after one year of its operability.

3) Examples which show how how the work of national anti-corruption agencies (ACAs)
and (NHRIs) can be interlinked, substantively, Structurally and organizationally (such as
existing memoranda of understanding; other formal working relationg; designated human
rights!anti-corruption focal points) '

- According to the ‘Article: 37:>of the Law on Prevention of Corruption, the Agency| for
Prevention of Corruption has the legal possibility 1o assign the proceedings to competent

mentioned in the answer for the 1% question, the results of this cooperation are yet to be
expected, ' ‘

5) 'Examples of the incorporation of human rights considerations in self-assessment of
implementation of the United Nations Convention against Corruption

- We did not have ¢xamples of this kind during the self-assessment of implementation of|the -
UNCAC. : ' ‘

6) Examples of succéssful ‘human rights litigation, or of investment disputw or civil l#w '
cases where human rights arguments played a decisive role, in corruption cases
= Corruption cases, according to.our legal system, are subject to criminal proceedings only,

particular with regard to: a) criminalization of corruption (c.g. illicit enrichment), b) the
detection and investigation of corruption, c) the prosecution and judicial proceedings -
(including suo motu powers) and d) in the recovery of illicit assets -

Montenegro, mostly within the title thirty-four - Criminal offerices against official duty and title
twenty-three ~' Criminal offences against payment transactions and business operations. Thus, .
corruption in our ' legal system is not.incriminated as g specific eriminal offense but jt s
contained in more criminal offences with elements of corruption that are prescribed by Criminal
Code of Montenegro. Criminal Code of Montenegro, within the. criminal offences against.omc{ial
duty, prescribes Passive Bribery (article 423) and. Active Bribery (article 424), which are actjve :
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and passive bribing in public sector, and within the criminal offences against payment
transactions and busincss operations, prescribes criminal offences - Passive Bribery in Business
Sectpr (anic!e 2’{63) and Active Bribery in Business Scctor (article 276b), which are active and

b) According to Criminal Procedure Code, where there are grounds for suspicion that a criminal
offence which is subject to prosecution by virtue of office has been committed, the police shall
inform the competent State Prosecutor and take necessary measures as a self-initiative or up'on a
petition by a State Prosecutor, with a view to discovering the perpetrator, preventing| the
perpetrator or accomplice from fleeing or hiding, discovering and securing traces of the eriminal
offence and items which may serve as evidence, and to gathering all information which coulli'l be
useful for conducting the criminal proccedings successfully. Also, the police authorities may
seek information from citizens, apply Polygraph testing, conduct voice analysis, perform anti-
terrorist raid, restrict movement or the access to certain persons in a certain area for a rele#ant
period, publicly offer a reward with the view of collecting information, request from the entity
delivering telecommunication services to establish identity of telecommunication addresses ’that
have been connected at a certain moment, carry out a necessary inspection. of the means of -

for seizurc of items which are subject to a search, inspect, in the presence of the authorized
- person, facilities and premises. of State authorities, companies, other legal persons and
-entrepreneurs, have insight in their documentation and seize jt where needed, and take other
flecessary measures and actions in compliance with this Code. Records or an official annotaflion
shall be made on the facts and circumstances established in the course of individua) actions,
which may be of importance for the criminal proccedings, as well as on discovered or seized
items, The police may also make audio or audjovisual recordings of the execution of certain
actions from this paragraph, in which case such recordings shall be enclosed with the record or
the official annotation thereon. B . : '

According to Criminal Procedure Code the basic right and the main duty of the State Prosecutor
shall be the prosecution of criminal offenders. For criminal offences prosccuted by Virtue[ of
office, the State Prosecutor shall be competent to: issue binding orders or directly manage the .
activities of the administrative authority competent for police affairs (hereinafter: the police ..

.‘ authorities, military police, administration body in'charge of customs affairs, administration b dy

in charge of tax affairs and other administration bodies) in the. preliminary investigation; render
.decisions on the;postponement of criminal prosecution, when envisaged so by the present Code

.investigation; conclude agrccments on the admission of guilt with accused persons, in line with
the present Code, after having collected evidence in line with the present Code; present and -
:cpresgntjindictmcnts, i.c. bills of indictment before competent courts; lodge legal remedies

against judgments and undertake other actions provided for by this Code. In order to exercise
powers of State Prosecutor, police and other public authorities shall notify the competent State
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corruption, money laundering, terrori )
employed in a special organizational unit of the administrative authority responsible for p(l'alice
work with the Special State Prosecutor’ s Office. For the -purpose of investigating criminal
offences that fall within Jurisdiction of th | Special State Prosecutor's Office, the chief special
prosecutor may delegate certain tasks to the| civil servants employed in administrative authorities
résponsible for tax affairs, customs affairs, affairs involving preventjon of money laundering|and
terrorist financing. and inspection affairs, In particularly complex cases the chief special
prosecutor may form a special investigativ@: tcam which, besides special prosecutor, may }also
comprise police officers from the Police {Department, investigators and civi] servants from
another competent authority, J :

in February 2015. This Law made a legal bases for Special State Prosecutor's Office. Under the -
Jjurisdiction of the Special Statc Prosecuto:; s Office is prosecution of the perpetrators of] the
following criminal offenses: organized crime regardless of duration of the prescribed
punishment, high level corruption, money| laundering, terrorism and war crimes. The tasks
involving prosecution of the perpetrators oﬁ criminal offences under the jurisdiction of Spe:cial
State Prosccutor's Office are carried out by |the chief Special prosecutor as the head of the state
prosecutor's office and special prosecutors as state prosecutors, The Special State Prosecutor's
‘Office is established for the territory of Montenegro within the State Prosecution Service w}}'ich
iS a,unique and autonomous authority, Thel scat of the Special Statc Prosecutor's Office is in .

- Podgorica. The Special State -Prose;:u_tor‘sJOfﬁcc is taking all the actions falling within| its
Jurisdiction before the Special Division of th; High Court in Podgorica. ‘

l

- d) Asset recovery office in Montenegro ;is -special police unit competent for -ﬁnangial '

. investigations, Parliament ‘of Montenegro in September 2015 adopted The Law seizure and
- confiscation of material benefit derived fromj criminal activity which, among the other, regulates .
‘the restitution of Seized' Material Benefit. \Where a provisional measure to secure assets| or -
seizure of movable property were i‘mposed' in accordance with this Law, the hok.ier shall| be

entitled to restitution -of seized ‘material ‘benefit and damages in accordance with the faw
‘governing contractual relations, in the case where: a decision was issued to reject the motion for
confiscation of material benefit derived from criminal activities oy acquired- by a criminal
offence; judgment of acquittal or judgment of rejection were rendered with regards to the offence
referred to. in Art. 2 Para. 1! of this Law: In ]this case, the competent body shall restitute seized
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maleria] be_neﬁt without delay and at the la"tcst within IS days from the date of the receipt qf the
dccus;orf reyecting the motion for confiscation of materiaj benefit derived from criminal activities
or acquired by a crimina) offence. The competent body shall restitute seized material benefit

three months as of the date of delivery of the final Judgment rejecting the motion for confiscation
of material benefit derived from criminal activities or acquired by a criminal offence,| and
Montenegro shall be accountablc for 'compcnsation of this damages. A written record shall be
drawn up concerning the restitution of property which shall pe signed by the director of the
competent body and the holder, In the case of restitution of material benefit, the revenues all
other benefits generated during the management of scized material benefit shall be handed ver

8. Good Practices for protection of victlx;ms, Wwitnesses, reporting persons, anti-corruption
activists, whistleblowers ang other persons involved jn the fight against corruption which
explicitly build or human rights standardfs

|

* - Before. the adoption of the Law on [Prevention of Corruption in December 2014, the
 protection of whistleblowers ‘in ‘Montcncgrl‘o was regulated by the Law on Civil Servants |and
State Employees and Labour Law; The Lat{v on Civil Servants and State Employees applied to
civil servants and state employees while thcr Labour Law applied to private scctor‘employeejs as

- well. The new Law on Prevention of Corn.llption which was adopted in December 2014 further
enhanced the protection of whistleblowers. | It includes: Broad definition of whistleblpwers ie. -
- 'not only public sector employees but private sector employees as well; Broad definition of pialic
interest with respect to corruption; the protc;ction is guaranteed for large spectrum of reports of
. imregularities and unethical behaviour; Clear and specified procedures to be followed w_ithin[ the
authority/company of an employee and within Agency for Prevention of C.om_xption' as an

i and 354; criminal offences against public law and order referred to in Articles 401, 401a, 4021[ 404
. and 405; criminal offences against legal procedures referred to in Articles 412, 413 and 414; criminal offences against
official duty referred to in Articles 416, 419,420, 422, 4223, 423 and 424; criminal offences aguinst humanity and other
values guaranteed by International Jaw referred to.in Arf.»ﬂ+, 445,446, 447, 4473,}4?5, 447¢,447d, 449, 4491 and 449b.
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which draw upon- the United Nations Paris Principley and the practice and modalikies
followed for. Strengthening the independence ang effectiveness of NRJs (eg. The
International Coordinating Committee of NHRIs; its peer review process; sharig of
substantive and administrative approaches to work) :

- Following the Article 6 of the UN Convention against Corruption, which stipulates (the

defined by the; Law on Prevention . of Corru;}tion, Law on Lobbying and Law on Financing|of
Political Entities and Election Campaigns. The Agency will start its work on [* January 2016.
More detailed information on- the new Law|on Prevention of Corruption are available a ¢ e

. Directorate for Anti-Corruption Initiative’s website, http://www.ﬂtikorupci ja.melen/ .
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