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Introduction

In the following we will make the case for the link between climate change, water and cultural
rights. We will exemplify this with the case of the Ilisu dam project in Turkey. First, we
introduce the important link between water and climate change. Second, we present the case
study of the Ilisu dam in Turkey through the lenses of water governance, cultural rights and
international law. We conclude with some recommendations. Our input addresses several
questions of the Call for Inputs, especially questions 5, 7, 8, 11, 13, and 14.

Water and Climate Change

Water and climate change are inextricably linked. As early as 2007, the IPCC
(Intergovernmental Panel on Climate Change) said that ‘water is the medium through which
climate change impacts are being felt and will be experienced’?. Floods, droughts, water
scarcity, and sea level rise are among the most prominent projected effects of climate change.
Sustainable water use, management and subsequently governance is a key challenge of the 215
century and a precondition for successful adaption to climate change. Water is an important, if
not the most important part of the Sustainable Development Goals. Humans use water for a
variety of purposes: Drinking water, river navigation, irrigation, canals, cooling water for
thermal power stations, dams, desalination or recreation are only a few among the many uses
of water. Humans divert water, they pollute water, and it has been a reason for war, even more
so in present times*. If more people have to share the same resource, issues of distribution,
access and equity arise.’

Water as a cultural good
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Water is as well a cultural good. No other resource is linked to human settlement and culture
as is water. We need water to survive, to prepare food or to clean. Humans have traded along
waterways thereby shaping cultural practices and traditions. Moreover, water plays an
important part in human spiritual and religious life, for example during the act of baptising or
the huge importance of the Ganges river to Hindus. For instance, Kapfudzaruwa & Snowman®
present a map of a South African river depicting different sites along a river used for washing,
healing or initiation rites. The projected effects of climate change may alter the course of a
river, lead to more frequent drought events or coastal erosion if being close to the sea. Hence,
making some or all of these cultural activities impossible. And while climate change adaptation
policy focusses a lot on the political and economic aspects, intangible aspects such as culture
and identity are only slowly catching up, usually in the context of migration or displacement:
‘Forced displacement, both relocation and migration, clearly affects access: loss of land and
home, and therefore potentially loss of culture and identity is a serious human rights violation.”’
If international human rights norms already contemplate the effects of climate change in the
context of migrant rights®, the link between climate change an cultural rights has not explicitly
been made. This fact makes this report of the Special Rapporteur of Cultural Rights essential.’

The case of the Ilisu dam

An ongoing case in Turkey exemplifies this, in this case not just potential but actual, loss. The
[lisu Dam project on the river Tigris and the city of Hasankeyf. The Turkish state describes the
dam project as the largest hydropower project in the country framing it as development project
to boost economic growth. Following the Turkish Government, the Ilisu dam ‘will have major
environmental benefits. It will avoid the emission of millions of tons of greenhouse gases from
alternative thermal power plants.’!? Whether the intentions of the Turkish State are economic
or climate change mitigation related, this case can be taken as an example of what to avoid if
climate change mitigation measures want to be respectful of individuals and peoples’ cultural
rights. As Borzkut & Sen emphasise: ‘There are still plans and investments to construct more
dams on the Euphrates and Tigris rivers. On one hand, decreased water availability and reduced
hydropower potential in the future make it questionable to build more dams on these rivers for
power generation. (...) Construction of more dams in the basin, however, causes, in addition
to environmental problems, irreversible damages to the rich historical and cultural heritage of
the region. For instance, planned construction of Ilisu Dam on the Tigris River has already
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been beginning to affect the biological, historical and cultural heritage of Hasankeyf, which
hosts a unique habitat in the upper Mesopotamia.’!!

At the beginning, the project was co-financed with loans to construction companies from
Germany, Austria and Switzerland. However, after protests all three countries withdrew their
credit guarantees and the Turkish state is now financing the project alone'?. Hasankeyf will be
submerged once the reservoir lake is filled up with water and the residents of Hasankeyf were
told to leave their town by 8 October 2019. They have been resettled to a new town a short
distance away. People settled down in Hasankeyf 12,000 years ago and the flooding will mean
that artefacts and cultural heritage will be swallowed up by the Tigris. Among them a bridge
that was part of the old Silk Road. Some artefacts have been moved to safer sites, yet the
majority will be lost. Yet it is not only this city, but the dam will create large reservoir lake
submerging 300 archaeological sites and dozens of towns and rivers'®. There are also wider
geopolitical implications: ‘According to Iraqi officials, the dam would decrease the waters of
the river by 47% annually, depriving Mosul of 50% of its waters during summers’'4. What we
see in this case is a forced displacement and the loss of heritage and cultural sites in order to
provide not water supply but electricity. Hydropower is a form of renewable energy, however,
if this comes at the price of massive ecological and social costs in the form of the loss of
livelihood, heritage and culture, especially in an area that is called the cradle of civilisation, the
question must be asked whether this is justified. Climate change adaptation is a political
process and reflects existing power constellation and this often means that not all affected
stakeholders are involved.!® This case shows a need to include the cultural rights approach in
climate change adaptation measures. In fact, the right to take part in cultural life includes the
right to participate in the decision-making processes affecting this right.

The case at the international level

The international legal actions taken until now have been unsatisfactory. This proves a need
to improve the legal norms and mechanisms in order that cases like this one, where
climate changes concerns need to be taking into account jointly with cultural rights
concerns, can be properly addressed.

In the context of the United Nations, the case arrived to the attention of the Committee on
Economic, Social and Cultural Rights (CESCR) in 2010 in the context of the exam of the
periodical report of Turkey. The attention to the case was brought by ‘European NGOs and
activists from areas to be affected by the construction of the dam.’'® The ‘Initiative to Keep
Hasankeyf Alive’ and ‘GegenStromung’ (CounterCurrent) ‘raised a number of concerns as to
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the Ilisu dam construction process in the context of Turkey’s obligations under Article 15 ICESCR (right
to cultural life) [...] including violation of the duty to respect and protect cultural heritage, to
ensure access to it, and to ensure participation of the affected communities in relevant decision-
making processes.” Moreover ‘the following year, in collaboration with several other NGOs
and associations, the ‘Initiative to Keep Hasankeyf Alive’ and ‘GegenStromung’ produced a
report on the impact of dam construction in Turkey on economic, cultural, and social rights.’!”
The Committee is still considering the issue, and already ‘during its 46th session it has
expressed deep concern over the potential impact of the Ilisu dam on cultural (and other)
rights’, but the concluding observations it can establish are only soft law.'® Besides, since
Turkey is not party of the Optional Protocol to the Covenant on Economic, Social and Cultural
Rights (OP), the case cannot be brought to it through the complaints procedure.

From its part, the European Court on Human Rights (ECHR), knew the case through the
petition of a group of Turkish citizens concerned about the future of Hasankeyf. The ECHR,
contrary of following a progressive reasoning which would have been in line with former cases
-Ahunbay et al. 2016 - considered that it cannot be said that there is a ‘European consensus’
about the existence of an ‘universal right to access cultural heritage’, and declared the case
inadmissible. As Berenika Drazewska points out, it seems that this outcome is related to the
mistrust of the Court towards action popularis. For being admitted, a petition needs to be
brought by a victim who is a person or group of persons ‘directly or indirectly affected by the
alleged violation’. It considered the petitioners to be directed by the Turkish. This was,
therefore a lost opportunity for the ECHR, who did not consider a broader approach of cultural
rights and cultural heritage which would have taken into account not only its own precedent
jurisprudence but also all the developments of International Law dealing with cultural rights
and related issues. Among them we can find the Universal Declaration of Cultural Diversity
(UNESCO 2011) which states that cultural diversity ‘is the common heritage of humanity and
should be recognized and affirmed for the benefit of present and future generations’, not
reducing the importance of cultural expressions to the individuals who generate them. Like
that, victims of the Turkish plan would not only be the people leaving in Hasankeyf (especially
Kurdish people). As the Special Rapporteur on Cultural Rights said, while the recognition of
difference is important in the field of human rights, so is the recognition of commonality. We
must not forget that one of the most important communities to which we all belong is ‘the
human family.”!?

Besides the need to take a more universal approach regarding who can claim the protection of
cultural heritage is the need of linking cultural rights’ concerns with climate change adaptation
issues. The Dutch Supreme Court Decision in the Urgenda Case based on the Paris Agreement
and establishing that the Netherlands was ‘acting unlawfully by not taking stronger action to
reduce emissions’?® is an important step for climate change litigation. There is no reason for
excluding this kind of litigation issues related with cultural rights or the participation of
communities, since as the Special Rapporteur on Human Rights and the Environment has point
out ‘the Paris Agreement recognizes the importance of respecting the rights of the most
vulnerable. Its preamble specifically refers to the rights of indigenous people and local
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communities.’?! However, as it is shown in the Hasankeyf case one of the challenges would be
to realise and act consequently to the fact that the Turkish project has not only effects in the
Hasankeyf communities but also in other communities further down along Tigris river,
included those of other states such as Iraq. This, which is already a well-established fact in
water governance, needs to be the object of more attention by International Human Rights. For
instance, by looking with specific attention into the possibilities of developing more concrete
extra-territorial human rights norms, something that in the case of climate change and cultural
rights appear to be essential. The already current consciousness around climate change as a
global concern®? could be used as a starting point to make the cultural rights concerns of such
a process also global.

Key Recommendations

1. Water is the medium through which climate change impacts will be felt. Humans need
water to survive but it also has immense cultural value. Humans haven been settling along
water courses for thousands of years and water is also used for spiritual and religious
purposes. It is a vital part of human heritage.

2. The projected effects of climate change could mean a loss of land and home, and therefore
potentially loss of culture and identity, which is a serious human rights violation.

3. The presented case of the Ilisu dam project in Turkey and especially the affected town of
Hasankeyf prove a need to improve the legal norms and mechanisms in order that cases
like this one, where climate changes concerns need to be taking into account jointly with
cultural rights concerns, can be properly addressed.

4. This path started with the Urgenda case allowing climate litigation needs to continue as
well and include cultural rights concerns, so that the right to take part in decision-making
processes, which affect the cultural live of individuals and peoples is respected. The respect
of this right would be a procedural obligation that states could not shy away from.

5. Climate change is a global concern. But cultural rights concerns are as well global: the case
of Ilisu dam project shows that an action taken by one state can affect not only the cultural
lives of people living in their own territory but also those living in others. Actions for
climate change mitigation and adaptation should take into account these extra-territorial
effects. States need to develop a more sophisticated framework of extra-territorial human
rights obligations.
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