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Questionnaire on the right to Artistic Freedom
1. Is the right to artistic freedom expressly protected under the Constitution in your country? If so, please provide the relevant provisions, or if needed, a translation of these provisions.
In Canada artistic expression is covered by The Constitution Act of 1982 which contains the Canadian Charter of Rights and Freedoms. The Charter guarantees the rights and freedoms within it subject only to reasonable limits that can be demonstrably justified in a free and democratic society.
Thanks to the Charter every Canadian has a wide range of fundamental freedoms including, but not limited to, freedom of conscience and religion as well as freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication.
The meaning of ‘expression’ has been read broadly as including any activity that conveys, or attempts to convey, meaning with the exception of acts of violence and threats of violence. 
2. If relevant, please provide a brief summary of important decisions relation to artistic freedom adopted by judicial authorities in your country over the last ten years.
N/A

3. Has your country adopted any official policy relating to art and artistic freedom? If so, please provide a summary of the main elements included in such a policy. 
There is no official government policy relating to arts and artistic freedom. However, the Canadian Library of Parliament prepared a study, last updated in 1999, to provide background and analysis of issues that may arise during the course of a Member of Parliament’s official duties. The study, entitled The Arts and Canada’s Cultural Policy, focuses on the variety of government actions that have a direct impact on artists and on the organizations within which they work.
The study primarily centres on six primary areas of Canadian cultural policy, the Role of the State, Cultural Sovereignty, Access to Canadian Cultural Protection, Economic Viability and Government Financing, Mode of Intervention and Components. The study also provides brief synopsises of several key arts organizations within the Canadian creative landscape, examines the activities various government departments carry out in relation to the arts sector and summarizes important legislation that impacts artists. http://www.parl.gc.ca/Content/LOP/researchpublications/933-e.htm

4. Is there a legal definition of ‘artist’ in your country? If so, does this definition have any bearing on the status of artists as well as their artistic freedom? Do organizations of artists agree with such a definition? 
There is no federally recognized definition of artist in Canada.  The Canadian Revenue Agency, for purposes of its Income Tax Interpretation Bulletins covering artists, has developed nine tests that can be applied to artists. To qualify as professional, an artist must meet four of the following nine tests, of which at least one must be (a), (b) or (c):

a) the fact that an artist has presented his/her work to the public by means of exhibition, publications, performances, readings, screenings, or by any other means appropriate to the nature of the work
b) the fact that an artist is represented by a dealer, publisher, agent or similar appropriate representative
c) the fact that an artist devotes a reasonable proportion of his/her professional time as an artist to promoting or marketing his/her work, including attending auditions, seeking sponsorship, agents or engagements, or similar appropriate activities
d) the fact that an artist receives compensation from his/her work including but not limited to sales, fees, commissions, salaries, royalties, residuals, grants, awards, any of which may be reasonably included as professional or business income
e) the fact that an artist has a record of income or loss relevant to the exploitation of his/her work and appropriate to the span of the artistic career
f) the fact that an artist has received professional training either in an educational institution or from a practitioner or teacher recognized within the profession
g) the fact that an artist has received public or peer recognition in the form of honours, awards, professional prizes or by publicly disseminated critical appraisal
h) the fact that an artist has membership in a professional association appropriate to his/her artistic activity whose membership or categories is limited under standards established by the association; or is a trade union or its equivalent
i) an artist holds copyright in her/his own work and has received royalty or residual payment based on that copyright.

On the provincial level Quebec has a pair of laws that offer legal definitions for the term artist, An Act Respecting the Professional Status of Artists in the Visual Arts and Crafts and Literature and their Contracts with Promoters and An Act Respecting the Professional Status and Conditions of Engagement of Performing, Recording and Film Artists.

The latter act defines an artist as “…a natural person who practises an art on his own account and offers his services, for remuneration, as a creator or performer in a field of artistic endeavour…”.

5. Is there a legal definition of ‘artisans’  and craftsmen/women? If so, which consequences does this definition have on the status of artisans and craftspersons in terms of their artistic freedom? Do organizations of artisans/craftswomen agree with such definition?
There is no federally recognized definition of an artisan in Canada.
6. In your view, what are the main impediments encountered by artists in their work in your country?
Canadian artists are uniquely disadvantaged when it comes exhibiting their cultural product both at home and abroad. Canada sits atop of the largest generator of English-language media in the world. Thanks to the economies of scale which help buoy the American media production sector it is extremely easy for the United States to take advantage of the Canadian market. Existing American television shows are purchased by Canadian broadcasters at a fraction of the price it would cost to create an original Canadian show from scratch. As a result, Canadian shows are often overshadowed by their American counterparts and moved around the broadcasting schedule to unfavourable timeslots, making it difficult for these shows to connect with audiences and develop a following. 
Additionally, obtaining stable funding is always a challenge for Canadian artistic endeavours, and the reliance on federal or provincial funding has recently led to attempts by governments to  rein in artistic content that they don’t approve by threatening funding cuts. Two recent examples of this passive-aggressive suppression highlight the precarious nature of the system to ensure artistic freedom.
In 2008 the Conservative government tabled Bill C-10 which would have allowed the federal Heritage Minister to deny funding to films and TV shows it considered offensive, by cancelling the tax credits that helped back the productions. A potential side effect of the proposed bill is that it would have slowed the money flowing into the production industry and sharply limited artistic freedom.
Additionally, in 2011 the same government pulled funding from SummerWorks, a popular Toronto theatre and music festival after a play was staged that they felt glorified terrorism. The loss of government funding represented 20 per cent of the festival’s funding and severely hampered SummerWorks financial viability. 
7. In this regard, what measures are required to combat these impediments?
One way in which the Canadian media production industry can fight the influx of American programming is through our national regulator. The Canadian Radio-Television Telecommunications Commission offers arts and culture organizations an opportunity to appear before it and make the case that broadcasters should adhere to minimum expenditure and/or exhibition requirements when it comes to producing Canadian content. These opportunities primarily occur during mergers and acquisitions within the broadcasting sector or during periodic broadcast licence renewals.  
8. What support is provided by State authorities, including public institutions and semi-autonomous bodies to artists, in particular financial support for artistic creations and exhibitions? What are the specific mechanisms to ensure that those benefitting from State support enjoy artistic freedom and that all artists compete equally for State resources, without discrimination based on, for example, gender, ethnic origin, location in State territories, political opinion or belief?
There are a number of federal and provincial organizations which help financially support the arts and cultural industries in Canada. The National Arts Centre, the Canada Council for the Arts, Telefilm Canada and the Canada Media Fund are just a few of the bodies which assist in financing and promoting artistic endeavours.
There are a number of legal protections which ensure that all Canadians have access to these bodies without discrimination. For example, The Canadian Human Rights Act ensures equal opportunity to citizens who may be victims of discriminatory practices based on sex, disability, or religion. The Act applies throughout Canada, but only to federally regulated spheres. Each province has their own anti-discrimination laws that apply to activities within their jurisdiction. 
9. Under national law, what kind of legitimate restrictions can be imposed on artistic freedoms? Please provide information on most relevant cases in your country, if any. 
While Freedom of Expression is a fundamental freedom under the Charter there are still limitations on this right. Section 1 of the Charter allows the government to pass laws that limit expression so long as the limits are reasonable and can be justified. As an individual’s words or actions may adversely harm others, the feeling is that some restrictions on expression are necessary. These limitations on expression are designed to protect individuals, groups or society as a whole from harm. One example that often arises is restrictions on obscenity and hate speech. 
Currently the Supreme Court of Canada is currently pondering whether to remove provisions in the Saskatchewan Human Rights Code that limit free speech in the interests of safeguarding a vulnerable minority from publicly declared hatred. 
In this vein the Supreme Court also recently concluded that a broad prohibition on certain types of pornography, which it acknowledges is a form of expression, was justified because it protects susceptible groups from exploitation and abuse.
10. Are there any legal provisions or traditions in your country which restrict certain art forms, including the use of instruments and songs, or public display/performances? If so, do such restrictions apply to certain categories of people on the ground of gender, ethnic origin or age? 
There are no provisions or traditions in Canada which restrict certain types of art. 
11. Please indicate whether specific bodies or institutions, either State or non-State, are mandated to decide on possible restriction to be imposed on artworks. 
There are no federal bodies or institutions in Canada that decide on restrictions to be placed on artworks. On a provincial level nearly every province has a film review board of some sort. The Ontario Film Review Board is an agency of the government is responsible for the province's motion picture rating system. The board reports to the Minister of Consumer Services and its activities are based on the Film Classification Act, 2005. The Review Board began life as the Board of Censors in 1911. 
The Board of Censors began to provide basic film classifications in 1946, initially as an attempt to define films that were inappropriate for children. The Theatres Act, 1975 empowered the Board to review and censor videotapes, 8 mm film formats and conventional theatrical films. When the government amended the Theatre Act in 1985 the Board of Censors was renamed the Ontario Film Review Board. In 2005 the Theatres Act was replaced by the Film Classification Act
a. Provide information about the membership, terms of reference and appointment procedures of these bodies;
The Review Board consists of a chair of the Board and such other persons as the Lieutenant Governor in Council may appoint. Members of the Board are appointed for an initial two-year term by the Lieutenant Governor through orders-in-council.  Members may be re-appointed for a further 3-year followed by a 5-year term for a maximum of 10 years on the board.
b. Indicate whether these bodies disclose information publically and to what extent they are held accountable for their decisions and to whom; 
Classification decisions made by the Review Board and content advisories are made available for public in a manner that the Lieutenant Governor in Council considers appropriate. 
c. Indicate whether an appeal mechanism judicial, quasi-judicial or other is in place. 
The Film Classification Act allows the The Lieutenant Governor in Council to designate a person or body to hear an appeal of a classification decision. This panel is requested and paid for by a submittor who disagrees with the Board's decision. It consists of a minimum of three members who have not yet seen the film in question. Any member of the Board who participated in the initial film classification decision is not allowed to participate in the appeal process  The panel's decision is final, subject to the right of the director to require reconsideration. 

12. Please provide information on the possibilities for artists to perform street art and/or use public spaces in general for their artistic performances, such as public gardens. What are the approval procedures for this?
Approval for artists to perform or exhibit in public spaces is often a routine affair. Permission to perform is often sought and granted at the municipal level. For example in the city of Toronto, buskers must contact Municipal Licensing & Standards to apply for a sidewalk permits. Restrictions on their busking permits require performers to follow city bylaws regarding noise, vending and street and sidewalk accessibility. 
Additionally the city holds auditions annually to licence musicians to perform on the arrival and departure platforms of its subway system. 
13. Please provide a short summary of any debates that may have taken at the level of legal/policy making bodies relating to the impact of free market policies on artistic freedoms and/or on achieving the balance between private/public sponsorship. 
N/A

14. Does your country have an independent artists’ council, representing professional artists?  If so, does the State consult the council on matters related to the status of artist or has the State developed channels of regular communications between relevant authorities and independent organizations representing artists?
The Canada Council for the Arts is a crown corporation that was created by an Act of Parliament in 1957 (Canada Council for the Arts Act) to foster and promote the study, enjoyment and production of works in the arts, and operate at “arm’s length” or independently of government.  It funds Canadian artists and encourages the production of art in Canada.
The Canada Council for the Arts reports to Parliament through the Minister of Canadian Heritage and is governed by an 11-member Board. The Chair, members of the Board and the Director of the Canada Council are appointed by the Governor in Council for fixed terms. The Board meets at least three times a year and is responsible for the organization’s policies, programs, budgets and grant decisions. The Council works in close co-operation with federal, provincial and municipal cultural agencies and departments.
The Council’s annual appropriation from parliament is supplemented by endowment income, donations, and bequests. The Council’s chief responsibility is allotting grants to Canadian artists based on the merits of their applications. The council also funds and administers many of Canada's top arts awards, including the Governor General's Literary Awards.
The Council has six main divisions, visual arts, media arts, dance, music, theatre and writing and publishing which co-ordinate grant-giving to their designated sector. Each year the council receives some 16,000 grant requests, which are reviewed by panels of artists set up by each division of the council. Each year some 750 artists serve as jurors, or peer assessors, in the awarding of grants. 
In 2006-07, the Council awarded some 6,000 grants to artists and arts organizations and made payments to more than 15,400 authors through the Public Lending Right Commission. Grants and payments totaled more than $152 million.
15. Are there any State or artists’ organizations in your country established to collect the income from artistic creations/performances for re-distribution to artists? What is the annual in and outflow of money to and from such organizations?
There are a number of collecting societies in Canada distributing funds to creators in a variety of artistic disciplines. While there is no government organization many of the functions of the private sector collecting societies are overseen by the Copyright Board of Canada, which is an economic regulatory body empowered to establish, either mandatorily or at the request of an interested party, the royalties to be paid for the use of copyrighted works, when the administration of such copyright is entrusted to a collective-administration society. The Board also has the right to supervise agreements between users and licensing bodies and issues licences when the copyright owner cannot be located.
One such collecting society is the ACTRA Performers’ Rights Society (PRS) which collects and disburses Use Fees, royalties, residuals and all other forms of remuneration arising from production under ACTRA’s collective agreements. There are two central divisions at PRS, ACTRA PRS which claims monies on behalf of audio-visual performers; and ACTRA Recording Artists’ Collecting Society (RACS) which does the same for audio performers. In 2011/12 ACTRA PRS collected $10,098,112 and disbursed $10,152,685 to over 50,000 individuals. During that same period ACTRA RACS disbursed $7,273,683 to 3,648 assignors.  
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