Questionnaire by the United Nations Special Rapporteur in the field of cultural rights
1. Is the right to artistic freedom expressly protected under the Constitution in your country? If so, please provide the relevant provisions, or if needed, a translation of these provisions.
Yes, artistic freedom is expressly protected as a fundamental right in the German Constitution (Basic Law) Article 5 para. 3 sentence 1 of the Basic Law says: "Arts and sciences, research and teaching shall be free." 
Artistic freedom is also included in the constitutions of many of the Federal Länder. 
Example 1 Bavaria's State Constitution Article. 3 para. 1: 
"Bavaria is a cultural and social state that is governed by the rule of 
law." 
and Article 103 "Arts, sciences and teaching shall be free."
Example 2 Berlin State Constitution Article 21 sentence 1:
"Arts and sciences, research and teaching shall be free."
Example 3 Lower Saxony's State Constitution: Article 6
"The Land, municipalities and rural districts shall protect and promote the arts, culture and sport."
2. If relevant, please provide a brief summary of important decisions relating to artistic freedom adopted by judicial authorities in your country over the last ten years. 
Out of many court rulings handed down over the past ten years, there are two rulings handed down by the Federal Constitutional Court that are of special importance for the construction of the fundamental right to artistic freedom.
The Federal Constitutional Court ruled in 2005 (Ruling of 27 July 2005, 1 BvR 2501/04) that the scope of protection of artistic freedom not only covers artistic creation as such (the so-called “area of work” produced by artistic creation), but also the persons "who are involved in the commercial sale of works of art" (the so-called “area of effect”, i.e. the area of effect produced by artistic creation). As the mediation of art merely plays an ancillary role and artistic freedom is granted purely for the benefit of artistic creation, intermediaries (in concrete cases recording companies) cannot invoke artistic freedom "if they intend to enforce commercial interests vis-à-vis the artist rather than an artistic concept." (Federal Constitutional Court, loc. cit., first sentence). This is not altered by the fact that art mediators may be able to invoke the fundamental right to occupational freedom (Article 12 of the Basic Law).  
In 2007, the Federal Constitutional Court had to rule on a ban imposed by the courts on sale of the novel "Esra" (Ruling of 13 June 2007, 1 BvR 1783/05). The competent civil court which initially dealt with the case prohibited the sale of the novel because it contained highly intimate details about the characters in the novel who could be easily identified as real-life persons, saying that this violated the right to privacy of these real-life people. The Federal Constitutional Court has established that from the specific artistic perspective of a novel as a form of literature, it can be assumed that the text is fictional. Artistic freedom also covers the right to use characters based on real-life models. In weighing up the author's right to artistic freedom which was decisive for the dispute and the right to privacy of the persons portrayed, the Court defined the following criteria: "There is a correlation between the extent to which the author creates fictional, aesthetic reality and the intensity of the violation of the rights of privacy. The greater the correspondence between the image and the original, the more serious is the interference in personality rights. The more the artistic presentation affects the dimensions of personality rights that enjoy the particular protection, the greater must be the degree of fictionalisation in order to exclude the infringement of personality rights." (Federal Constitutional Court, loc. cit., fourth sentence).
3. Has your country adopted any official policy relating to art and artistic freedom? If so, please provide a summary of the main elements included in such a policy
The Federal Republic of Germany is a nation that is open to the world with a culture that is steeped in European tradition. A creative and open-minded society thrives on ideas and stimuli provided by culture and the arts. These form the basis of our history and our social existence. It is, therefore, the responsibility of policy-makers to promote art and culture, to look after our cultural heritage and to create a suitable environment for a rich and diverse cultural life. Germany owes its cultural wealth to the diversity of its historic cultural landscape. Compared with other nations, Germany has a particularly dense network of cultural institutions. Cultural centres and outstanding cultural attractions exist not only in large urban conurbations but also in smaller towns and in the countryside. This well-developed structure of Germany’s cultural landscape is reflected in today's cultural federalism. According to the Basic Law, it is the Federal Länder and local authorities that are responsible for promoting culture. The Federal Government has special competencies and responsibilities. 
The Federal Government's cultural policy focuses on shaping the environment for culture and the media. This guideline is informed by the obligation ensuing from Article 5 para. 3 of the Basic Law to create an environment for the arts and artists that enables them to develop freely. This needs to be safeguarded in federal law-making on the one hand, for instance, through social security for artists and the exemption of certain cultural institutions and services from VAT. It is also a matter of representing cultural interests at political level, be it directly at federal level, by the Federal Government Commissioner for Culture and the Media as the point of contact within the Federal Government, or in the form of appeals filed with other state levels or civil society, for instance, against cutbacks in funding to promote culture or – in coordination with the Federal Länder – as Germany's voice in cultural affairs at European level. Shaping and enhancing the economic environment have also become important components of the Federal Government's cultural policy in recent years. This includes, for instance, the film industry in Germany which is supported by the Deutscher Filmförderfonds (German Film Promotion Fund) and assistance with practical issues provided by the Centre of Excellence for the Cultural and Creative Industries set up by the Federal Government in 2009 as part of its Cultural and Creative Industries Initiative. With a network of eight regional offices, it advises creative and artistic companies and perceives itself as a forum that brings the needs and demands of persons involved in the creative industry to the attention of politicians. After all, it is a consistent part of an environment that promotes culture that the Federal Government promotes cultural institutions and projects of national importance. For more information, please go to www.kulturstaatsminister.de where you can download the brochure "Im Bund mit der Kultur" http://www.bundesregierung.de/Content/DE/_Anlagen/BKM/2012-07-17-broschuere.pdf?__blob=publicationFile&v=1 .
4. Is there a legal definition of “artist” in your country? If so, does this definition have any bearing in the status of artists, as well as their artistic freedom? Do organizations of artist agree with such definition? 
There is no conclusive, standardised definition of the term "artist" in Germany. It goes against the nature of art to have a legal definition of the term "arts" and therefore "artist". Notwithstanding this, it is indispensable for the application of certain statutory regulations to define the term “artist”. The Artists' Social Security Act (Künstlersozialversicherungsgesetz) (KSVG), for instance, provides a definition of the term "artist". Within the meaning of this Act, an artist is anyone who creates, practises or teaches music, the performing arts or the fine arts. The definition of the term "artist" under the Artists' Social Security Act has been deliberately kept open and is therefore timeless. This shows that the legislator has taken the fact into account that artistic professions undergo constant changes. The open definition of the term "artist" means it is possible to respond to a constant stream of new developments. It is indispensable for access to this special branch of German social security that individuals fulfil the definition of "artist" under this Act. This does not affect artistic freedom in the area of work produced or the area of effect.  
The definition of the term "artist" under the Artists' Social Security Act is generally recognised. Based on the social policy goal of basing the Artists' Social Security Act on the broadest possible definition of the term "artist", there are just a few areas in which artistic activity has to be defined by means of interpretation. The most important distinguishing criterion and admission criterion is that the individual engages in creative activity, has a certain level of originality and hence the capacity for artistic creativity. The distinction made between artistic activity and (artistic) handicraft activity, for instance, is the subject of controversial debate in individual cases. 
The advent of digital communication technologies and mediatisation of cultural activity has presented a whole new range of challenges for the definition of the term "artist".
5. Is there an official legal definition of “artisans” and craftsmen/women? If so, which consequences does this definition have on the status of artisans and craftspersons in terms of their artistic freedom? Do organizations of artisans/craftswomen agree with such definition? 
In Germany, an official definition exists only of the term "craftsmen/women". According to this definition, all companies that cover a trade outlined in Annex A or Annex B to the Crafts Code (Handwerksordnung) belong to the handicraft sector. These Annexes contain a total of 147 trades, some of which are subject to authorisation (requirement: the person must pass a master craftsman examination or a comparable examination). Some trades are not subject to authorisation.
There is no official definition of the term "artisan" in Germany. According to a study carried out by Volkswirtschaftliches Institut für Mittelstand und Handwerk (Institute for Small Business Economics) at Universität Göttingen and Büro für Kulturwirtschaftsforschung (Culture and Cultural Industries Research Unit) in Cologne which met with general acceptance, there are 43 handicraft trades that can be allocated in full and 31 handicraft trades that can allocated partly to the culture and creative industries (only if companies involved in these sectors are engaged mainly in handicraft activities in the culture and creative industries). The majority of these companies are represented by Bundesverband Kunsthandwerk (German Craft Association) which also represents other businesses.
6. In your view, what are the main impediments encountered by artist in their work in your country?
As in other countries, the financial and social situation of many artists in Germany can be difficult. The main problems identified in this industry are the often precarious income situation and uncertain earning prospects (owing to the frequently changing and limited duration of employment contracts in respect of salaried employees and the dependency on the overall economic situation in respect of freelance artists). These two aspects mean artists ultimately face a higher risk of poverty in their old age than other professional groups. Another obstacle artists may face is the rather limited integration into social security systems. This is not the result of legal obstacles but can be attributed to the specific ways in which artists earn a living. Unlike the ideal type on which social security systems are based, artists frequently find themselves in situations that lack permanent, stable employment and income. This bears testimony to the outstanding flexibility of those concerned who face limited employment contracts, frequently have to change employers, face hugely fluctuating income situations and have to switch frequently between salaried employment and self-employment.
7. In this regard, what measures are required to combat these impediments?
One of the key goals of the cultural policy pursued by the Federal Government is to evolve and enhance the general conditions under which art and culture can develop freely. This includes, inter alia, the social security insurance for artists that was set up almost 30 years ago, giving self-employed artists and authors access to the statutory health insurance, pension insurance and long-term care insurance. It is also important to ensure artists are covered by social security at times when they are not gainfully employed and that they have sufficient provision for their old age. Freelance artists who are in the social security insurance for artists are also entitled to take out private pension insurance that is promoted particularly for low earners (known as "Riester-Rente"). In order to improve social security for artists in dependant employment that covers them if they become unemployed, a special clause was incorporated into the legislation on unemployment insurance in 2009. This provision enables all employees who are employed for short periods of time for the most part, including a large number of creative artists and people engaged in cultural activities, to draw unemployment benefit if they meet certain requirements provided they have been employed for at least six months within the past two years (as a rule, they must have been employed for twelve months).
In order to enable artists to focus on exercising their profession freely and to earn a reasonable living from their profession, there are a wide range of funds as well as scholarship programmes available for the promotion of artistic projects (see also the response given to Question 8).
Generally speaking, artists should also receive support in gaining market access. This applies to the fields of upskilling, career guidance, networking and finance, to name just a few. The Federal Government has, for instance, developed a nationwide advisory and networking structure for artists that is complemented by similar endeavours undertaken by the Federal Länder.
8. What support is provided by State authorities, including public institutions and semi-autonomous bodies to artists, in particular financial support for artistic creations and exhibitions? What are the specific mechanisms to ensure that those benefiting from State support enjoy artistic freedom and that all artists compete equally for State resources, without discrimination based on, for example, gender, ethnic origin, location in States territories, political opinion or belief?
As an objective decision on values, the fundamental right to artistic freedom also guarantees the freedom, cultivation and promotion of the arts as part of the Constitution – Kulturstaatlichkeit – in addition to artists’ right to defend themselves against state interference, see the response given to Question 9). All three state levels, i.e. the Federal Government, the Federal Länder and local authorities therefore promote cultural institutions and projects within the framework of their constitutional competencies. The public sector appropriated a total of € 9.1 bn for culture in 2009 (source: Cultural Finance Report 2012). Yet the vast majority of funds are appropriated by the Federal Länder and municipalities (42.2 percent and 44.4 percent respectively). The Federal Government allocates more than 13 percent, € 1.2 bn to be precise. As such, the Federal Government is responsible for cultural institutions and projects of national importance. Kunst- und Ausstellungshalle der Bundesrepublik Deutschland (Art and Exhibition Hall of the Federal Republic of Germany) (www.kah.de), Stiftung Preußischer Kulturbesitz (Prussian Cultural Heritage Foundation) (http://hv.spk-berlin.de), Kulturstiftung des Bundes (German Federal Cultural Foundation)( www.kulturstiftung-des-bundes.de) as well as international scholarships for artists are just a few examples. In doing so, the Federal Government is helping to preserve our cultural heritage and ensuring that both art and culture can develop freely. (For more information, please go to: www.kulturstaatsminister.de, and click on Culture, Promotion of Art and Culture and Support for Artists)
Artistic freedom and equality in respect of state funding is not just safeguarded by Article 5 para. 3 sentence 1 of the Basic Law, but also by the equality requirement set forth in Article 3 of the Basic Law. In the context of promotion of the arts, the fundamental right to artistic freedom means that there can be no specific definition of the term "art". This is safeguarded, for instance, by consulting experts, juries and by using defined procedures in practise. Reference is made to the procedures adopted by the German Federal Cultural Foundation which can be accessed at: www.kulturstiftung-des-bundes.de/cms/de/foerderung/faq/ for more information. 
9. Under national law, what kind of legitimate restrictions can be imposed on artistic freedom? Please provide information on most recent relevant cases in your country, if any. 
The fundamental right to artistic freedom is the right citizens have to defend themselves against the state which prohibits any state interference in artistic creativity (area of work produced). Restrictions are only permissible in relation to the area of effect (see also the response given to Question 2) involving the mediation and distribution of art under the Basic Law, if they need to be weighed up against other fundamental rights and equal-ranking constitutional values, i.e. the existence of the Federal Republic and the free, democratic basic order. This needs to be carefully examined and considered in specific individual cases. When the right to artistic freedom collides with the right to privacy of a third party, German constitutional law calls for a balancing of the two interests. The Federal Constitutional Court said in its so-called Mephisto ruling back in 1971: "Since artistic freedom does not include any proviso for the sub-constitutional legislator, it cannot be modified by the general legal system or by any unspecific clause that focuses on the interests essential for the existence of the state community being at risk unless there are starting points under the Constitution and sufficient safeguards under the rule of law. Rather, any conflicts arising within the framework of the guarantee of artistic freedom pursuant to the system of values enshrined in the Basic Law must be solved by interpreting the Constitution, with due respect for the unity of the Constitution and the system of basic values it upholds." (BVerfGE 30 173 (193)) In relation to established case law, reference is made to the answer given to Question 2. 
10. Are there any legal provisions or traditions in your country which restrict certain art forms, including the use of instruments and songs, or public display/performances? If so, do such restrictions apply to certain categories of people, for example on the ground of gender, ethnic origin or age?  
Regarding the balance between artistic freedom and freedom of religion (Article 4 paras. 1 and 2 of the Basic Law: "(1) Freedom of faith and of conscience, and freedom to profess a religious or philosophical creed, shall be inviolable. (2) The undisturbed practice of religion shall be guaranteed.), the Public Holiday Acts of the Federal Länder contain different provisions prohibiting dance, musical and theatre performances  at certain times of the day (when religious services are held) and on certain public holidays  (e.g. Good Friday). Reference is made to the Public Holidays Act of North Rhine-Westphalia (a relevant extract is included in the Annex).
11. Please indicate whether specific bodies or institutions, either state or non-state, are mandated to decide on possible restrictions to be imposed in artwork (e. g. film censor boards). If so please
a) provide information about the membership, terms or reference and appointment procedures of these bodies;
b) indicate whether these bodies disclose information publicly and to what extent they are held accountable for the decisions and to whom; and
c) indicate whether an appeal mechanism judicial, quasi-judicial or other, is in place. 
According to the German Constitution (Article 5 of the Basic Law), freedom of the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall be no censorship. For this reason, only certain criminal laws may contain restrictions for the benefit of other legal constitutional interests (see also the response given to Question 9). The ban on the dissemination of pornographic writings (Section 184 of the German Criminal Code, http://www.gesetze-im-internet.de/stgb/), the ban on insulting of faiths, religious societies and organizations dedicated to a philosophy of life (Sections166 ff. of the German Criminal Code) or the ban on the dissemination of means of propaganda of unconstitutional organizations (Section 86 of the German Criminal Code) are just a few examples. Notwithstanding this, criminal laws do not have general precedence over artistic freedom. Rather, the respective protected legal interests need to be balanced carefully against artistic freedom.
In addition certain laws contain distribution restrictions such as the Act Concerning the Protection of Young Persons in Public (Jugendschutzgesetz) (http://www.gesetze-im-internet.de/juschg/) and are imposed by a number of non-state self-regulating bodies of industry such as Freiwillige Selbstkontrolle der Filmwirtschaft (Voluntary Self Regulation of the Movie Industry) (FSK, http://www.fsk.de), die Unterhaltungssoftware Selbstkontrolle (Entertainment Software Self-Regulation Body) (USK, http://www.usk.de) or Deutsche Presserat (German Press Council) (http://www.presserat.info). For more detailed information, please visit the above-mentioned websites. 
12. Please provide information on the possibilities for artists to perform street art and/or to use public spaces in general for their artistic performances, such as public gardens. What are the approval procedures for this? 
According to established case law of the Federal Administrative Court (e.g. BVerwG 7 C 81/88, NZW 1990, 2011), street art represents a special use of public roads dedicated to transport.  Street artists are therefore required to apply to the competent local authorities for a so-called special utilisation permit. The Road Acts of the Federal Länder generally provide the basis for this. This public control mechanism is a means that complies with the principle of proportionality set forth in Article 5 para. 3 sentence 1 of the Basic Law in order to balance the varying interests of road users protected under the Basic Law (equalisation and distribution role of the special utilisation permits, Federal Administrative Court, loc. cit.). Street artists are entitled to the right discretionary decisions being taken by public authorities. 
13. Please provide a short summary of any public debates that may have taken place at the level of legal/policy making bodies relating to the impact of free market policies on artistic freedoms, and/or on achieving the balance between private/public sponsorship.
We have no knowledge of any such debates having taken place. 
14. Does your country have an independent artists’ council, representing professional artists? If so, does the State consult the council on matters related to the status of artists or has the State developed channels of regular communication (through for instance consultations debriefings, public hearings, etc.) between relevant authorities and independent organizations representing artists? 
Many artists and persons involved in the cultural industry are organised in associations that represent the various branches of art, for instance, Bundesverband Bildender Künstler (Federal Association of Visual Artists, www.bbk.de) or in Bundesverband Deutscher Galerien und Kunsthändler e. V (Federal Association of German Galleries and Fine Art Dealers) (www.bvdg.de). These associations represent the interests of their members vis-à-vis the Federal Government, the legislator and subordinate authorities. They seek to gain support for an adequate statutory and social environment for the art industry. In addition, the umbrella association Deutscher Kulturrat e.V. (German Cultural Council) provides the first contact point for politicians and the administrations of the Federal Government, the Federal Länder, as well as the European Union on all cultural policy issues. (www.kulturrat.de). The Federal Government keeps in touch with these associations constantly both at working level and at political level. The German Bundestag involves the industry in its decision-making process, for instance, by organising public debates or hearings with experts and associations of artists. 
15. Are there any State or artists’ organizations in your country established to collect the income from artistic creations/performances for re-distribution to artists? What is the annual in- and outflow of money to and from such organizations?
There are currently twelve collecting societies in the Federal Republic of Germany that manage copyright and associated intellectual property rights for a large number of rights-holders as trustees. These collecting societies cover virtually all areas of artistic activity, for instance, music composition and musical performance (GEMA and GVL), literature (VG WORT) and the fine arts (VG Bild-Kunst). For a list containing the websites of the collecting societies see below.
Collecting societies are non-governmental organisations that are subject to state supervision by the German Patent and Trade Mark Office (Deutsches Patent- und Markenamt). The German Patent and Trade Mark Office ensures that collecting societies duly fulfil their obligations ensuing from the German Copyright Administration Act (Urheberrechtswahrnehmungsgesetz). Collecting societies represent the rights and claims of their beneficiaries that have been assigned to them in collection agreements. One of the most important tasks of collecting societies is to collect and distribute royalties generated from statutory entitlements, for instance, lump sum remuneration for private copying.  
Collecting societies are obliged by law to publish their revenue and expenditure in annual statements. The revenue generated by German collecting societies in 2010 is shown in the list in the Annex. The revenue of collecting societies is distributed in full to rights-holders after deduction of administrative expenses and payments to cultural and social institutions. Collecting societies are not permitted to generate any profits because of their status as trustees under German law.
Collecting societies in Germany and the revenue they generate
	Abbreviation 
	Name: 
	Website: 
	Budget1 2010 

	GEMA 
	Gesellschaft für musikalische Aufführungs- und mechanische Vervielfältigungsrechte (which has been granted the status of a registered association by charter) 
	www.gema.de 
	€ 862.961 million

	GVL 
	Gesellschaft zur Verwertung von Leistungsschutzrechten mbH 
	www.gvl.de 
	€ 182.915 million

	VG WORT
	Verwertungsgesellschaft WORT (which has been granted the status of a registered association by charter)
	www.vgwort.de 
	€ 135.329 million

	VG Musikedition 
	Verwertungsgesellschaft (which has been granted the status of a registered association by charter)
	www.vg-musikedition.de  
	€ 3.027 million

	VG Bild-Kunst 
	Verwertungsgesellschaft WORT (which has been granted the status of a registered association by charter)
	www.bildkunst.de  
	€ 57.983 million

	GÜFA 
	Gesellschaft zur Übernahme und Wahrnehmung von Filmaufführungsrechten mbH 
	www.guefa.de  
	€ 9.865 million

	VFF 
	Verwertungsgesellschaft der Film- und Fernsehproduzenten mbH 
	www.vffvg.de  
	€ 38.664 million

	VGF 
	Verwertungsgesellschaft für Nutzungsrechte an Filmwerken mbH 
	www.vgf.de  
	€ 24.282 million

	GWFF 
	Gesellschaft zur Wahrnehmung von Film- und Fernsehrechten mbH 
	www.gwff.de  
	€ 49.604 million

	AGICOA 
	AGICOA Urheberrechtschutz Gesellschaft mbH 
	www.AGICOA.org  
	€ 24.922 million

	VG Media 
	VG Media Gesellschaft zur Verwertung der Urheber- und Leistungsschutzrechte von Medienunternehmen mbH 
	www.vgmedia.de 
	€ 42.819 million

	VG TWF  
	Verwertungsgesellschaft Treuhandgesellschaft Werbefilm mbH  
	www.twf-gmbh.de 
	€ 0.018 million

	Sum total of revenue
	
	
	€ 1,432.389 million


1 This covers the revenue generated from the granting of rights of use, from statutory entitlements, revenue generated from securities and interest as well as other operating income
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