Answers to the Questionnaire on the Impact of Advertising and Marketing Practices on the Enjoyment of Cultural Rights

1. Has your country adopted specific regulations on advertising and marketing methods and contents aimed at protecting human rights? If so, please specify the content of such regulation. Does the regulation apply both to off-line an on-line advertising? 
Regulations on advertising methods and contents aimed at protecting human rights have been applied in Georgia since 1998, after adopting the “Law of Georgian on Advertising”.  This law regulates legal relations arising in the production, placement and distribution of advertising on the Georgian Commodity (work, services) and financial markets (including the securities market). It proclaims protection of human rights. According Article 2 (2) of the regulation: “the law aims at developing a fair competition in the field of advertising, protecting public interests, rights of advertising subjects and consumers, preventing and eliminating improper advertising”.  The law prohibits placement of improper advertising that implies unfair, unreliable, unethical, obviously false advertising. Under the prohibition of unethical advertising law covers “advertising that employing offensive language and comparisons in regards to physical persons’ nationality, race, occupation, social standing, age, sex, language, religions, political and philosophical affiliations, violates universally recognized human and ethical norms, impairs artworks and artifacts of history and architecture of national and world cultural heritage, insults state symbols (flag, emblem, anthem), national currency,  religious symbols, natural and legal persons of Georgia and other countries, their activity, occupation or commodity”. 

Broadcast advertising and sponsorship issues are regulated separately under “the Law of Georgia on Broadcasting” (2004) whilst general requirements to advertising, the advertising of alcoholic beverages and tobacco products, sex-related products, medical products (services), artificial baby-food, weapons, securities as well as the protection of minors from harmful influence in the production, placement and distribution of advertising are regulated under the “Law of Georgia on Advertising”.  
Regulations laid down in the “Law of Georgia on Advertising” apply both to off-line and on-line advertising. Specifically, Article 3 (1) giving the definition of terms used in the law states that the term “advertising” implies the dissemination of the information on goods, services and works, natural and legal persons, ideas and undertakings “through any means and in whatever  form…” Accordingly, the law applies to any means of dissemination of advertising (but how the law is implemented in terms of on-line advertising control is difficult to evaluate). 
As for the other part of the question there are no specific regulations on marketing methods and contents aimed at protecting human rights. Herewith, “Law of Georgia on Personal Data Protection” (2012) contains regulations on processing the data for the purpose of direct marketing. Issues concerning marketing research standards and human rights will be discussed later (See, p.g. 6-7). 
2. Please indicate whether specific categories of the population are protected by such regulation, such as children, women, minorities and indigenous peoples.  

“Law of Georgia on Advertising” proclaims protection of human rights. Specifically, according Article 2 (2) the law aims at “…protecting public interest, rights of advertising subjects and consumers, preventing and eliminating improper advertising”. This is a general provision that must be interpreted widely so as to cover human rights of any advertising subjects and consumers. As for the specific categories of the population the law does not indicate separate regulations on the protection of women, minorities and indigenous people. It indicates specific regulations protecting only one category of population – children, who are the most vulnerable members of society and require particular protection.  The law provides protection of minors from harmful influences in the production, placement and distribution of advertising. More specifically, according to Article 14, in order to prevent the exploitation of minors’ credulity and inexperience in the process of production, placement and distribution of advertising, advertisements: 

a) shall not exhort minors to ask parents or other adults to buy advertised products for them;
b) shall not lead minors to believe that if they have the product advertised they will be superior to other minors whilst otherwise they will be inferior to other minors; 

c) shall not contain such text, audio and video material which show minors in dangerous places and situation;
d) shall give consideration to the skills needed for minors to use the product.  Moreover, if the result of the use of the product is shown or described, the advertising shall provide information on that can really be achieved by targeted age-group of minors;
e) shall not create false (distorted) impression about the price of product by words such as “only”, “just”, etc. and direct or indirect indication that advertised product can be afforded by any family. 

3. Is advertising covered by the general provisions on freedom of expressions and/or does your country differentiate between commercial speech and non-commercial speech? Do specific regulations distinguish between advertising and other contents, and if so, which are the criteria used to make this distinction? 
Advertising amounts to a protected form of freedom of expression under Georgian legislation. “Law of Georgia on the Freedom of Speech and Expression” (2004) provides protection to everyone (except for administrative agencies) to enjoy the specific rights to freedom of expression that implies the following: a) Absolute freedom of opinion; b) Freedom of political speech and debates; C) Obtaining, receipt, creation, keeping, processing and dissemination of any kind of information and ideas; d) Prohibition of censorship, editorial independence and pluralism of the media, the right of a journalist to keep confidential the source of information and make editorial decisions based on his own conscience; e) Academic freedom of learning, teaching and research; f) Freedom of art, mastery and inventions; g) The right to speak any language, use any alphabet; h) The right to charity; i)  The rights to whistleblow and protection of the whistleblowers; j)  Freedom for coercion, freedom to express opinions on religion, belief, conscience, ethnical, cultural and social belonging, origin, family, property and social position as well as all the facts that may become a ground for restriction of his rights and freedoms (Art. 3 (2). Herewith, according to Article 3 (3) the law does not disregard other rights, freedoms and guarantees provided for by the Constitution of Georgia and other universally recognized rights, freedoms and guarantees related to the freedom of expression, which are not reflected in the law but naturally derive from the universally recognized rights and freedoms. 
Being a protected form of freedom of expression advertising can be object of permissible limitations under the law.  Under Chapter 2 the “Law of Georgia on the freedom of Speech and Expression” sets specific grounds and rules for restriction of the freedom of speech and expression. Specifically, Article 9 provides content restriction of the freedom of speech and expression that can be established by law if it is related to: a) Defamation; b) Obscenity; c) Fighting words; d) Incitement to commit an offence; e) Threat; f) Personal data, state, commercial or professional secret; g) Advertising, TVshopping or sponsorship; h) Freedom of speech and expression of military serviceman, an administrative agency and its official, member or employee; i) Freedom of speech and expression of a detained person or a person with restricted liberty; j) Freedom of speech by a person without or limited legal capacity.  
As for the other part of the question, legislation of Georgia does not differentiate between commercial speech and non-commercial speech as it can be traced in the United States and Europe legislations. Herewith, the legislation of Georgia sets specific regulations that distinguish between advertising and other contents. 
“Law of Georgian on Advertising” differentiates between commercial, social and pre-election advertisement. Article 12 of the law defines “social advertising” as the advertising aimed at supporting public goods and achieving charitable objective, which is neither commercial nor election advertising and does not promote a legal entity of public law or a government organization as well as the service rendered by them. Furthermore, provision sets other necessary requirements for such content of advertising. More specifically, it provides that the social advertising shall not designate commercial organizations and individual entrepreneurs, any brand (model, type) of their product, also any particular brand (model, type) of the product which is the output of supporting entrepreneurial activity of non-profit organizations. As per the law the unpaid activity of natural and legal persons for the production and distribution of social advertising, also the transfer of own assets, including money, to other natural and legal persons for the same purpose is regarded as charitable activity that is eligible for concessions under the law of Georgia. 
Under ‘broadcast advertising’ “Law of Georgia on Advertising” implies commercial, social or election advertising distributed (broadcast) by a broadcaster, except statements made by a broadcaster concerning its own or independent programme, which is the information, promoted through any means and in whatever form, about a natural and legal person, goods, services, activity, idea and undertaking that targets an unlimited circle of people and is designated to generate and perpetuate interest towards natural and legal person, product, idea and undertaking as well as promotes sale of the product, service, activity, idea and undertaking (Art.3). 

Broadcasting advertising and sponsorship issues are regulated by the Law of Georgia on Broadcasting which sets specific regulations for the commercial and pre-election advertising. According Article 2 of the law, “commercial advertising” implies an advertising that promotes an entrepreneur or enterprise, goods, rights, obligations, services or work, the implementation of an idea or initiative in exchange of remuneration or any other economic profit. As for the “pre-election advertising”, it is a content of an advertising aimed at supporting election of the President of Georgia, the Parliament of Georgia and local self-governmental representative authority – the board, the governor and the mayor. 
“Law of Georgia on Advertising” provides different content from advertising, such as “sponsorship”. As per the law sponsorship is a contribution of a natural or legal person to the activity of another natural or legal person (in the form of money, assets, outcome of intellectual activity, rendering services, performing the work) on conditions that the product manufactured by the sponsor will be promoted. A sponsor’s contribution under the law is regarded as the cost of advertising whilst a sponsor and the one who has been sponsored as advertiser and advertising distributor, respectively. The sponsor has no right to interfere in the activity of the producer and distributor of advertising. Herewith, Sponsorship is not allowed for person whose product or activity is prohibited to be advertised under the “Law of Georgia on Advertising”. 
4. Please provide a brief summary of any important decisions relating to advertising/ marketing/ sponsorship and human rights adopted by judicial authority in your country over the last ten years.
Public Defender’s Office does not possess such information. This information shall be obtained from the Supreme Court of Georgia. 
5.  Which authority (government or self-regulatory body) monitors the advertising sector? Are specific mechanisms in place to receive complaints from citizens on advertising methods and content? 
A local self government (government) bodies are in charge of controlling the implementation of the Georgian advertising legislation.  “Law of Georgia on Advertising” sets specific powers of local self government (government) bodies in the sphere of advertising. According Article 17 of the law, local self government (government) body within the scope of its competence:

a.a) carries out the state control on advertising in mass media; 
a.b) takes a decision on partial or full suspension of improper advertising and carrying out counter advertising; 
a.c) has the right to impose an administrative sanction for the violation of the Georgian legislation on advertising; 
a.d is authorized to appeal to relevant bodies to file a criminal case.
b) goes to court with the same request in case an economic agent fails to fulfill the decision on the breach of the Georgian legislation on advertising. 
Local self government (government) bodies have no control over the sphere of broadcast advertising. According Article 18 of the law the sole institution responsible for controlling the timing, placement and means of broadcast advertising as well as the compliance of broadcast advertisement disruptor with the restrictions in broadcast advertising specified in the Laws of Georgia on Broadcasting and On Advertising and other legislative acts, is the Georgian National Communications Commission which within the scope of its competence: 
a) takes a decision on partial or full suspension of improper advertising and carrying out of counter advertising; 
b) is authorized to impose on violators of Laws of Georgia On Broadcasting and On Advertising and other legislative acts the sanctions defined in the Law of Georgia on Broadcasting;
c) is authorized to appeal to relevant bodies to file a criminal case. 
As for the other part of the question there are no specific mechanisms in place to receive complaints from citizens on advertising methods and contents. According Article 21 (3) of the Law on Advertising, person whose rights and interests are infringed as a result of improper advertising, are entitled to apply to the count in accordance with the established rule for compensation of damages caused to health and property, name, dignity and business reputation and demand the retraction of improper advertising. 

6. Has your country adopted legislation on certain advertising or marketing practice such as neuromarketing or behavioural targeting? What challenges have been encountered in doing so?  
Public Defender’s Office does not possess such information. 
7. Is the use of private data for commercial purposes regulated in your country? If so, please describe briefly such regulation. 
Setting the general requirements for advertising under article 4 the “Law of Georgia on Advertising” prohibits use of the image or name of natural person without his/her consent in advertising.  Moreover, regulating indoor advertising law provide additional protection of personal data. Specifically, Article 5 of the law states the following: 
· In toll-free information telephone service, advertising shall be provided to a subscriber only after he/she has received information sought. 

· In telephone, computer and other paid information service, advertising shall be provided to a subscriber only upon his/her consent. The cost of such advertising shall not be included in the cost of information sought by a subscriber. 

· Advertising shall not be distributed via telex or fax without a prior consent from a customer.
This form of advertising is linked to direct marketing which implies offering product, service, employment or temporary employment by means of mail, telephone call, e-mail or other means of telecommunication. 

8. Does your country have regulations on marketing research standards? How is this sector regulated in particular for marketing research involving human beings?

“Law of Georgia on Personal Data Protection”, which came into force in May 2012, regulates processing of data for the purposes of direct marketing.  More specifically, Article 8 of the law provides the following:
“1. The data, received from publicly accessible sources, can be processed for the purposes of direct marketing. 

2. Regardless of the purpose of the collecting of data, the following data can be processed for the purposes of direct marketing: name (names), address, telephone number, e-mail address, fax number. 

3. On the basis of the consent of a data subject, issued in accordance with the rules established by this Law, any data can be processed for the purposes of direct marketing. 

4. A data subject shall have the right to request in writing the termination of using the data regarding him/her for the purposes of direct marketing, to a data processor at any time. 

5. A data processor shall be obliged to terminate the processing of data for the purposes of direct marketing within no later than 10 working days upon the receipt of a request of a data subject. 

6. While the processing of data for the purposes of direct marketing, a data processor shall be obliged to notify a data subject on the right envisaged by Paragraph 4 of this Article”. 
“Law of Georgia on Personal Data Protection” establishes a new authority aimed at monitoring and enforcing of this law - the Personal Data Protection Inspector’s office. As per the law the main responsibilities of a Personal Data Protection Inspector includes: 
· Providing consultations to the public and the private sector about how to ensure adequate protection of personal data;
· Reviewing data-related complaints and appeals;

· Inspecting public and private entities to ensure the lawfulness of the processing of data; 
· Raising public awareness on the protection of personal data.
9. Please describe rules regulating outdoor advertising including the use of billboards or screens in your country. Have enforcement mechanisms been established in this respect? Please indicate whether other forms of communication, such as public interest messages and artistic creation, can also be displayed outdoors, including on billboards and screens, and how this are regulated. 
Outdoor advertising is regulated under the “Law of Georgia on Advertising”. According Article 6 of the law, advertising in Georgian cities, villages and other administrative-territorial units can be distributed by poster, stands, light-boxes and other technical means for fixed territorial placement (outdoor advertising). Furthermore, Article provides specific rules for the outdoor advertising. As per the law outdoor advertising shall not look like road sings and pointers; it shall not impair the visibility of these sings, pointers and road, and jeopardize the traffic and pedestrians. The advertisements on buildings and constructions shall not impair their architectural appearance and shall be securely fixed. Herewith, the outdoor advertising, in whatever form, shall not distort the monuments of history and architecture of national and worldwide cultural heritage. 
The appropriate self-government representative body is responsible for the permission on the placement and distribution of outdoor advertising within the land or other property under state or local self-government ownership.  Permission is granted according the rules set in the “Law of Georgia on the Licenses and Permits”. A number of the permit issued on the distribution of advertising by a local self-government and government body shall be displayed on the outdoor advertisement. Herewith, the local self-government and government bodies shall have the plan of the distribution of the outdoor advertising (considering the size, shape and appropriateness of advertising) which shall be agreed beforehand with appropriate authorities set in the law. 
As for the placement of outdoor advertising within the land or other property of the natural or legal person or other entity established under Georgian legislation - it does not need to obtain specific permit for the outdoor advertising set under the law. Moreover, the amount and the rule of payment of the fee for such advertising shall be specified in an agreement concluded with the owner. 
In the legislation of Georgia there are no specific regulations forbidding or allowing the displacement of public interest messages and artistic creation outdoors, including billboards and screens. 
10. Does national legislation regulate advertising, sponsoring and commercial practices in public and private schools (including on school buses and within the school’s immediate surroundings)? Do companies engaging in sponsorship of schools enjoy a tax deduction? 
Under Article 8 the “Law of Georgia on Advertising” prohibits advertising of alcoholic beverages and tobacco products to be placed at children, educational and medical institutions. The law does not contain any additional regulations regarding advertising, sponsoring and commercial practices in public and private schools. Moreover, such regulations cannot be traced in the “Law of Georgia on General Education” (2005) which regulates terms of implementation of the Secondary Education activity in Georgia, general education management and funding principles and the rules, sets status for all Secondary Institutions, their establishment, operation, reorganisation, liquidation, authorisation and accreditation as well as the conditions and rules of conduct for teachers of the secondary institutions.     
11. Does national legislation regulate advertising in Universities as well as cooperation between research institutes / universities and business, in particular regarding research sponsorship? 
“Law of Georgia on Advertising” does not contain specific regulations regarding the advertising in Universities.  Herewith, the “Law of Georgia on Higher Education” (2004) does not regulate issues related to advertising in Universities as well as cooperation between research institutes / universities and business, in particular regarding research sponsorship. The law regulates the process of conduct of educational and scientific-research activities of higher education institutions in Georgia, the principles and procedure of management and funding of higher education, establishes the rules and procedure of foundation, performance, reorganisation and liquidation of a higher education institution, as well as principles of authorisation and accreditation.   
12. Is there specific measures such as inter alia, tax incentives to encourage private sponsorship of artistic creation? Please provide a brief description of these measures. Is the private sponsorship for cultural institutions receiving public funding regulated and if so please provide details. Do such regulations also apply to monuments and national heritage buildings?   
„Law of Georgia on Culture” (1997)  generally refers to sponsorship in the field of culture in its provisions. According Article 29 state supports natural and legal person’s sponsorship and charity activities in the field of culture by providing tax and other benefits established under the Georgian legislation.  As per the law in connection with the entry into force of the law it is necessary to create normative act on the sponsorship and charity activities in the field of culture (Art. 40). Such normative regulation has not been developed by this time. Herewith, the “Law of Georgia on Cultural Heritage” (2007) does not provide any regulations concerning the sponsorship issues in the field of culture. 
Public Defender’s Office does not possess any additional information contained in the question. Please, connect the Ministry of Culture and Monument Protection of Georgia which can provide you with more detailed information. 
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