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Introduction

This contribution focuses on the special situation of Indigenous Peoples. Understanding their holistic concept of culture is a prerequisite for understanding limitations to and of cultural rights in their present form, when applied to Indigenous Peoples. The same is true for meaningful analysis of potential clashes between cultural practices and human rights. Therefore, as a first step, this contribution begins with a definition of culture from an Indigenous point of view, before it examines the complexities in practical terms in more detail. 

1. The definition of culture

Cultural rights are subsumed under the International Covenant of Economic, Social and Cultural Rights. For Indigenous Peoples, however, such a subdivision is meaningless since economics and social issues would fall under the term “culture”. 

The underlying difficulties of defining and understanding culture in different ways have already been addressed by the World Commission on Culture and Development:

A great deal of confusion arises in both academic and political discourse when culture in the humanistic sense is not distinguished from “culture” in its anthropological senses, notably culture as the total and distinctive way of life of a people or society. From the latter point of view it is meaningless to talk of “the relation between culture and the economy”, since the economy is part of a people’s culture... (Our Creative Diversity, Report of the World Commission on Culture and Development. UNESCO Publishing, Paris 1996:15)

Accordingly, the UNESCO Universal Declaration on Cultural Diversity, Resolution 25 adopted by the General Conference at its 31st session, (2001), preamble gives the following definition of culture::
      …culture should be regarded as the set of distinctive spiritual, material, intellectual and emotional features of society or a social group, and that it encompasses, in addition to art and literature, lifestyles, ways of living together, value systems, traditions and beliefs …
Indigenous worldviews (or cosmovision) are very different from those of non-Indigenous peoples. Second, one must take into account that Indigenous societies and cultures are predominantly collective in nature. Both these elements have been described by Dalee Sambo Dorough as follows:

Indigenous concepts are not confined to human beings but include all living things, underscoring an essential, unique element of the relationship of indigenous peoples to nature and their natural world that has permeated indigenous identity and is at the core of their world views and perspectives. The collective rather than individualistic nature of indigenous societies is another important attribute that has surfaced repeatedly in all international and regional human rights standard setting discussions. The narrow view of rights attaching only to individuals is regarded as wholly insufficient for the distinct cultural context of indigenous peoples. The collective dimension of indigenous societies cannot therefore be underestimated in the development and implementation of human rights standards concerning indigenous peoples. [emphasis added]

From an Indigenous point of view, “culture” is holistic. Culture thus comprises all aspects of life such as social, economic, political and educational systems, language, relationship to ancestral territories, traditional knowledge (including historic, technical, agricultural, biological, medicinal and other knowledge, but also “cultural expressions” such as music, arts and architecture), philosophic and spiritual concepts, customary law, medicine and healing arts, material expressions and so forth.

This broad understanding of culture not only reflects a theoretical approach but is at the heart of Indigenous identity. It is a key to enable Indigenous Peoples to survive as Indigenous Peoples and transmit their culture to future generations. That raises problems in terms of defining cultural rights: for Indigenous Peoples, each and every human rights topic includes a cultural dimension.

It is no coincidence that major issues such as biological diversity or intellectual property rights all address Indigenous perspectives in special working groups (under the CBD and under WIPO) – all of them constantly dealing with the cultural dimension of the matter.

Even the World Summit on the Information Society included the special situation of Indigenous Peoples into its work and documents. 

Consequently, many human rights violations would - from an Indigenous point of view - also classify as violations of cultural rights and may imply a real danger for ethnocide or cultural genocide. The World Commission on Culture and Development noted on the problem of ethnocide against Indigenous Peoples:

Quite frequently, ... their disappearance as identifiable communities is not simply a regrettable by-product of development but results from a stated or implicit policy. This process has been called cultural genocide or ethnocide. ... Cultural genocide is the process whereby a culturally distinct people loses its identity as its lands and resource base is eroded, and as the use of its language and social and political institutions, as well as its traditions, art forms, religious practices and cultural values is restricted. This may be the result of systematic government policy; but even when due to the impersonal forces of economic development it is still ethnocidal in its effects. (Our Creative Diversity, Report of the World Commission on Culture and Development. UNESCO Publishing, Paris 1996:69-70)

One of the problems involved is the lack of recognition of the collective dimensions of cultural rights. For Indigenous Peoples, collective rights are at the core of their cultures and identities. Even rights of future generations play a major role in Indigenous customary laws, ethics, philosophies and practical application of traditional knowledge in daily life. The emphasis on collective rights does not immediately imply a denial of individual freedoms. For Indigenous Peoples, the balance between individual and collective freedom, their complementarity and their mutual contributions to each other are essential considerations of cultural rights.

Again, the World Commission on Culture and Development in its executive summary report provides insight into the complexities of the issue:

Cultural freedeom, unlike individual freedom, is a collective freedom. It refers to the right of a group of people to follow a way of life of its choice. Cultural freedom guarantees freedom as a whole. It protects not only the group but also the rights of every individual within it. Cultural freedom, by protecting alternative ways of living, encourages experimentation, diversity, imagination and creativity. Cultural freedom leaves us free to meet one of the most basic needs, the need to define our own basic needs. (Our Creative Diversity, Report of the World Commission on Culture and Development. UNESCO Publishing, Paris 1996:16)

Thus, the basic question is: how can the collective dimension of cultural rights be framed to become acceptable to the international community? How can individual rights and cultural rights nurture each other instead of excluding each other? How can they be balanced in a way that a totalitarian abuse of collective rights against individual freedom is overruled?

The UN Declaration on the rights of Indigenous Peoples is the most comprehensive and universal international human rights instrument explicitly addressing the rights of Indigenous peoples. It affirms a wide range of political, economic, social, cultural, spiritual and environmental rights. While individual rights are positively affirmed and protected in various ways, the rights in this instrument are predominantly collective in nature. A core collective human right that is affirmed in the UN Declaration is the right of Indigenous peoples to self-determination – reflecting the same right that is in the two international human rights Covenants.  This right includes both substantive and procedural aspects that include participation and consent.

To explore the complexities of cultural rights in practical terms in more depth and concrete situations, the following parts will present some examples.
2. Limitation to cultural rights

With few exceptions (e.g. right not to be subjected to torture or genocide), human rights are generally relative in nature.  They are not absolute.  This fact alone suggests that human rights may be subject to some limitation. As indicated in the UN Declaration (22nd preambular para.), “indigenous peoples possess collective rights which are indispensable for their existence, well-being and integral development as peoples”.  In the case of lands, territories and resources, the title or rights are held collectively.  Individual rights flow from these collective rights.

In cases where disputes arise, it is a normal process that rights of different holders may need to be balanced – in accordance with the facts and law in each particular case. 

For example, Indigenous Peoples or nations have the right to control, manage or administer sacred sites as part of the right of self-government.  Therefore, there can be reasonable limits on the rights of Indigenous individuals to enjoy, exercise or practise their spirituality, so as to preserve such sites for the benefit of present and future generations.

Similarly, a process of balancing may take place in many other contexts, such as those involving two individuals; or two peoples; or an Indigenous people and one or more non-Indigenous individuals.

The UN Declaration contemplates diverse situations that may arise now or in the future. Article 46(2) provides: “In the exercise of the rights enunciated in the present Declaration, human rights and fundamental freedoms of all shall be respected.”  

Article 46(2) adds:

The exercise of the rights set forth in this Declaration shall be subject only to such limitations as are determined by law and in accordance with international human rights obligations. Any such limitations shall be non-discriminatory and strictly necessary solely for the purpose of securing due recognition and respect for the rights and freedoms of others and for meeting the just and most compelling requirements of a democratic society.

Cultural rights applied to the concept of “cultural expressions” might serve as a concrete example to further examine the issue. Can you imagine that for Indigenous Peoples “cultural expressions” may be deeply linked to “religious freedom”, “land rights”, “protection of traditional knowledge”, “economic rights” and even issues of the Information Society? And that all of these aspects can be subsumed under cultural rights?

In fact, music, art, dances, designs, architecture, oral history and other forms of “cultural expressions” are part of the traditional knowledge of Indigenous Peoples and very often contain “information” of the respective society and “intellectual property” of holders of this traditional knowledge. Holding rights in turn means a responsibility to guard the knowledge and its expression in a culturally appropriate way that is provided for by Indigenous customary law. Responsible guardianship also ensures their continued availability for future generations – and consequently affects the future survival of the Indigenous culture in its collective dimension.

A statement by the Tulalip Tribes from Washington State in the US made to the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, may provide a deeper understanding of the issues at stake:

There is no public domain in traditional knowledge. […]Certainly, some knowledge is held in secret. Other knowledge is shared openly. Open sharing, however, does not automatically confer a right to use the knowledge. Many songs or stories, for example, are held by individuals or families. These songs and stories are performed in public, and may be known by all members of a community. However, the right to sing these songs or tell these stories falls only to the individuals or families who are caretakers of the Creator’s gifts.

Even knowledge shared and used widely does not fall into the public domain. When knowledge is shared, it is shared among those who are trusted to know their roles and responsibilities in using the knowledge.

In this case, a violation of  “intellectual property rights” to cultural expressions in fact equates a violation of cultural rights and a denial of the integrity of spiritual beliefs. Obviously, the concepts of “information” and “intellectual poperty rights” deeply differ from concepts of the non-Indigenous world. Some of these conflicts have even found their way to court. A well-known example is the court proceedings initiated by Aboriginal artists in Australia for infringement of their copyright.
 All cases evolved around unauthorized reproduction of their artworks or parts of them. In the course of the trials, however, it became evident that the meaning of “unauthorized reproduction” is fundamentally different in Western, respectively Australian, copyright law and in customary Aboriginal law. This difference in concept of art, copyright, public domain and unauthorized reproduction developed, in fact, into a central theme of the proceedings.

In their affidavits the Aboriginal artists and other Aboriginal witnesses gave a wealth of evidence on their perspective. Their artworks were not art in the Western sense. In the case of the paintings, for instance, the designs contain traditional knowledge related to the creation stories, also called “dreamings”. In fact, each design is part of the traditional knowledge guarded by a certain clan. Rights in access to knowledge and to its dissemination – such as creating artworks and their public display - are regulated by an intricate system that is at the heart of Aboriginal identity. Furthermore, rights to land and rights to artworks are inextricably linked to each other. Artworks in general and designs in particular record and express the creation stories associated with certain clan lands. The designs relate to specific sites of the ancestral territory. Senior clan members, the so-called ‘traditional owners’, are guardians of the knowledge. Ensuring the appropriate reproduction of the artworks constitutes a cultural obligation they have to fulfill in order to maintain the rights in the knowledge and the land. 

In one of the court cases, the judge summarized the Aboriginal concepts on art, copyright and public domain:

‘The right to create paintings and other artworks depicting creation and dreaming stories, and to use pre-existing designs and well recognised dreaming stories, and to use pre-existing and well recognised totems of the clan, resides in the traditional owners (or custodians) of the stories or images. Usually that right will not be with only one person, but with a group of people who together have the authority to determine whether the story and images may be used in an artwork, by whom the artwork may be created, to whom it may be published, and the terms, if any, on which the artwork may be reproduced.’ (in Milpurrurru, see fn 4, para.12).

Additional responsibilities are usually distributed across Aboriginal society with the system of the so-called ‘managers’. ‘Managers’ supervise senior members of other clans to whom they are related, for instance, through their mothers or wifes. Their role is to ensure that traditional owners properly fulfill their cultural obligations as guardians of land and its associated knowledge. Individual artists need permission from both for producing an artwork for public display.

Here we have a clear example of the collective dimension of Indigenous cultural rights and its possible relation to individual cultural rights. The collective dimension of Indigenous cultural rights can also be interwoven with complementary gender specific aspects, for instance regarding the management of ancestral territories and related natural resources.
 Generally, the intricate relationship between Indigenous Peoples’ cultures and ancestral territories can hardly be captured by the concept of individual cultural rights. More than 25 years ago, José R. Martínez Cobo, the first ever appointed Special Rapporteur on Indigenous Peoples within the UN-System, explained this special relationship to the international community:

“It is essential to understand the deeply spiritual relationship between indigenous peoples and their lands as basic to their existence as such and to all their beliefs, customs, traditions and culture. ... It is also essential to increase understanding of the profound sense of deprivation experienced by indigenous populations when the land ... is taken away from them. ... For such peoples, the land is not merely a possession and a means of production.”

Erica-Irene Daes, UN-Special Rapporteur on “Indigenous peoples and their relationship to land”, concluded in 1997 that “the inter-generational aspect of such a relationship is also crucial to indigenous peoples identity, survival and cultural viability“.

This relationship extends to natural resources, biological material and even genetic information originating from ancestral territories. All of them are an integral part of traditional knowledge and their utilization is governed by specific ethical guidelines and cultural protocols provided for by customary law. Thus, bioprospecting may severely infringe Indigenous Peoples’ cultural rights. The “Western” notion of ‘wilderness’ may contribute to these violations. Often, Indigenous cultivars, medicinal plants and their genetic information are classified as ‘wild’ and thus, from a non-Indigenous point of view, become part of the public domain. The label ‘wild’ or ‘natural’ may also be attached to entire ecosystems and its biodiversity, although they might have been managed by Indigenous Peoples for millenia in terms of nuturing biodiversity and developing cultivars. In such areas, from an Indigenous point of view, a distinction between ‘domesticated cultivars’ and ‘wild species’ can even be meaningless.
 Nevertheless, a culturally appropriate guardianship has become impossible. In other words: in the case of Indigenous Peoples, the violation of cultural rights has to be conceptualized beyond anthropocentric limits.

Disregard or neglect of cultural obligations related to ancestral territories and their ecosystems – enforced by external factors or caused by personal reasons – affects the integrity of Indigenous cultures. In the long run, it contributes to cultural disintegration, to culture loss (including language) and may ultimately even become ethnocidal in its effects. Clearly, that would not only affect Indigenous Peoples as collectives, but also the right of each and every individual member to take part in cultural life.

Infringements on cultural rights of Indigenous Peoples may arise from all aspects of life – from environmental degradation to restrictions to Indigenous economies, affects of mass tourism, development projects, discrimination of the use of the Indigenous language and so forth. Simply screening the themes of the sessions of the Working Group on Indigenous Populations would give an extensive overview on the relevant issues. In fact, a growing awareness on the special situation of Indigenous Peoples has led to developing and adopting the UN Declaration on the Rights of Indigenous Peoples that is based on recognition of the holistic concept of Indigenous cultures and the collective dimension of their rights.

3. Cultural practices contrary to human rights

The right to practice one’s culture is a human right. Human rights are not absolute. A question that may arise is whether a particular cultural practice, when exercised in certain ways, is violating an individual’s human rights. However, each particular situation needs to be based on the relevant facts and law, including Indigenous law.  Furthermore, it is essential that all parties concerned are involved in seeking solutions. 

While – from an Indigenous perspective - the concept of universal cultural rights needs to be applicable to Indigenous cultures, the non-Indigenous world sometimes raises concerns about the congruence of certain Indigenous cultural practices with universal human rights standards.

A number one concern in this context is genital mutilation. Circumcision is performed with girls and with boys. It is a widespread cultural practice that is not restricted to Indigenous Peoples. It is, for instance, also carried out as an integral part of some world religions.

However, most concern has been voiced regarding female circumcision practices, inter alia among Indigenous Peoples in Africa.

Female genital mutilation is by no means a uniform undertaking. It can range from a small incision across the skin to various degrees of genital surgery to the full removal of the clitoris. Depending on the type of circumcision, different kinds of health problems may result from the process – during or after the operation. Health problems may be directly related to the professional skills of the surgery practitioner. These difficulties are not restricted to women: male circumcision can have similar effects. Both sexes can even die from the procedure.

Genital mutilation thus comprises a whole range of variations and it is important to exactly identify the type of circumcision and its possible effects when relating it to potential human rights violations.

Furthermore, it is indispensible to look at the cultural context of this practice and possible reasons for health problems not directly related to genital mutilation as such.

Among Indigenous Peoples, circumcision is often linked with an important phase of traditional education – that is the transmission of the Indigenous culture from generation to generation. Circumcision usually is accompanied with a time of seclusion of an age group of boys or respectively of girls. This special phase in life is also seen as a transition period from youth to adult and hence the young people receive a comprehensive schooling in traditional knowledge during this time. In fact, they are prepared to become full bearers of their cultures including accompanying ethical and moral responsibilities provided for by customary law. 

Kenyan researcher Njoki Nathani Wane conducted interviews about circumcision among Embu women in their fifties.
 The women told her that each group of initiates received a special name that depicted the current situation in the community. In this way, important events of the community’s history were recorded and passed to the next generation. The women reported that information transmission was interrupted and a gap created since circumcision became illegal in Kenya. The women also pointed out that the loss of the cultural context and related cultural knowledge has led to an overestimation of the physical procedure as the one and only element of the practise. 

Comments of the women highlighted the following points
:

“It was not so much the operation, but the significance of it … during the healing we learnt how to care for a family, about sex. … For instance we were told … if we had sex, we had to tie a knot on a string from the first day until the day we had our monthly period … The knots represented the days … If the knots became too many, then you knew you were pregnant … This was a learning period for us.”

“These days I see girls piercing their own ears with the help of their older sisters or cousins … I see mothers making secret arrangements to have their daughters circumcised … They forget it is not just the cutting of the flesh, it’s the significance … These days children are born and given names, there are no naming or dedication ceremonies … Is it any wonder then that your generation has lost its sense of direction?”

“All those who got circumcised with me experienced pain together, we shed blood and became women on the same day on the same spot … we learnt together … and as a result not matter what happens, have always stood by each other … We cry together … We have always celebrated together the birth of our children, their circumcision and their marriage … The whole experience gave us a lifetime bonding.”

According to the Embu women, the circumcision period not only created bonds between the individuals of an age group sharing the experience, but also within the community as such. Last but not least it was a crucial time for inter-generational transmission of traditional knowledge and thus the culture as such.

However, since the practise has been outlawed, not only the cultural context of circumcision has been lost. In fact, passing on of Embu culture to future generations has been affected and traditional knowledge eroded. Furthermore, outlawing the practise may have affected the proper training of surgery professionals. Resulting lack of medical skills may contribute to health effects that can occur with the procedure. Moreover, the obligation for secrecy may turn it difficult for family members to obtain effective medicinal treatment for health problems that may occur in the aftermath of the operation. Finally, the secrecy of the arrangements may support individual circumcision as a merely physical event instead of being a community event of a learning period for an entire age group.

The above described diversity of circumcision practises, local situations and the analysis of related cultural aspects and possible consequences of culture loss when outlawing the practise alltogether, call for a highly differentiated investigation for potential clashes with universal human rights standards. In fact, the illegality of circumcision practises may even contribute to developments that may cause severe suffering for individuals. 

How could this situation possibly be addressed? Again, the question is not a matter of mutual exclusion of cultural rights and individual human rights, but initiation of dialogue on the issue with all its complexities. The aim is to promote mutual support of both dimensions of universal human rights. Meaningful participation of Indigenous Peoples in this process is a key to success.

Generally, the exercise of any cultural or other human right should not be the cause of physical, mental or emotional harm to any Indigenous or non-Indigenous individuals – or undermine their dignity.  Should such harm arise, alternative approaches should be found that are satisfactory among those concerned. As affirmed in article 43 of the UN Declaration on the Rights of Indigenous Peoples, the rights recognized therein are intended to promote “well-being”.  The rights in the Declaration “constitute the minimum standards for the survival, dignity and well-being of the indigenous peoples of the world”. Harming Indigenous peoples or individuals, if such occurs, is not consistent with the spirit and letter of the UN Declaration.
4. Tensions around who defines culture and rights

Obviously there are tensions around who defines culture and rights. In this case the players are states and Indigenous Peoples or dominant societies and Indigenous Peoples. However, in the context of developing the United Nations Declaration on the Rights of Indigenous Peoples, the United Nations System has provided a unique mechanism of participation of both – Indigenous Peoples and states – that fostered dialogue among both parties. Last but not least it assisted in building a basic understanding of Indigenous perspectives and situations within the international community.

This mechanism can serve as a blueprint for dialogue on controversial or difficult issues, including the scope and definition of “cultural rights” or potential clashes between cultural practices and international human rights standards. Such a procedure would certainly enable a better understanding of the issues involved. Consequently, it could promote sustainable solutions and at the same time support Indigenous Peoples in their struggle to maintain their cultures and their continued existence in a culturally diverse world. 

Cultural rights form a link between individual and collective rights. So far, existing international human rights instruments focus on the individual right to participate in a collective culture. However, the application of cultural rights can provide for a dynamic interaction between individual and collective rights, when seen in conjunction with existing human rights provisions, addressing the relationship between the individual and the community. Various articles of the Universal Declaration of Human Rights offer a perspective for a mutual supportive approach to the individual and collective dimensions of cultural rights. While article 27 stipulates the individual right to free participation in the cultural life of the community, article 29 addresses the relationship between the individual and the collective as well as the importance of the collective to the individual by recognizing that “everyone has duties to the community in which alone the free and full development of his personality is possible”. It is obvious that individual rights and personal development can only flourish whithin a protective collective environment. Thus, cultural rights need to cover a twofold task:

1. ensuring  the continued existence of a cultural life in which an individual has the right to participate in

2. ensuring the cultural rights of a collective to provide the individual with an environment in which free and full personal development is possible. 

It is worth noting that the UN Declaration on the Rights of Indigenous Peoples provides for collaborative and respectful approaches, involving both States and Indigenous peoples, for a wide range of situations that may arise.  

This cooperative spirit is underlined in the 18th preambular paragraph of the Declaration:

Convinced that the recognition of the rights of indigenous peoples in this Declaration will enhance harmonious and cooperative relations between the State and indigenous peoples, based on principles of justice, democracy, respect for human rights, non-discrimination and good faith ...
Article 38 generally requires State/Indigenous “consultation and cooperation” to achieve the ends of the Declaration:

States in consultation and cooperation with indigenous peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this Declaration.

In conclusion, I have sought to illustrate the many complex and interrelated factors and elements relating to Indigenous Peoples’ human rights. In my respectful view, the UN Declaration on the Rights of Indigenous Peoples goes a long way to safeguard and promote our cultural and other human rights – in a manner that ensures fairness and justice for all.
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