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This short paper addresses the question: how can policies integrate cultural rights bearing in mind the diversity of cultural identities? The analysis is structured in three parts. First, the scope of policies and practices that should be expected to integrate cultural rights is defined. Second, we discuss the general equality principles that should govern these policies and practices. Finally, we look at the most important policy areas and try to identify issues within them which present the greatest challenges.
I. Scope of policy regulation

Human rights can be claimed in all areas, or spheres of life regulated by law.
 Cultural rights are an integral aspect of universal human rights
 and therefore the scope of application of cultural rights is the same as the scope of application of human rights. 
Hence, in principle, policies that might be expected to integrate cultural rights may be from a variety of policy areas, such as governance, administration of justice, law enforcement, administrative services, political process, economic development, employment, education, health, housing, media, provision of goods and services, and any other areas of economic, social, cultural, civil and political life regulated by law. Policy makers in these areas can include both state and non-state actors at the national and local levels. The state as the principal duty-bearer has the obligation to respect, protect and fulfil cultural rights. The protecting aspect of the state obligation includes the duty of the state to ensure that non-state actors respect cultural rights, and to provide remedy in cases of violation of these rights. In this sense, policies introduced by non-state actors are also relevant when examining how policies integrate cultural rights. 
It is clear from the above that when looking at a state from the prism of its fulfilment of cultural rights, a comprehensive review of relevant policies in order to assess how they integrate cultural rights is a daunting task. Nonetheless, the mandate of the Independent Expert on Cultural Rights cannot be limited in respect of the scope of policies to come under review, as no policy area can be legitimately left out, or be declared fully irrelevant to cultural rights. But in practice, each state will have policy issues related to cultural rights clustered in some areas of life while other areas will be less relevant. 
The broad scope of the policies which should integrate cultural rights is consistent with the understanding, shared by the Committee on Economic, Social and Cultural Rights, of culture as a “broad, inclusive concept encompassing all manifestations of human existence. The expression “cultural life” is an explicit reference to culture as a living process, historical, dynamic and evolving, with a past, a present and a future.”

Furthermore, the following interpretation by the Committee on Economic, Social and Cultural Rights provides guidance in looking at relevant policies and assessing them from the point of view of respecting and fulfilling cultural rights:


“12. The concept of culture must be seen not as a series of isolated manifestations or hermetic compartments, but as an interactive process whereby individuals and communities, while preserving their specificities and 
purposes, give expression to the culture of humanity. This concept takes account of the individuality and otherness of culture as the creation and product of society.

13. The Committee considers that culture, for the purpose of implementing 
article 15 (1) (a), encompasses, inter alia, ways of life, language, oral and written literature, music and song, non-verbal communication, religion or belief systems, rites and ceremonies, sport and games, methods of production or technology, natural and man-made environments, food, clothing and shelter and the arts, customs and traditions through which individuals, groups 
of individuals and communities express their humanity and the meaning they give to their existence, and build their world view representing their encounter with the external forces affecting their lives. Culture shapes and mirrors the values of well-being and the economic, social and political life of individuals, groups of individuals and communities.”

Taken together, the elements of “culture” can be mapped onto the whole landscape of the areas of life, including economic, social, cultural (in a narrower sense), political and civil life. Policies regulating relations and processes within these areas may contain more or less express components that affect the enjoyment of cultural rights. 

It should also be noted that, as pointed out by the Committee on Economic, Social and Cultural Rights, the states’ obligation regarding the right to take part in cultural life includes both abstention (i.e., non-interference with the exercise of cultural practices and with access to cultural goods and services) and positive action (ensuring preconditions for participation, facilitation and promotion of cultural life, and access to and preservation of cultural goods)
. This means that policies regulating different areas should reflect this dual obligation, balancing the negative and positive aspects of cultural rights as well as the rights of right-holders with different racial, ethnic, religious, language, and other characteristics.

II. The Equality Principles Necessary to Orient Policies Integrating Cultural Rights

In this section, we ask what should be the principles underlying policy in all areas regulated by law, so that cultural rights are properly integrated in these policies. It is argued that policies should be based a set of general principles, including principles of equality and diversity. 
In delivering policies, states and non-state actors are guided by the task to provide appropriate, effective and efficient policies on the issues covered by the policy in question. In integrating cultural rights in varied policies, policy-makers are working within the constraints of finite economies while at the same time ensuring and fulfilling all human rights. Among the challenges of policy-making integrating cultural rights are issues of economic costs, including human and financial resources and infrastructure. But challenges of a political nature are also pronounced in this area: policy-makers must take into account the competing ideas in their society regarding the place of cultural identity in schools and universities, work environments, healthcare establishments, urban and rural development projects, courtrooms and graveyards, political processes, etc.

Some of the elements of the right to take part in cultural life, as defined by the Committee on Economic, Social and Cultural Rights, are defined in terms of (i) availability; (ii) accessibility; (iii) acceptability; (iv) adaptability; and (v) appropriateness.
 The same elements however can be seen also as guiding principles of (a) cultural policies in a narrow sense, i.e. policies the subject of which is culture as such, and (b) any policies in other areas apart from narrowly-construed “culture”, integrating cultural rights. 

Availability as a policy principle means ensuring the presence of cultural goods and services, such as libraries, museums, theatres, arts, shared public spaces, intangible goods such as language, customs, beliefs, etc., as cultural rights can’t be realised if laws and policies do not ensure the availability of all these and a number of similar goods and services. Accessibility consists in providing equal opportunities to all persons and communities to enjoy culture fully. The principle of acceptability requires that policies integrating cultural rights should be formulated and implemented in such a way as to be acceptable to the individuals and communities affected by the policy. For example, economic development policies that would affect traditional ways of agriculture or animal breeding, when the latter are essential to cultural identities, should be only adopted if they are acceptable to the people concerned. Adaptability refers to the need for policies to be flexible in order to reflect cultural diversity and ensure respect to cultural identities. For example, policies regulating work hours should accommodate the needs of different cultural, including religious communities to observe traditional holidays. Finally, the principle of cultural appropriateness stresses the need to introduce policies that are appropriate from the point of view of the values contained in the culture of the target groups. For example, hospital dress should be such as to allow female patients and medical practitioners of certain communities to wear clothes that comply with cultural dress codes.       
A society in which cultural diversity flourishes in harmony with the enjoyment of cultural rights is a society respecting equality and aiming at substantive equality of rights. Cultural diversity on its own, without equal enjoyment of cultural rights is not enough to guarantee a cohesive, stable community. A society may be culturally diverse but ridden with conflict, tensions and unfair distribution of public goods. For cultural diversity to be a positive public good, equality is the key. The principles related to equality should therefore guide policies implementing cultural rights, as equality-based policies would ensure that no cultural community would be unfairly disadvantaged, and that cultural diversity would be a proportional expression of the ethnic, religious, linguistic and other constellations in society. 

While sets of general principles govern policy in different areas such as employment, public administration, sports and recreation, or media, and some are specific to those areas, the principles of equality and diversity are cross-cutting and should apply across all different areas of policy integrating cultural rights. 
States who are parties to the major international human rights treaties have the obligation to give effect to the rights of non-discrimination and equality enshrined in these treaties.
 While comprehensive anti-discrimination legislation and its effective enforcement are necessary to promote equal​ity and eliminate discrimination, the majority of states still lack effec​tive and detailed legislation to promote equality and combat discrimination. This status quo, although slowly changing in the direction of stronger equality legislation on a global scale, represents a particular difficulty for Special Procedures, as the mandate holders, including in particular the Independent Expert on Cultural Rights, have to assess states’ policies and practices de lege ferenda, and in the light of norms that sometimes have not been internalised in domestic law.  
In international human rights, the understanding of equality and non-discrimination has undergone a significant evolution, from a notion of a formal and negative right to non-discrimination, understood primarily as equality before the law, equal protection of the law and equal treatment, to a concept of a substantive and proactive right to equality central to all human rights. In certain national and regional legal systems, equality leg​islation has evolved rapidly in the last two decades. It contains legal concepts, definitions, approaches and jurisprudence, some of which have taken the protection against discrimination and the realisation of the right to equality to a higher level. 
In 2008, a group of experts whose work was facilitated by The Equal Rights Trust
 adopted a Declaration of Principles on Equality
, which, as acknowledged by experts and judiciaries, represents the current international understanding of the principles on equality.
 Being a synthesis of modern approaches on equality of rights in international human rights law, this document can be used to orient policies so as to ensure both the enjoyment of cultural rights and cultural diversity. 
To integrate cultural rights in an adequate way, policies should:

(1) Respect, protect and fulfil the right to equality
According to the Declaration of Principles on Equality, which is invoked here because at present no agreed definition of the general right to equality exists in either binding or non-binding UN human rights instruments, 

“The right to equality is the right of all human beings to be equal in dignity, to be treated with respect and consideration and to participate on an equal basis with others in any area of eco​nomic, social, political, cultural or civil life. All human beings are equal before the law and have the right to equal protection and benefit of the law.”

A policy, in particular one made by the state, aimed at integrating cultural rights but disregarding the right to equality, may deepen existing disadvantage for already disadvantaged groups and individuals. For example, Roma are the most disadvantaged ethnic minority in many European states. If educational policies are designed to give effect to cultural rights, e.g. through ensuring proper language instruction, but are made without regard to the right to equality, the gap that exists between the Roma and non-Roma in their ability to use the national language will grow deeper and the capacity of Roma to participate in cultural as well as other areas of life on an equal basis will be violated. 
(2) Apply a modern understanding of the principle of equal treatment

According to the Declaration of Principles on Equality, which captures the spirit of the interpretation trends by UN Treaty bodies, 


“Equal treatment, as an aspect of equality, is not equivalent to identical treatment. To realise full and effective equality it is necessary to treat people differently according to their different circumstances, to assert their equal worth and to enhance their capabilities to participate in society as equals.”

To stay with the above example, identical treatment of Roma and non-Roma would result in ignoring the different circumstances of the Roma in respect of their fluency in the national language of their country of residence; with a view to instruction in the national language, Roma children may presently need different policies counteracting the long-standing effects of residential and educational segregation, as well as compensating for the fact that Roma children do not usually attend pre-school.   
(3) Pursue positive action  

International human rights law recognises the need to take appropriate action to enable people who are disadvantaged to realise their full po​tential, and contribute to their full participation in civil, political, economic, social and cultural life. According to the Declaration of Principles on Equality, 


“To be effective, the right to equality requires positive action. Positive action, which includes a range of legislative, adminis​trative and policy measures to overcome past disadvantage and to accelerate progress towards equality of particular groups, is a necessary element within the right to equality.”

In the above example, positive action in formulating policy would mean including measures to overcome past linguistic disadvantage of Romani children in relation to the national language and to accelerate progress towards equality of Roma in their ability to use the national language, which would in its turn contribute to realising their cultural rights.
 It is important to emphasise here that positive action is not construed as something additional, complementary, or building upon “equal treatment”, but as inherent from the start in policies realising the right to equality. 
(4) Give effect to the right to non-discrimination
Policies affecting the exercise of cultural rights as well as polices aimed at realizing cultural rights should be firmly based on the principle of non-discrimination which is central to human rights. Discrimination by its nature harms cultural ca​pabilities in unjust ways, creating cycles of disadvantage and denials of freedom which hinder the development of cultural identities. 

The observance of the principle of non-discrimination in relation to cultural rights is required by joint Articles 2(2) of the ICCPR and the ICESCR, and Article 26 ICCPR. Policies affecting or realizing cultural rights should therefore respect the rights to equality of all those affected by the policy. Three issues should be stressed here:
(a) the interrelatedness of the characteristics making up a cultural identity and the prohibited grounds of discrimination

Modern anti-discrimination law prohibits discrimination on a variety of grounds, and many national legal systems have included an assortment of open-ended or exhaustive lists of prohibited grounds, such as race, colour, ethnicity, descent, sex, pregnancy, maternity, civil, family or carer status, language, religion or belief, political or other opinion, birth, national or social origin, nationality, eco​nomic status, association with a national minority, sexual orien​tation, gender identity, age, disability, health status, genetic or other predisposition toward illness, etc. All these characteristics play a role in a person’s or a group’s identity, and insofar as cultural identity is an aspect of personal or group identity, some characteristics are of particular importance as constituents of cultural identities, notably race, ethnicity, descent, language, religion or belief, birth, national or social origin, nationality, and association with a national minority.
While the explicit grounds on which discrimination is prohibited differ across jurisdictions, the general criteria for recognising personal characteristics as prohibited grounds are best formulated in the South African Promotion of Equality and Prevention of Unfair Discrimination Act (2000), which provides that in addition to an explicit list of grounds, given in Section 1 (1) (xxii)(a), discrimination based on any other ground must be prohibited where such discrimination “(i) causes or perpetuates systemic disadvantage; (ii) undermines human dignity; or (iii) adversely affects the equal enjoyment of a person’s rights and freedoms in a serious manner that is comparable to discrimination on a ground in paragraph (a).”

(b) direct and indirect discrimination related to cultural rights
Among the most basic duties of policy- makers is to ensure that policies integrating cultural rights do not discriminate in any way against persons of a certain cultural identity; or against persons on any prohibited ground such as sex, sexual orientation, disability, etc. in respect of their cultural rights. Each policy should pass the test of non-discrimination: if it is shown to discriminate on any ground, it should be repealed or revised to meet the test. As the public awareness of the legal meaning of the concept of discrimination is weak and vague and policy-makers are not necessarily an exception, it is essential to ensure that state and non-state actors involved in policy development have a clear understanding of what constitutes discrimination.

Discrimination may be direct or indirect. The definitions of these two forms of discrimination provided in the Declaration of Principles on Equality are a synthesis of the legal definitions found in various human rights and equality instruments. According to the Declaration, 

“Direct discrimination occurs when for a reason related to one or more prohibited grounds a person or group of persons is treated less favourably than another person or another group of persons is, has been, or would be treated in a comparable situation; or when for a reason related to one or more prohibited grounds a person or group of persons is subjected to a detriment. Direct discrimination may be permitted only very exceptionally, when it can be justified against strictly defined criteria. 

“Indirect discrimination occurs when a provision, criterion or practice would put persons having a status or a characteristic associated with one or more prohibited grounds at a particular disadvantage compared with other persons, unless that provi​sion, criterion or practice is objectively justified by a legitimate aim, and the means of achieving that aim are appropriate and necessary.”
 

To give an example of possible direct or indirect discrimination, the 2009 amendments to the Law on State Language in Slovakia introduced a strong primacy of the national Slovak language, while minorities, primarily the Hungarian communities, found the changes discriminatory, and reacted strongly against the introduction of sanctions for non-respect of the language law. In this case, the language policies may constitute direct discrimination against Hungarian speakers on the ground of language, or indirect discrimination against ethnic Hungarians on the ground of ethnicity. In a similar fashion, language requirements in Latvia have been criticised because they require for an unnecessarily broad range of public sector jobs a high level of fluency in Latvian language, even when such a level is not a genuine and essential occupational requirement. Russian-speaking minorities have complained, and it is possible to show that employment policies related to language requirements discriminate indirectly on grounds of ethnicity.  
(c) harassment related to cultural rights 

Harassment is usually defined as unwanted conduct related to any prohibited ground which takes place with the purpose or effect of violating the dignity of a person or of creating an intimidating, hostile, degrading, humiliating or offensive envi​ronment.

Policies in a number of areas integrating cultural rights should be extremely sensitive to possible issues of harassment, as harassment, particularly on grounds of religious or cultural identity, is a minefield of legal controversy in many jurisdictions. The challenge consists in finding a balance between one’s right to freely express one’s cultural identity and the right of others who do not share that identity to be free from harassment. For example, if a in a strongly liberal and secular work environment employees express their approval of the right to abortion, or the rights of homosexuals to adopt a child, could a conservative Christian, Muslim or Jewish employee have a case of harassment, as they may feel they have been working in an offensive environment? Or vice versa, can an atheist employee complain of harassment if a strong and unimpeded proselytising in favour of conservative positions such as a ban on abortion is taking place creating an intimidating environment?  
In addition, it is very important to note that, in assessing policies integrating cultural rights, it should be borne in mind that an act of discrimination may be committed intentionally or un​intentionally
. Therefore policy-makers may be contributing to discrimination without having any intent to discriminate, and even if their motivation is to ensure equality in respect to cultural rights.
(5) Never justify any human rights abuses with a “cultural defence”

Policies should contain all appropriate measures to mod​ify or abolish existing regulations, customs and practices that conflict or are incompatible with the right to equality. This should be particularly stressed in relation to violent abuses: policies should be design  with a view to facilitate the robust implementation of laws penalising such abuses.  It should not be acceptable that “culture” is used as a justification of any type of discrimination or other human rights violations. Where cultural practices are based on gender, ethnic or other inequality, cultural rights must be limited by the right to equality. 
(6) Accommodate cultural difference

To achieve full and effective equality in respect to cultural rights, it may be necessary to require public and private sector organisations to provide reasonable accommodation for different capabilities of individuals or groups related to their culture. Accommodation refers to the necessary and appropriate modi​fications and adjustments, including anticipatory measures, to facilitate the ability of every individual to participate in cultural life on an equal ba​sis with others. It should not be an obligation to accommodate difference where this would impose a disproportionate or un​due burden on the provider.

(7) Ensure participation in policy-making for those whose rights are most at risk 

Everyone, particularly those who have experienced or who are vulnerable to discrimination in the enjoyment of their cultural rights, should be consulted and involved in the development and implementation of policies integrating cultural rights. A solid body of case law stresses the importance of this principle in relation to state policies affecting the cultural rights of minority communities. The Human Rights Committee is of the view that the right to culture of an indigenous population can be restricted where the community itself has participated in the decision-making. In Apirana Mahuika et al v. New Zealand, the Committee stated that “the acceptability of measures that affect or interfere with the culturally significant economic activities of a minority depends on whether the members of the minority in question have had the opportunity to participate in the decision-making process in relation to these measures and whether they will continue to benefit from their traditional economy.”

(8) Education on cultural rights, equality and diversity
States have a duty to raise public awareness about human rights, including cultural rights, equality and diversity, and to ensure that all educational establishments, including private, religious and military schools, provide suitable education on these aspects of human rights. As part of this duty, states should encourage all policy-makers, in all relevant policy areas, to promote awareness-raising and education in cultural rights, in the light of equality and diversity. 
III. Challenges to Integrating Cultural Rights in Key Policy Areas

The various challenges faced by policy-makers in integrating cultural rights in the policies they are developing may be grouped in two types: (a) tensions between human rights principles including the obligation to respect, protect and fulfil cultural rights, and other values and priorities related to the cost-effective and efficient delivery of the public policy, and (b) tensions arising from the need to weigh rights against other (people’s) rights. However, it would be wrong to assume that public goods or values are always or frequently in tension; they play complementary roles in a number of ways. But insofar as policy-making is more difficult when tensions of the above two types have to be resolved, more attention should be given to identifying the particularly controversial policy issues in ensuring cultural rights. For example, is it acceptable that the cultural identity of the teacher could have a strong impact on the content of the curriculum? Or is it acceptable to allow exemptions from performing one’s job-related duties on account of their cultural preferences, e.g. should a medical practitioner be allowed to refuse to perform a legal abortion if abortion is contrary to his/her religious culture?

The following policy areas contain policy issues of particular interest and challenges in regard to cultural rights: 

Language policies: Language policies are essential for the functioning of the state, affecting governance at all levels. However, language is also a central dimension of individual and group identity, and is often especially important for minorities. In the Council of Europe, the Framework Convention for the Protection of National Minorities (FCNM) protects and promotes the language rights of persons belonging to national minorities. It has a monitoring body to assist the implementation by state parties: the Advisory Committee. The European Charter for Regional or Minority Languages (ECRML) protects and promotes languages as a threatened element of Europe’s cultural heritage. Implementation is monitored by the Committee of Experts. These standards are further complemented by the European Convention on Human Rights, which prohibits discrimination, inter alia, on the ground of language (Article 14). The OSCE has developed standards in this area which are promoted by the High Commissioner on National Minorities. One important document is the Oslo Recommendations regarding the Linguistic Rights of National Minorities. 

Contentious policy issues in the area of language include, for example, personal names
, local names, street names and other topographical indications (need for bilingual signage in areas where there was a significant number of persons belonging to a national minority -- for example signage in Croat and Hungarian in Austria),
 language issues in education, media, and contacts with authorities (public functions and public services). 

Health policies: The relationship between culture and healthcare has a long history of evoking tension and debate. The impact of culture, particularly its religious aspects, on healthcare policies and practices is becoming increasingly significant for a whole range of issues – from euthanasia to fertility treatment; from belief-based exemption from performing abortion for doctors to the medication and dietary needs of religious patients; from organ donation to contraception; from circumcision to suicide. The challenge of health policy is to balance fundamental human rights such as the right to equality, the right to health and the right to culture.
 For example, diagnosing of mental illness may need to take into account cultural experiences that are widespread and “normal” in a certain community but appear as symptoms of a mental disorder to an outsider; experiences of “Jinn”, possession by demons or communication with ancestors’ spirits may be misdiagnosed as mental health problems. Some states (eg.  Venezuela
) have enshrined a right to traditional medicine in legislation.
Educational policies: The close link between culture and education means that hardly any educational policy issue is irrelevant to cultural rights: the structure and governance of educational institutions, the ethnic an religious composition of schools and school districts, the degree of educational segregation by sex, ethnicity or religion, the regulatory regimes of religious and faith-based schools, teacher qualifications, curricula development, etc. are all policy areas that integrate cultural rights. One educational policy issue which has been controversial and challenging in a number of countries is that of teaching (about) religion in the regular school systems in various states.
   
Other policy areas that deserve detailed attention from the point of view of how they integrate cultural rights include employment policies, housing policies, public administration policies, economic development policies, urban planning, and landscape management, among others. Regarding housing policies, the Australian case of Balaiya v Northern Territory Government
 may be invoked as an example of indirect discrimination in housing provision. In this case, an indigenous Australian man held that social housing provided by the Provincial Government failed to accommodate cultural practices essential to his race as an indigenous person, and therefore amounted to indirect discrimination based on race. The Anti-Discrimination Commission declared the complaint admissible, and the parties subsequently entered into a confidential settlement.      

The regulation of property rights is also an area in which it is essential to integrate cultural rights. There is a solid body of case law linking (particularly but not exclusively indigenous) people’s right to claim property of land and possessions which form an integral part of their cultural identity, spiritual life, integrity and economic survival.
 An obvious example of challenge in formulating policies related to property rights is the issue of women’s inequality based on tradition. For example, in Law Advocacy for Women in Uganda v Attorney General 
, the Constitutional Court of Uganda found that a number of provisions of the Succession Act violated constitutional protections of the rights of women, including the prohibition of laws, cultures, customs or traditions which undermine the status of women and are incompatible with the principle of equality. The Act sought to assert the primacy of male relatives in inheritance claims, basing this on traditional cultural practices. 
� This should be meant broadly, in the sense of all areas of life which should, in principle, be regulated by law, regardless of whether or not actual legal regulation exists in a certain state. For example, in the area of family life, the lack of national law prohibiting and remedying domestic violence does not exempt a state from respecting, protecting and fulfilling rights related to domestic violence.
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