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1. The right to personal liberty is one of the oldest (Magna Charta Libertatum 1215) human rights. Although the right to personal liberty serves one of the most important inalienable needs of human beings (the most basic need of physical freedom), it is by no means an absolute right. On the contrary, deprivation of personal liberty serves two important purposes in the common interest of any society: Punishment for a serious crime and upholding public security (preventive or protective detention of criminal suspects and other persons deemed to constitute a danger to the community or to themselves, such as terrorists, alcohol or drug addicts, mentally ill persons, vagrants, persons with infectious diseases, migrants, old people, children).
2. In view of such a multitude of situations, in which deprivation of personal liberty is deemed to be necessary and justified, international human rights law only prohibits arbitrary arrest and detention (e.g. Article 9 CCPR). The grounds for lawful deprivation of liberty must be determined by domestic law and shall not be arbitrary under international law; and particular emphasis is put on procedural guarantees in order to avoid arbitrary arrest and detention: right to be informed, judicial review of arrest and detention, compensation.
3. Deprivation of liberty creates a situation in which human beings exercise extensive power over others. This power of the police, prison wardens, health care personnel, parents and other guardians can be easily abused. Article 10 CCPR, therefore, establishes a special right of all persons deprived of their liberty to be treated with humanity and with respect for the inherent dignity of the human person. In order to prevent abuse, children shall be segregated from adults, accused from convicted persons, and in most detention facilities, women are separated from men, and precautionary measures are taken to protect vulnerable groups, such as the LGBT community, sex offenders, child abusers or mentally ill persons.
4. Despite these precautionary measures, detention facilities are often highly violent places. Torture during interrogation of criminal suspects or as a means of intimidation is unfortunately an as common feature of detention facilities as corporal punishment, inter-prisoner violence, humiliation and deprivation of most human rights and freedoms. During my six years mandate as UN Special Rapporteur on Torture, I did not only find evidence of torture in most countries of the world, I also found absolutely appalling conditions of detention in all world regions and, therefore, called for the elaboration of a UN Convention on the Rights of Detainees.
5. The system of preventive visits to all places of detention by the UN Sub-Committee on Prevention (SPT) and national preventive mechanisms (NPMs) under the Optional Protocol to the Convention against Torture (OPCAT) is based on the experience that most forms of torture, ill-treatment and violence take place in custody and closed institutions. By replacing the paradigm of opacity with the paradigm of transparency (Nigel Rodley), OPCAT aims at making places of detention a more humane place to be.
6. In addition to controlling the lawfulness of arrest and detention, the right of habeas corpus under Article 9(4) CCPR and the right of criminal suspects to be brought promptly before a judge under Article 9(3) CCPR should also serve the aim of preventing torture and protecting detainees against torture, ill-treatment, abuse, violence, incommunicado detention and enforced disappearance. It is essential that any person who is arrested or detained for whatever reason and by whatever authority enjoys the practical and effective right to challenge his or her deprivation of personal liberty before an independent and impartial court. Since it is usually an administrative authority, such as the police, who carries out the arrest and is responsible for the detention in the first place, trust is placed in an independent judge in order to review the lawfulness of arrest and detention as well as the treatment during arrest and detention. To be effective, the detainee must be informed of the right to challenge the detention, must have access to legal assistance, and must be heard speedily by the judge in person, and the judge must have the power to order the release of the detainee and to take measures against the law enforcement personnel if the arrest or detention was arbitrary and/or the treatment during arrest or detention was abusive. Most importantly, the review of habeas corpus must go beyond assessing the mere compliance of a detention under domestic law and must include the possibility to order release if the detention is incompatible with the requirements of the Covenant.[footnoteRef:1] This includes torture and other violations of Articles 7 and 10 CCPR.[footnoteRef:2] [1:  See the jurisprudence of the UN Human Rights Committee in cases, such as Baban et al v Australia (2003), A. v Australia (1997), C. v Australia (2002) or Bakhtiyari v Australia (2004). See, e.g., Manfred Nowak, U.N. Covenant on Civil and Political Rights – CCPR Commentary, 2nd ed, Kehl/Strasbourg/Arlington 2005, 236; Jakob Th. Möller/Alfred de Zayas, United Nations Human Rights Committee Case Law 1977 – 2008, A Handbook, Kehl/Strasbourg/Arlington 2009, 201. ]  [2:  See, e.g., the individual opinion of Nigel Rodley in the case of C. v Australia (2002): “I could, for example, imagine that torture of a detainee could justify the need for recourse to a remedy that would question the continuing legality of the detention”.] 

7. According to the wording of the Covenant, the right to be brought promptly before a judge, i.e. usually no later than 24 or 48 hours after the arrest,[footnoteRef:3] only applies to persons arrested or detained on a criminal charge in accordance with Article 9(3) CCPR. In all other cases of detention, Article 9(4) stipulates that the court shall decide without delay on the lawfulness of the detention. Depending on the circumstances of each case, habeas corpus proceedings may well take several weeks.[footnoteRef:4] Nevertheless, in order to provide effective protection against arbitrary arrest or detention and/or abuse during arrest and detention, it is essential that the detainee is able to be heard speedily by a judge in person.[footnoteRef:5]  [3:  See in this respect the jurisprudence of the European Court of Human Rights since Brogan v UK (1988). In GenC 8/16, § 2, the UN Human Rights Committee speaks of “a few days”.]  [4:  See the respective jurisprudence of the European Court of Human Rights, such as the cases of Sanchez-Reisse v Switzerland (1986), Rehbock v Slovenia (2000), Kadem v Malta (2003), or S.T.S. v Netherlands (2011). See, e.g., Pieter van Dijk/Fried van Hoof/Arjen van Rijn/Leo Zwaak, Theory and Practice of the European Convention on Human Rights, 4th ed, Antwerpen/Oxford 2006, 507; Christoph Grabenwarter, European Convention on Human Rights – Commentary, München 2014, 93.]  [5:  See, e.g., the respective jurisprudence of the European Court of Human Rights in Winterwerp v Netherlands (1979), Nikolova v Bulgaria (1999), G.K. v Poland (2003).] 

8. On the basis of my experience as UN Special Rapporteur on Torture, the right to habeas corpus and the right to be brought promptly before a judge could be very important safeguards against arbitrary arrest and detention and equally against torture, enforced disappearances and similar gross violations of human rights. In reality, most detainees are, however, not in a position to avail themselves of this important remedy. First of all, they are not informed of their right to habeas corpus. Secondly, they have no access to a lawyer. Thirdly, in most cases detainees are not brought in person before a judge but the detaining authority (police) simply informs the judge by telephone or electronic means about an arrest and the judge confirms the lawfulness of the arrest and detention without ever having seen or heard the detainee. If the police bring the detainee in person before a judge, they usually remain present (allegedly for security reasons) when the judge sees the detainee which means that the detainee usually does not dare to complain about torture or inhuman conditions of detention.
9. [bookmark: _GoBack]The preliminary draft principles and guidelines on remedies and procedures adopted by the Working Group on Arbitrary Detention in spring 2014 should, in my opinion, be further elaborated and strengthened. For example, Principle 1 on the right to personal liberty should be brought in line with Article 9 CCPR by not only protecting against unlawful deprivation of liberty, but also against arbitrary arrest or detention. In Principle 1 and the following principles it should be made clear that the right of detainees to take proceedings before a court shall not be restricted to challenge the lawfulness of the deprivation of liberty, but also to request the court to decide whether the deprivation of liberty was arbitrary or violating any other provisions of the Covenant and international law in general. It is very important that domestic habeas corpus proceedings provide a full review of the reasonableness of any decision depriving a person of his or her right to personal liberty. Principle 6 on the ability to bring proceedings before the court should go beyond the detainee and also include in case of incommunicado detention, secret detention or enforced disappearance relatives of the detainee and others who have a close interest and connection to the detainee. Furthermore, every detainee shall have the right of legal assistance in habeas corpus proceedings. In Principle 8 on the appearance before the court it is important to stress that any detainee (not only persons charged with a criminal offence) shall enjoy the right to be brought promptly (usually within 24 or 48 hours) before a court in order to challenge the arrest and detention as well as the conditions of detention, including acts of torture and ill-treatment. It may well be that the final decision in habeas corpus proceedings may take several weeks, but the right to be brought before and heard by a judge requires utmost speed in order to effectively protect the detainee against any form of abuse. Furthermore, the right to appear in person before the judge shall, in my opinion, not be limited to the first hearing. Finally, the following sentence should be added to Principle 8: “The court shall ensure that the detainee can speak with the judge without the presence of any official involved in his or her arrest and detention”.
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