

COMMENTS BY THE GOVERNMENT OF CANADA 

Working Group on Arbitrary Detention
Draft Principles and Guidelines on remedies and procedures on:
The right of anyone deprived of his or her liberty by arrest or detention
to bring proceedings before a court without delay, in order that the
court may decide without delay on the lawfulness of his or her detention
and order his or her release if the detention is not lawful.

1. The Government of Canada appreciates the work of the Working Group on Arbitrary Detention in promoting human rights and wishes to thank the Working Group for the opportunity to comment on Draft Principles and Guidelines on remedies and procedures on: The right of anyone deprived of his or her liberty by arrest or detention to bring proceedings before a court without delay, in order that the court may decide without delay on the lawfulness of his or her detention and order his or her release if the detention is not lawful (“the Draft Basic Principles”).[footnoteRef:1] Canada welcomes constructive dialogue and engagement between the Special Procedures of the United Nations Human Rights Council and States on human rights issues.  [1:  Online: http://www.ohchr.org/Documents/Issues/Detention/DraftPrinciplesAndGuidelinesRightCourtReview.pdf] 

2. First, given existing and inconsistent State practice, precedent and doctrine in this area, Canada does not view the Draft Principles and Guidelines as a formulation and systematization of rules of customary international law.  Canada understands that the Working Group intends this text as non-binding guidelines or “best practices”. Canada understands that the Working Group does not intend the text to be read as a statement of customary international law or the content of State obligations under treaties such as the International Covenant on Civil and Political Rights (ICCPR).  Therefore, Canada recommends that the Principles and Guidelines make minimal use of “shall” and “must”. The Working Group should reserve “shall” and “must” for the few statements that directly and expressly restate existing State obligations, such as Articles 9 and 14 of the ICCPR.  

3. The specific comments below are not exhaustive, but rather highlight areas of concern.  Silence in respect of other areas does not constitute acquiescence in the Working Group’s interpretation of States’ obligations.  

4.  In light of the fundamental role of Article 9(4) of the ICCPR with respect to the right under discussion in the Draft Principles & Guidelines, Canada would support a clear reference to Article 2(1) of the ICCPR: that a State party to the ICCPR has obligations to respect and to ensure the human rights recognized in the ICCPR to “all individuals within its territory and subject to its jurisdiction”.  Accordingly, Canada is unable to agree with the reference to “effective control,” as found, for example, within paragraph 47, and would therefore suggest removal of that reference.

5. Canada’s second area of comment is with respect to the application of international humanitarian law.  The Principles and Guidelines as currently drafted do not reflect the correct legal view that international humanitarian law is the lex specialis applicable in factual situations of armed conflict and therefore the controlling body of law in armed conflict. Due weight must be given to the controlling body of law throughout the text.  Alternatively, the references to the application of the Principles and Guidelines to situations of armed conflict should be removed.  
6. Canada does not agree that, in situations of armed conflict, all detained persons and prisoners of war are guaranteed the exercise of the right to bring proceedings before a court without delay to challenge the arbitrariness and lawfulness of the deprivation of liberty. 

7. The majority of statements in Principle 16 and Guideline 17 are not supported by international humanitarian law, which is the governing body of law in situations of armed conflict.  For example, paragraphs 114(b), 114(c), 115 (as relates to the right for prisoners of war to bring proceedings before a court) and 116.  As a significant amount of Principle 16 and Guideline 17 does not correctly state the relevant law, Canada suggests that this Principle and Guideline be removed from the text in their entirety.

8. Canada does not agree with the statement at paragraph 73 that “Military tribunals are not competent to review the arbitrariness and lawfulness of the detention of civilians as military judges and military prosecutors cannot meet the fundamental requirements of independence and impartiality.”  As this statement relates to civilians who are subject to military law by virtue of their status (for example: civilians who accompany the armed forces on active service), such individuals in the case of Canada would have the lawfulness of their continued custody after arrest under the Code of Service Discipline reviewed by a military judge.  This procedure is provided for in statute, and is wholly consistent with an individual’s rights and freedoms under the Canadian Constitution.  As this statement relates to persons detained in armed conflict, neither conventional nor customary law support the view that military courts (or indeed specially constituted military administrative bodies) could not be a competent tribunal, such as the one required for status determinations by Article 5 of Convention (III) relative to the Treatment of Prisoners of War.  Finally, it should be noted that the requirements of “independence and impartiality” flows from the ICCPR.  In armed conflict, the correct formulation insofar as penal processes is “impartial and regularly constituted court”. (Article 75(4) of Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I)) 

9. Finally, Canada also recommends that the Working Group keep the Principles and Guidelines short, to make it most useful for officials of States parties.
10. In conclusion, Canada reiterates its appreciation of the opportunity to review the Draft Basic Principles, and more generally its support for the work of the Working Group. Canada avails itself of the opportunity to renew to the Working Group the assurances of its highest consideration.
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