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PERMANENT MISSION OF GREECE
GENEVA

Ref. No. 6171.71/24/AS 1606

NOTE VERBALE

The Permanent Mission of Greece to the United Nations Office at Geneva and
other International Organizations in Switzerland presents its compliments to the
Office of the High Commissioner for Human Rights and, following the latter’s Note
Verbale, dated 17 June 2013, on the questionnaire of the Working Group on arbitrary
detention relating to the draft basic principles and guidelines on remedies and
procedures on the right of anyone deprived of his or her liberty, has the honour to
submit the attached response, by the Greek Ministry of Justice, Transparency and

Human Rights.

The Permanent Mission of Greecc to the United Nations Office at (Geneva and
other International Organizations in Switzerland avails itself of this opportunity to

renew to the Office of the High Commissioner for ights the assurances of its

highest consideration. / il
Ak- Of & Uy Gy @\October 9, 2013

To: The Office of the High Commissioner fo
Special procedures of the Human Rights Counc
Palais des Nations, CH-1211 Geneva 10, Switzerland
Fax: +41 22 917 90 06
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PERMANENT MISSION OF GREECE

CONTRIBUTION BY THE MINISTRY OF JUSTICE,
TRANSPARENCY AND HUMAN RIGHTS
TO THE QUESTIONNAIRE BY THE WORKING GROUP ON
ARBITRARY DETENTION

I. (Question 1a of the Questionnailre). Law 2482/1297 (Official Gazette, A’ 25,
26/2/1997), “Ratification of the International Covenant on Civil and Political
Rights, the Optional Protocol to the Interrmational Covenant on Civil and Political
Rights and the Second Opfional Protacal to the International Covenant on Civll
and Political Rights on the abolition of the death penalty”, incorporaled the
intlemational Covenant on Civil and Political Rights into Greek domestic
legislation.

N, {Quesllon 1a of the Questionnaire). Especially conceming provieions of
Article 9 of the Covenant, they find their general application on Article & of the
Greek Constitution, which provides that *4. No person shall be arrested or
imprisoned without @ reasoned judicial warrant which must be served at the
moment of arrest or detention pending trial, except when caught in the act of
committing & crime. 2, A person who is arrested in the act of committing a crime
or on 8 warrant shall be brought befare the competent examining magistrate
within twanty-four hours of his arrest at the latest; shouid the arrest be made
autside the seat of the examining magistrate, within the shortest time required to
transfer him thereto. The examining magistrate must, within three days from the
day the person was brought before him, either release the detainee or issue a
warrant of Imprisonment. Upon application of the person brought before him or in
case of force majeure confirmed by decision of the competent judicial council,
this tme-limit shall be extended by two days. 3, Should either of these time-limits
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efapse before action has been taken, any warden or other officer, civii or mifitary
servant, responsible for the detention of the arrested person must release him
immediately. Violatons shall be punished for illegal detenticn and shall be liahle to
restore any damage caused to the sufferer and to pay Rim a monetary
compensation for pain and suffering, as specified by law. 4. The maximum
duration of detention pending trial shzll be specified by law; such detenticn may
net excead a period of one year in the ¢ase of felonies or six months in the case
of misdemeanours, In entirely exceptional cassas, the maximum durations may be
axtended by six or three monthe respectively, by decision of the competent
judicial council™.

. (Quesftions 6-7 of the Questionnsire). Furthermore, issues on detention ar

arrest are requlated in details by the Code of Criminal Procedure (articles 274
= 287 *arrest and temporary custedy” and 533 — 535 “‘compensation of these who
were detainad and were imevocably acquitted afterwarde”), as following:

Article 275
Flagrant offences

1. In flagrant felonies and misdemeanours, the investigating officers
referred 10 in articles 33 and 34, as well as any police officers, are obliged,
while any citizen is entitled, to arrest the perpetrator in compliance with the
provisiona of the Constitution and article 279 of the Code with an aim to be
handed over to the prosecutor,

2. In offences prasecuted by indictment, no arrest is allowed, unless
the indictment has been previously submitted, even orally, to the person
entitled to arrest the perpatrator {(articles 42 and 46).

3. In flagrant felonies and misdemaancurs, tha competent prasecutor
at the magistrate court is entitled to issue an arrest warrant for the
perpetrator under prosecution, pursuant to asticles 276 and 277. Such
warmant may be revoked or abolished by the prosecutor.

Article 276
Arrest by warrant

1. Except for the cases referred to in article 275, no person can be
amested without a special and fully justified wamrant issued by the
investigating judge or decrse issuad by the judicial board, which shall be
served at the time of arrest. including by praducing to the arrested person
of the relevant section of the Criminal Search Bulletin or the special
search circular, when they mention the identity particulars of the
prosecuted person, the number and date of the decree or arrest warrant,
the investigating judge who [ssued it and the offence they relate to and the
printed signature and seal of the director of the Central Criminal Services
Office at the end.

2, The investigating Judge shall issue the arrest warrant after the
prosecutor has expressed hig opinion and only in cases when detention is
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allowed under article 282. In such cases, armrest and detention may also ba
ordered by the judicial board.

3.  The amest wamant shall comprise the name, sumame, residence
and an accurate description of the person amested, a note about the
offence with which he [s charged and a referance to the arlicle that
provides for such offence. It shall also have the official saal and signature
of the investigating judge and the court clerk.

Article 277
Enforcement of the arrest warrant

1. The amast warrant issued legitimately shall be enforceable
throughout the country. The prosecutor shall procure its enforcement by
the authorities assigned with the enforcement of warrants.

2, Ifthe defendant is situated at another judicial region, the prosecutor
may transmit the arrest warrant directly to the local authority assigned with
the enforcement of warrants.

3. All civil and military authorities, on production of the wamant, must
assist the arrest without delay and within the limits of their powers.

4. An arrest warrant relating to a military officer shall be enforced
pursuant to the relevant provisions of the Military Penal Cade.

Article 278

Mode of arrest

1. No arrest can be made: a) for the duration of the function In a
building intended for divine worship, b) at night in a private residence,
untess the resident so requests explicitly or unless the formalities of aricle
254 ara observed. If such provision is not observed, disciplinary penalties
shall be impased upon the arresting authorities.

2. The amesting authoritiess must treat the arrested person with all
possible courtssy and respect his honour. This is why thay must nat Lae
farce, unless there js such need, and cannot canstrain him, unless the
person resiste amast or is suspect of flesing.

Articla 279
Handing over of the defendant

1. The person arrested in flagrant offence or by warrant shall be
handed over to the competent prosecutor within twenty four hours of the
arrest and, ff the arrest was made outslde the prosecutor's seat, within the
period that is absolutely necessary for his transportation. in ease of falony
of when the amest was made by warrant of the Investigating judge, the
prosacutor shall refer the arrested person to the investigating judge and, In
case of misdemeanour, he shall act pursuant to articles 43, 47, 24683 and
417.
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2. If the arrested person guestions the attributed identity or claims that
the arrest warrant or decree has ceased 1o be valid, he shall be taken to
one of the investigating officers of the place of the arrest, as referred to in
articie 33. The investigating officer shall examing the identity and seek
information, using the fastest medium, oh the validity of the warrant or
dagree. If the identity was not praved or if the arrest warrant af dacrea hae
teased to be valid or if the warrant has not baan issued according to the

required formalities, the arrested person shall be released immadiately. In
any othar svant, the investigating officer shall hand him over, along with

his report, to the authority that requested the arrest, which may also

gxamine his identity.
Artlaia 280

Sajzura of avidence

All documenis and other items fouind on the armested person that relate to
the offence shall be selzed and sumrendered, along with the arrested
person and the relevant report, to the compatent prosecutor or
investigating judge.

Article 281

Detantlon of the arrastad person

The amrested person shall be detained in prisons for persons awaiting trial
or in police detantion facilities or, according to the circumstances, in his
house under guard (however, at his own ¢ost in such c¢ase), until the
detention warrant is issued or until he is released.

Article 282

Datention and rastrictions

1. For the duration of the preliminary proceedings, when there are
serious  indications that the defendant is guity of a felony or
rnisdemeanour punished by a custodial sentence of no less than three
months, rastrictions may be ordered. if they are considered absolutely
necessary to achieve the objectives referred to in articie 295.

2. Restrictions include bail, the obligation of the defendant to appear
before the investigating judge or ancother authority at certain intervals, the
prohibition of traveling to or residing at a specific place or abroad. the
prohibition of associating with or meeting certain persons. In case of
minors, one or more of the reforming measures laid down in article 122 of
the Penal Code may aleo be ordared as restrictions.

a. Detentisn in hsu of restrictions may be impssed — when it ie
justifiably considered that the Iatter are not sufficient — if the requirements
referréd o in the first paragraph of this article are met, only i the
defendant is being prosecuted for a felony and has no known residence In
the country of has made preparations to faciltate his fleeing or has been
fugitive in the past or has baen found guilty of prisoner escape or violation
of residence restrictions, when the foregaing shows his intention to flee, or
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If it is Justiflably considerad that, if released, i is very probable, ae shown
by prior irrevocable -convictions for similar offences, that he will commit
more offences.

If life imprisonment or a ¢ustodial sentence of no mare than twenty years
are threatened by law for the offence with which the defendant is charged
or it the offence was committed repeatediy or in the contaxt of a criminal
ar terforiat organisation or if there is a large number of victims, detention
may also be imposed when, on the basis of the specific features of the
affanes, it ie justifiably considered that, if released, it is very probable that
he will commit other offences. The severity alone of the offence under the
|aw is not sufficient to impose detention.

In very exceptional cases and when it is justifiably considered that
restictions are not sufficlent, detention may also be imposed to the
misdemaanour of recurrent homicide by negligence when It is established
that the defendant intends to fiee, on the basis of the criteria referred to in
the firet sentence of this paragraph. In such casa, the maximum length of
detention shall be no more than siX montns,

4. If the defandant violates the restrictions imposed to him for a felany
or misdemeancur, such restrictions may be substituted with detention
under article 298.

5,  Paragraph 3 shall also apply to minor defendants older than fifteen
years of age, provided that the law threatens a custodial sentence of no
lags than ten years for the offence with which he is charged. In such case,
the period of detention ¢annot be more than &ix months and # may be
prolonged for only three months by the court in the case referred to in the
second sentence of paragraph 1 of article 291, The violation alone of
rostrictions Imposed to a minor cannot lead to detention.

Article 283

Dotontion warrant

1. In the cases referred to in article 282, the Investigating judge may.
immediately after the plea of the defendant, either release him or issue an
order setting restrictions or cther conditions or, if the requirements of the
preceding article are met, issue a special and justified detention warmant
against him, in any event with the writlen consent of the prosacutor.
Before expressing his apinion, the prosecutor is obiiged to hear the
defendant and his attomey. "ln case of dispute about detention aor
requirements to be set, the three-mamber magistrate court shall decide
within twenty four hours of the defendant's plea; it ghall meet as a board
and shall decide after hearing the prosecutor and the defendant. If the
interrogations are conducted at the court of appeal, the three-member
court of appeal shall be competent. In case of dispute about detention, the
investigating judge Is obliged to immediately issue an armest warrant for
the defendant, which shall remain in force until the said court Issuses its
judgment”,

2. The detention warrant or the order setting restrictions, as referred
io in article 282, shall comprise, in addition to the particulars laid down in
article 27683, an accurate note about the felony or misdemeanour. The
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pmsaqqtar shall procure the enforcement of the detention warrant by the
authorities assigned with the enforcement of warmrants. In case of military

officers, the relevant provisions of the Military Penal Code shall aleo be
samplied with.

Article 284
Detention of the defendant

1.  The person against whom a detention warrant has been issued
shall be taken to prisons for parsons awaiting trial and shall be deliverad
to the warden along with the detention warrant. The relevant report to be
prepared shall ba Includad in the case file. The period of detention shall
begin on the date of delivery. i, however, such persen had been detained
before such date, either because he was arrested in the act or by warrant,
the perlod of datantion shall begin on the date he was detalned. Such date
shall be specified in the detentlon warrant. A roport shall also be prepared
on the release of the detalned person.

2. The prison warden shall not accept any person without a detention
warrant or a decree of the judicial board ordering such detention.

Article 235
Appeal by tha datalned person

1. The defendant may appeal before the maglstrate board against the
detention warmant or the order of the Investigating judge that imposed
restrictions. Such appeal may be lodged within five days of detention and
the clerk of the magistrate court or the prison warden shall prepare a
report pursuant to article 474§1, The appeal shall be trangmitted to the
prosecutor at the maglstrate court and shaill be immediately introduced by
him, along with his proposal, to the board, which shall make an irevacable
dacision thereon.

2. The appeal shall not have any suspending power.

3. If the detention wamant was issued following a decree of the judicial
board deciding on a relevant disagreement between the investigating
judge and the prosecutor, no appeal may be lodged.

4. The magistrate board may, when processing the appeal, cancel
detention or replace it with restrictions at its discretion or replace It with
other conditions.

5. The investigating judge shall continug with the investigations
without any interruptians, even after an appeal was lodged,

Article 286
cancellation or replasemeant of detention and restrictione
1. If the investigations show that the reason for which detention was

ardered or restrictions were imposed is no longer valid, the investigating
judge may, ex officio or by motion of the prosecutor, cancel such
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) measures or submit to the board an application for the cancellation
thereof. The defendant may appeal to tha court of appeal board against
such decision.

2. The datained persan or the parson to whom restrictions have been
imposed may apply to the investigating judge for the cancellation of these
measures or the replacemant of detention with restrictions or the
replacement of restrictions with other conditions. An appeal may he
lodged against the order of the investigating judge hefore the council
within five days of the delivery of such order to the applicant.

3. The investigating judge may, with the written opinion of the
prosecutor, issue a justified order fo replace detention with restrictions or
resttictions with detention (article 288). In the laiter case, the invastigating
judge shall also Issue an arest wamant. The investigating judge may also,
under the same formalities, change the imposed restrictions to more
favourable or unfavourable ones. Both the prosecutor and the defendant
may appeal against this order of the investigating judge before the
magistrate board within ten days. Such pericd shail begin on the issuance
of the order (for the prosecutor) or the delivery of the order (for the
defendant). The appeal and the period within which it may lodged shall not

! suspend enforcement.
Article 287

Length of detention

1. If the length of detention is six months or, in the very exceptional
case of recurrent homicide by negligence, three months, the judicial board
shall decide, by a special justified decree, whether the defendant shalt bs
released from priscn or whether detention shall continua. To this end:

"a) If Investigations continue, five daya baefore the expiry of such
periad, the investigating judge shall state to the prosecutor &t the court of
appeal, In a Justified report, the reasons why Investigations wera not
coneluded and shall tranemit the cace file to the prosacuior at the
maglstrate court, who shall immediately introduce it 1o the magistrate
board with a writtan and justified proposal. The clerk of the board shall
notify by any means {document, telegraph, telex or fax) the defendant or
his sttarney in order to aubrit his opinion in @ written memorandum, within
a period determined by the chairman of the board. The defendant shall be
ohtitlad 1o take knowladga and a eapy of the prasecutor's proposal. The
prosecutor, the defendant and his attomey shall not appear bafore the
board, but the board may, if necessary, order the defendant to appear
bafore it, in which case the prosecUior IS alsn symmaned. Tha bhoard shall
then irrevocable declde whether the defendant shall be provisicnally
released or whathar his detention shall continue. If investigationa are
conducted by an appeals judge, pursuant te article 29, the court of appeal
board ghall ba competent to make this decision,

h) If investigations are concluded, the prosecutor of the court that will
haar the casa or the prosecutor at the count of appeal (If an appeal has
been lodged against the deqres), five days before the expiry of sueh
period, shall introduce the case file with 2 justified proposal to the
competent board pursuant to the following paragraph. The provisions of
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. indent (a) as regards the notification of the defendant to submit a
mamorandum, the receipt of a copy of the prosecutor's proposal, the non-
appearance thereof before the board and the latter's decision shall apply
to all other matters.

2. In any svent and until a final decision is issued, detention for the
gama offence cannot exceed one year. In very axcaptional cases and
provided that the charges relate to offences punished by fife imprisonment
ot custodial sentences of no more than twenty vears, detontion may be
prolonged for no more than six months by a special justified decree;

a) of the court of appeal board, if the ease Is pending before such
caurt following an appeal against a decree or if the case has bheen
introduced befors the caurt of appeal or before the mixed swam court or if
such board is competent at first and last instance; and

b) - of the magistrate board in any other instance.

i the case is pending before the investigating judge and detantion
continues under paragraph 1, the investigating judge shall, thirty days
hefore the expiry of maximum detention pursuant to the paragraph,
transmit the case file to the prosecutor who shall Introduce it alonp with his
proposal to the board within fifteen days. In any other instance, the
compstent prosecutor shall, no less than twenty five days before the
expiry of maximum detention pursuant to this paragraph or before the
axpiry of the exiension already granted, submit to the competent board a
propoeal to extend or not the detention. "The pravisions of the praceding
paragraph as regards the notification of the defendant to submit a
memorandum, the receipt of a copy of the prosecutors propasal, ine non-
appearance therecf before the board and the latter's decision shall apply
to all other matters".

a. If detention is not extended within thirty days after the axpiry of the
three (3) or six (6) months laid down In paragraph 1, the wamant or decree
that had ordered It shall cease to be valid and the competent prosecutor
shall arder the release of the detained person. Release shall also be
ordered on expiry of the period of extension of detention, decided by
decree.

4, The provisions of paragraph 5 of article 285 and article 282 on
restrictions or other conditions shall also apply to the instances referred to

it this article.
5. Any doubt or dispute as regards the sxtansion or axpiry of

maximum periods of detention shall pe setled by the competent judicial
noard under paragraph 2 and the provisions of paragraph 1.a on hearing
the defendant and the prosecutor shall alsa apply here.

Article 533
Parsons entitied to comnpensation

Compensation o pereons detained and subsequently acquittad

1. The following persons shall be entitied to seek compensation from
the State:

(@) detained persons Who were irrevocably acquitted by a court decree
or judgment;
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(b) persons detained under 2 sentencing judgment, which was
subsequently eliminated jrevocably following the exercise of a remeady,
and

(c) persons sentenced and detained who were acquitted by cour
judgment following a revised procedure. Moreaver, any of the foregoing
persons who later received a shorter sentence than the one they initlally
served shall also be entitied to compensation.

2- Persons who were detained by gentencing or detalned under
paragraph 1 ghall be entitied 10 seek compensation even if they wero
acquitied because, although they committed the offence, no sentence was
imposed for any reason.

Article 634
Other persons entitled to compensation

An independent claim for compensation under tha sama conditions can be
made by the persans towards whom the sentenced or detained person
had 2 staiutory obligation of alimony.

Article 535
No right to compensation

The State shall not be obliged o compensate when the santenced or
detained person was intentionally responsible for the sentencing of
detention.

Iv. {Queetion 6 of the Questionnaire). Concerning othar persans than the
datainae who can Initiate the procedure on behalf of the detainee, the Code of
civil Brocedurs provides for the possibllity of an attoney (articlas 94-108), who
can represent his client hefore the Court, after written statement of the client.

V. (Question 4 of the Questicnnaire). Greek legal system also provides for
compensation in case of ynlawfyl detention, based on the general principle of
article 914 and following of the Civil Codo, which stipulates that “the respansible
of the damage of someone eise, has the ohligation to compensate him’. The
beneficiary of the upper provisions have aleo the right to Invoke article 57 of the
Clvil Code which provides that “f the personglity of a person 13 unlawfully
insulted, the offended has the right to demand the cassation of the infringement
and ita non- repetition in the future™.

VI. (Question 8 of the Questionnairg), There are no Decisions nor Opinione of the
Supreme Court conceming the nright of anyone deprived of his/her libarty by
amest or detention to bring proceedings before court.



