The Human Rights Commission of Malaysia (SUHAKAM)’s Response to the Questionnaire related to
‘The Right of Anyone Deprived of His or Her Liberty by Arrest or Detention to Bring Proceedings Before Court, In Order that the Court May Decide Without Delay on the Lawfulness of His or Her Detention and Order His or Her Release if the Detention is not Lawful’
1. Please describe your national institution’s concern and practice with the right of anyone deprived of his or her liberty by arrest or detention to bring proceedings before court.
Based on the complaints received by SUHAKAM and reports by various media agencies and research centres, there have been allegations of the abuse of power by the police force in Malaysia. In particular, SUHAKAM is concerned about the alleged abuse of remand procedures and denial of the right to legal representation by the police during the process of arrest and detention. According to some of the complaints received by SUHAKAM, it is alleged that the police had misused Section 28(A) (8) and Section 117 of the Criminal Procedure Code (Act 593)
 to temporarily deny arrested persons’ right to legal representation as well as to unreasonably extend remand periods.
SUHAKAM is also deeply concerned about the existing preventive detention laws in Malaysia, such as the Dangerous Drugs (Special Preventive Measures) Act 1985 which allows detention without trial. Furthermore, the Government of Malaysia had, in October 2013, passed some amendments to the Prevention of Crime Act 1959 that has reintroduced detention without trial. SUHAKAM is of the view that these preventive detention laws are not in line with the fundamental human principles as enshrined in the Federal Constitution of Malaysia and the Universal Declaration of Human Rights. 

In practice, the courses of action available to SUHAKAM are determined by the provisions of its founding Act, the Human Rights Commission of Malaysia Act 1999 (Act 597). Under Act 597, SUHAKAM’s functions include the following:

i. To promote awareness of and provide education in relation to human rights;
ii. To advise and assist the Government in formulating legislation and administrative directives and procedures and recommend the necessary measures to be taken;

iii. To recommend to the Government with regard to the subscription or accession of treaties and other international instruments in the field of human rights; and
iv. To inquire into complaints regarding infringements of human rights referred to in Section 12 of the Act. 
SUHAKAM’s power to address complaints and conduct public inquiries are restricted by Section 12(2) of the Act which provides that SUHAKAM shall not inquire into any complaint relating to any allegations of infringement of human rights which is the subject matter of any proceedings pending in any court or any appeal; or has been determined by any court.
The function of addressing complaints on alleged human rights violations lies with the Complaints and Monitoring Division (CMID) which undertakes the following tasks: 
i. To consider complaints received from the public to ascertain whether a right has been infringed;

ii. To investigate complaints where there has been an infringement of human rights;

iii. To recommend to the authorities appropriate measures to redress the infringement; and

iv. To visit places of detention in accordance with procedures as prescribed by the laws relating to places of detention and to make necessary recommendations.
In conducting its investigation into alleged human rights abuse, the CMID employs a number of approaches including engagement with the relevant agencies to verify the complaints, referral of cases to the relevant agencies, organisation of workshops and dialogue sessions with the relevant agencies and visits to detention centres.

In addition to the CMID, the Research and Policy Development Division (RPD) of SUHAKAM also undertakes various studies, such as research on the national laws of Malaysia in relation to the rights of individuals during arrest and detention to review its compliance with the international human rights principles.

Apart from research, the RPDD also organise roundtable discussions or meetings with various stakeholders including relevant government agencies and non-governmental organisations to obtain their views on the issues related to rights of individuals during arrest and / or detention. The outcomes of these RTDs and meetings as well as recommendations are compiled and forwarded to the Government for their consideration and possible adoption.
2. How far is the right of anyone deprived of his or her liberty to bring proceedings before court part of the laws of your country?
In Malaysia, there are a number of laws which include provisions on the arrest procedures and the rights of individuals during arrest and / or detention. These include the Federal Constitution of Malaysia, the Criminal Procedure Code (Act 593) of Malaysia, Security Offences (Special Measures) Act 2012 (Act 747), Prevention of Crime (Amendment and Extension Bill) 2013 (POCA) and Dangerous Drugs Act 1952 (Act 234).

· Federal Constitution of Malaysia

The Federal Constitution of Malaysia (Federal Constitution) is the supreme law of the country which came into force on 31 August 1957. Article 5 (1) of the Federal Constitution provides that everyone is entitled to the right to personal liberty. 
Article 5(2) of the Federal Constitution guarantees the right of habeas corpus in which a person could file complaint to the High Court to determine the lawfulness of his or her detention. Article 5(2 of the Federal Constitution of Malaysia provides as follows: 
Where complaint is made to a High Court or any judge thereof that a person is being unlawfully detained the court shall inquire into the complaint and, unless satisfied that the detention is lawful, shall order him to be produced before court and release him.
· Criminal Procedure Code (Act 593) (CPC)
The CPC sets out, among others, procedures upon arrest in particular Sections 28, 28(A) and 117 of CPC, which define the rights of individuals arrested or detained as well as the relevant responsibilities of the police in the process of arrest.

Section 28 allows the police to detain a person without warrant for a period not exceeding 24 hours.  Section 28(A) of the CPC, in particular subsection (4) allows a legal practitioner to have consultation with the individual arrested for a reasonable time. Section 28(A)(4) of the CPC states as follows:
Where the person arrested has requested for a legal practitioner to be consulted, the police officer shall allow a reasonable time – 

(a) for the legal practitioner to be present to meet the person arrested at his place of detention; and
(b) for the consultation to take place.

However, under Section 28(A)(8), the police could deny the arrested individual’s right to legal consultation if they reasonably believe that fulfilling this right could result in outcomes which may jeopardise the case. Section 28(A)(8) of the CPC is as follows:
The requirements under subsections (2), (3), (4) (5), (6) and (7) shall not apply where the police officer reasonably believes that – 

a) compliance with any of the requirements is likely to result in –
i)    an accomplice of the person arrested taking steps to avoid apprehension; or

ii)  the concealment, fabrication or destruction of evidence or the intimidation of a witness;  or

iii) having regard to the safety of other persons the questioning or recording of any statement is so urgent that it should not be delayed.

In addition, Section 117 of the CPC which relates to the procedure where investigations cannot be completed within twenty-four hours, allows for the extension of detention period of the accused individual. According to subsection (1) and (2) of Section 117, the police could bring the accused individual before a Magistrate if the police could not complete the investigations within twenty-four hours, and the Magistrate could authorise the detention period of the accused individual for the maximum period of seven days or fourteen days based on the criteria provided in subsection 2(a) and 2(b). Section 117(1) and (2) of the CPC states the following:
(1) Whenever any person is arrested and detained in custody and it appears that the investigations cannot be completed within the period of twenty-four hours fixed by section 28 and there are grounds for believing that the accusation or information is well founded the police officer making the investigation shall immediately transmit to a Magistrate a copy of the entries in the diary hereinafter prescribed relating to the case and shall at the same time produce the accused before the Magistrate.

(2) The Magistrate before whom an accused person is produced under this section may, whether he has or has no jurisdiction to try the case, authorise the detention of the accused in such custody as follows:

a) if the offence which is being investigated is punishable with imprisonment of less than fourteen years, the detention shall not be more than four days on the application and shall not be more than three days on the second application; or 
b) if the offence which is being investigated is punishable with death or imprisonment of fourteen years or more, the detention shall not be more than seven days on the first application and shall not be more than seven days on the second application.

· Security Offences (Special Measures) Act 2012 (Act 747)
In 2012, the Security Offences (Special Measures) Act 2012 (SOSMA) was enacted by the Government to replace the Internal Security Act 1960 (ISA). The SOSMA is an Act which provides special measures in relation to security offences to maintain public order and security in Malaysia. 

Under Section 4(1) of the SOSMA,  the police is allowed to arrest and detain any person whom they have reason to believe to be involved in security offences as specified in Chapter VI and VIA of the Penal Code of Malaysia.

Section 4(4) of the Act provides that, “…the person arrested and detained may be detained for a period of twenty-four hours for the purpose of investigation.” However, a police officer may extend the detention period of not more than twenty-eight days for the purpose of investigation under Section 4(5), which states the following:
Notwithstanding subsection (4), a police officer of or above the rank of Superintendent of Police may extend the period of detention for a period not more than twenty-eight days, for the purpose of investigation.”
Under the SOSMA, the right to legal counsel is provided under Section 5 (1) where the police shall allow the individuals arrested and detained to consult with a legal practitioner of his choice. However, the individual’s right to legal counsel may be delayed by a police officer not below the rank of Superintendent of Police for not more than forty eight hours based on the reasons stated under Section 5(2), as follows:

A police officer not below the rank of Superintendent of Police may authorise a delay of not more than forty-eight hours for the consultation under paragraph (1)(b) if he is of the view that - 
a) There are reasonable grounds for believing that the exercise of that right will interfere with evidence connected to security offence;

b) It will lead harm to another;

c) It will lead to the alerting of other person suspected of having committed such an offence but who are not yet arrested; or

d) It will hinder the recovery of property obtained as a result of such an offence.

· Amendments to the Prevention of Crime Act 1959 (Act 297)
A Bill to amend and extend the Prevention of Crime Act 1959 (Act 297) or the PCA was passed by the House of Senate of Malaysia in October 2013. The amendments were made to provide for a more effective prevention of crime in the country.
Some of the amendments and new provisions provided in the Amendment Act include the following:
i. Section 7C – The Prevention of Crime Board, as newly constituted under the Amendment Act, may issue a detention order against a person who has committed two or more serious offences, regardless of whether or not he has been convicted, and merely on the sufficiency of evidence.
ii. Sections 9 A(2) and 9(5) – These sections deprive an individual’s right to legal representation as enshrined in Article 5 of the Federal Constitution of Malaysia and Article 7 of the Universal Declaration of Human Rights (UDHR).

iii. Section 15A – This section prevents a judicial review of the Board’s decision except on procedural matters, which would in turn lead to the denial of one’s right to access to trial.
iv. Section 19A under the new Part IVA on ‘Detention Orders’ provides that the Prevention of Crime Board, a body effectively appointed by the Executive, may “direct that any registered person be detained under a detention order for a period not exceeding two years at a time’. Therefore it would be possible to repeatedly extend a person’s detention for two years, every two years, as long as such detention is considered in the interest of “public order, public security or prevention of crime.”
· Dangerous Drugs Act 1952 (Act 234)
The Dangerous Drugs Act 1952 (Act 234) is an Act which sets out the regulations for the importation, exportation, manufacture, sale and use of dangerous drugs and substances as well as the jurisdictions of courts in respect of the related offences.

Section 31 (1) of the Act provides that the following

Any police officer or any officer of customs may arrest, without a warrant, any person whom he reasonably believes to have committed or to be committing an offence against this Act, and every offence against this Act shall be deemed to be a seizable offence for the purposes of the Criminal Procedure Code.
Section 31 (B) of the Dangerous Drugs Act 1952 further allows the extension of detention period up to fifteen days in whole if the investigation cannot be completed within twenty-four hours as follows:
Whenever any person is arrested and detained in custody by any officer of customs for an offence against this Act, and it appears that the investigation cannot be completed within a period of twenty-hours from the time that the person is arrested, any officer of customs may produce such person before a Magistrate and the magistrate may, whether he has or has not jurisdiction to try the case, from time to time, authorise the detention of such person in such custody as such Magistrate thinks fit for a term not exceeding fifteen days in the whole.
3. Please describe the most common problems individuals face in their realisation of the right in your country.
Since its inception in 1999, SUHAKAM has received various complaints from the public regarding allegations of human rights violations which also include abuse of power by the police force as well as police inaction which often has led to alleged prolonged detention period and denial of the right to legal representation. The data below shows the number of complaints received by SUHAKAM on the alleged abuse of power by the police and police inaction between 2008 and 2012.

	Year
	Complaints Received on the Abuse of Power by Police Force
	Complaints Received on Police Inaction

	2008
	10
	10

	2009
	6
	40

	2010
	18
	57

	2011
	34
	66

	2012
	38
	36


Note: These data are based on the number of complaints received by SUHAKAM in  Peninsular Malaysia.
Based on the complaints received by SUHAKAM from 2008 to 2012, some of the common problems individuals face in their realisation of the above mentioned right include the following:

i. Abusive use of remand procedures by the police (‘roadshow remands’) – where suspects were moved from one district police station to another for further detention. It was alleged that the police misused Section 117 of the CPC to prolong the remand period of the suspects.

ii. Denial of their right to legal representation – SUHAKAM received one complaint on the denial of the right to legal representation in 2011 where a complainant, a lawyer, was not allowed to see his client who was detained. In 2012, there was one complainant who came to SUHAKAM to file a complaint against the police for denying his right to legal representation.

iii. Police inaction – there were also complaints on the lack of action by the police with regard to the investigations on the reports lodged. This also caused the prolongation of the remand period for the accused person as the police could extend their remand period based on Section 117 of the CPC, should the investigations not be completed within twenty-four hours.

Between 2008 and 2012, SUHAKAM also received complaints in relation to preventive detention laws, namely the Emergency (Public Order and Prevention of Crime) Ordinance 1969, Internal Security Act 1960 and Dangerous Drugs (Special Preventive Measures) Act 1985. The data below shows the number of complaints received by SUHAKAM on the three preventive detention laws between 2008 and 2012.
	Year
	Complaints received on Emergency Ordinance (Public Order and Prevention of Crime) Ordinance 1969
	Complaints received on Internal Security Act 1960
	Complaints received on Dangerous Drugs (Special Preventive Measures) Act 1985

	2008
	57
	7
	6

	2009
	32
	2
	-

	2010
	69
	2
	11

	2011
	44
	3
	6

	2012
	5
	2
	3


Note: These data are based on the number of complaints received by SUHAKAM in  Peninsular Malaysia.

The complaints received regarding the abovementioned preventive detention laws were mainly on allegations that the police had acted on the basis of false and/or malicious information as well as claims that the police abused their power in recommending to the Minister of Home Affairs of Malaysia that actions should be taken against certain individuals under these preventive detention laws.
Note: The Emergency (Public Order and Prevention of Crime) Ordinance 1969 and the Internal Security Act (ISA) 1960 were repealed by the Government of Malaysia in 2012.

4. How does your national institution assist individuals who do not enjoy the right to bring proceedings before court?
In general, the CMID will firstly assess the nature of the complaints received and determine whether it is within SUHAKAM’s jurisdiction for further follow up and investigation. Based on its standard operating procedures, the CMID will only follow up and investigate cases of complaint related to human rights; in relation to cases of complaint not related to human rights, the CMID will  refer the cases to the relevant agencies for their further action.
In relation to the right to bring proceedings before court, SUHAKAM has  received complaints on preventive detention laws in Malaysia, namely the Emergency Ordinance (Public Order and Prevention of Crime) Ordinance 1969, Internal Security Act (ISA) 1960 and Dangerous Drugs (Special Preventive Measures) Act 1985, all of which allows detention without trial. 
As a follow up to these complaints, the CMID would forward the appeals of the families of the detainees to the Minister of Home Affairs of Malaysia and recommend for the release of the detainees or for the detainees to be tried before a court of law. 
5. Does your national institution assist your country in the realisation and implementation of this right? If yes, please explain how.

Yes, SUHAKAM assists Malaysia in the realisation and implementation of the aforementioned right. 
Other than the CMID which handles complaints on human rights violations by the public, the RPDD undertakes research and reviews on the national legislation and policies of Malaysia, in particular to ascertain whether they comply with international human rights standards. One of SUHAKAM’s published reports on national legislation is the ‘Review of the Internal Security Act 1960’ which contained SUHAKAM’s review on this law that allowed for preventive detention, and SUHAKAM’s recommendations to the relevant agencies for their consideration and possible adoption.

Other reports by SUHAKAM included the following:

i. Law Reform Report on Right of Remand Prisoners (2001)

ii. Report on Follow-Up Forums on the Right to an Expeditious and Fair Trial on 10 and 11 March 2006

With regard to human rights education, the Education Division of SUHAKAM also conducts regular workshops and trainings for the police to increase their awareness on human rights principles and enable discussions on related issues of human rights which include, among others, the alleged human rights violations and abuse of power by the police. In 2008, SUHAKAM published a human rights manual for law enforcement agencies entitled ‘Readings in Human Rights for Law Enforcement’ which included the key human rights principles. The manual is used in SUHAKAM’s human rights trainings to provide a better understanding on relevant human rights to the police officers.
In addition, the International Coordination Division (ICD) of SUHAKAM would also highlight the pressing issues in Malaysia at the international fora for the attention of the Government of Malaysia and the international communities. As part of the Malaysia’s second Universal Periodic Review (UPR) process in 2013, the ICD had submitted SUHAKAM’s stakeholder’s report to the UPR Working Group in March 2013. In the report, the ICD highlighted SUHAKAM’s concerns on the existing preventive detention laws in Malaysia such as the Security Offences (Special Measures) Act 2012 (Act 747). 
6. How would the general principles and guidelines that the Working Group has been entrusted to elaborate on the realisation of the right to bring proceedings before court best support your work?

In its efforts to promote human rights, SUHAKAM conducts regular human rights workshops and trainings for the law enforcement agencies in Malaysia. ‘The General Principles and Guidelines on Remedies and Procedures on the Rights of Anyone Deprived of His or Her Liberty by Arrest or Detention to Bring Proceedings before Court’ may serve as one of the reference materials in SUHAKAM’s workshops and trainings to educate the enforcement agencies on the rights of individuals in arrest and detention.
On the other hand, SUHAKAM could also recommend the said general principles and guidelines to the relevant Government agencies in Malaysia, in particular the legislative departments, for their information and consideration in incorporating the principles and guidelines in the national legislation of Malaysia.

7. In your view, how would these general principles and guidelines best support your country?

SUHAKAM is of the view that these general principles and guidelines could be a useful tool in increasing awareness of the enforcement agencies and other relevant Government agencies to curb and prevent the violation of the rights of individuals during arrest and detention, as well as ensure their right to undue delay to trial, the right to legal representation and the right to fair trial.
Prepared by Ms. Chua Yen Sin, International Coordination Division
Overseen by:
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� Please refer to SUHAKAM’s Response to Question no. 2 of this Questionnaire for further information on Section 28 (A) (8) and Section 117 of the Criminal Procedure Code (Act 593).
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