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A.

Introduction

1. The right of anyone deprived of his or her lityeto bring proceedings
before a court, in order that the court may dedcidithout delay on the lawfulness
of his or her detention and obtain appropriate réime upon a successful
challenge, is widely recognized in internationaldanregional human rights
instruments,, the jurisprudence of the International Court ofstite and
international human rights mechanisms, including teports and country visits
of treaty bodies and special procedure mandateens)dregional human rights
mechanisms, in the domestic lagf States and the jurisprudence of national
courts? It is viewed as an essential component of due@se rights necessary to
protect the right to liberty and security of thergen in all situations of
deprivation of liberty and to prevent arbitrary est, detention, including secret
detention, exile, forced disappearance or riskasfure and other cruel, inhuman
or degrading treatment or punishmént.

2.  The right to challenge the lawfulness of detemtbefore a court is a self-
standing human right, the absence of which const#a human rights violatich.
It is a judicial remedy designed to protect perddneedom and physical integrity
against arbitrary detention by means of ensurirg right of anyone deprived of
liberty to take proceedings before a court, in orthat that court may determine
without delay the arbitrariness or lawfulness o tthetention and the release of
the detainee be ordered where the detention isddarbe arbitrary or unlawful. It
is also a means of determining the whereaboutdate ®f health of such a person
and identifying the authority ordering or carryingt the deprivation of liberty.

3. Ensuring that the detainee is not exclusivelyhat mercy of the detaining
authority, the exercise of the right to court revieof detention acts as a
fundamental safeguard against detention, tortureotirer cruel, inhuman or
degrading treatment or punishment and plays an itapo6 role in clarifying the

situation of involuntary or enforced disappearantd$ie protection is among
those judicial remedies that are essential to prxesdegality in a democratic

society® The effective exercise of this fundamental safeduaf personal liberty

in all situations of deprivation of liberty, withbwelay and without exception,
resulting in appropriate remedies which will be emtitlement to release and the
provision of an enforceable right to compensatiqggou a successful challenge,
must necessarily be guaranteed by the State iralain practice.

4. The national laws of many countries fail to pid®es sufficient protection to
all persons deprived of their liberty in all siticats due to the absence of a legal
framework to ensure the effective and real exercidethe right, without
exception, to take proceedings before a court withdelay to challenge the
arbitrariness and lawfulness of detention and nexeippropriate remedySeveral
international and regional human rights bodies arsiruments have articulated a
strong position on the non-derogability in any dimstance of the right to take
proceedings before a court. The Working Group obitkary Detention urges all
States to incorporate this position into their natil laws®

5.  The Human Rights Council requested the Working @®raan Arbitrary

Detention to prepare and present to it before the ef 2015, draft basic
principles and guidelines on remedies and proceslune the right of anyone
deprived of his or her liberty by arrest or detentito bring proceedings before
court without delay, in order that the court maycide without delay on the
lawfulness of his or her detention and order hisher release if the detention is
not lawful® The Working Group was directed to seek the vievStates, United

Nations agencies, intergovernmental organizatidnsaty bodies, in particular,



the Human Rights Committee, other special proceslurational human rights
institutions, non-governmental organizations anteotrelevant stakeholders. In
2013, the Working Group distributed a questionnairéhe aforementioned group
of stakeholders requesting details on the treatnafnthe right to bring such
proceedings before a court in the respective |égaheworks.

6. The Working Group submitted a thematic reportte 27" session of the
Human Rights Council with a compilation of the imational, regional and
national legal frameworks on the right to challenglee lawfulness and
arbitrariness of detention before court, based lom information submitted by
stakeholders and additional reseatti.he thematic report documents general
practice accepted as law, and further best praétiaoplying the requirements of
international law.

7. On 1 and 2 September 2014, the Working Groupvenad a global
consultation in Geneva, Switzerland to bring togetithematic and regional
experts to elaborate on the scope and content efright to bring proceedings
before a court without delay to challenge the advihess and lawfulness of
detention and receive appropriate remedy, and afitakeholders to contribute to
the development of the draft principles and guides. The Working Group
produced a background paper for the consultationciwhdrew from Council
report (A/HRC/27/47) to set out the substantive gmdcedural obligations on
States to ensure the meaningful exercise of thiet tigg bring proceedings before a
court in practice. The background paper gives aereew of current State
practice in implementing each of the obligationghtighting several examples of
good practice. The observations on State practiee bmsed on the responses
provided by the 44 States to the Working Group’segtionnaire, and other
stakeholder submissions. The latter source not delponstrates general practice
accepted as law but also assists in identifyingtgmtion gaps and in proposing
good practices to ensure effective coverage fosqes deprived of their liberty to
effectively exercise this procedural safeguard. Beresponding States represent
all global regions and diverse legal traditions.

8. The Working Group on Arbitrary Detention’s dr&ftinciples and Guidelines
on remedies and procedures on the right of anyapeided of his or her liberty
to bring proceedings before a court without delaychallenge the arbitrariness
and lawfulness of detention and receive appropri@imedy, which are drawn
from international standards and recognized gooactices by States, aim to
provide guidance to States on the fundamental grias on whichthe laws and

procedures regulating this right should be basedl tanoutline specific elements
required for its effective exercise.

9. For the purposes of the draft Principles and délines, the terms
“everyone” or “anyone” means every human being withdiscrimination based
on birth; national, ethnic or social origin; langueg religion; economic condition;
political or other opinion; gender; sexual oriemat or disability or other status,
and which aims towards or can result in ignoring #yuality of human rights. It
particularly includes, but is not limited to: womeespecially pregnant and
breastfeeding women) and men; girls and boys; soddj persons with
disabilities; including psychosocial disabilitiesjesbian, gay, bisexual,
transgender and intersex persons; non-nationat$yding migrants regardless of
their migration status, refugees and asylum see¢kptsrnally displaced persons;
persons accused or convicted of a crime; persons kdve or are suspected to
have engaged in terrorist activity; problematic drug consumers; dementia
sufferers; human rights defenders; older persoessqns living with HIV/AIDS



and serious contagious diseases; indigenous pespbe;workers; and racial or
religious minorities.

10. For the purposes of the draft Principles andid€lines, the term
“deprivation of liberty” includes the period of deition, arrest, pre-trial and post-
trial detention®® This also includes placing individuals in tempyraustody in
stations, ports and airports or any other facisitiwhere they remain under
constant surveillance, such as house arrest, rbtadimin through labour,
retention in recognized and non-recognized cenfi@s migrants or asylum
seekers, psychiatric facilities and international tpansit zones in ports or
international airports, gathering centres or haapitas this may not only amount
to restrictions to personal freedom of movement; &lso constitute a de facto
deprivation of liberty’* It further includes other forms of preventive sdtu
detention, including: during armed conflicts and ergency situations;
administrative detention for security reasons; adetention of individuals
considered as civilian internees under internatidnananitarian law.

11. For the purposes of the draft Principles andidélines, deprivation of
liberty is regarded as “arbitrary” in the followingases: (a) When it is clearly
impossible to invoke any legal basis justifying theprivation of liberty (as when
a person is kept in detention after the complebémhis or her sentence or despite
an amnesty law applicable to the detainee); (b) Wtee deprivation of liberty
results from the exercise of the rights or freedagnsranteed by articles 7, 13,
14, 18, 19, 20 and 21 of the Universal DeclarattdrHuman Rights and, insofar
as States parties are concerned, by articles 1,219,821, 22, 25, 26 and 27 of the
International Covenant on Civil and Political Righfc) When the total or partial
non-observance of the international norms relatiagthe right to a fair trial,
established in the Universal Declaration of Humaigh® and in the relevant
international instruments accepted by the Stateeored, is of such gravity as to
give the deprivation of liberty an arbitrary chaterg (d) When asylum seekers,
immigrants or refugees are subjected to prolongddinistrative custody without
the possibility of administrative or judicial rewieor remedy; or, (e) When the
deprivation of liberty constitutes a violation aftérnational law for reasons of
discrimination based on birth; national, ethnicsocial origin; language; religion;
economic condition; political or other opinion; ghar; sexual orientation; or
disability or other status, and which aims towandscan result in ignoring the
equality of human right¥.

12. In its deliberation No. 9 concerning the defom and scope of arbitrary
deprivation of liberty under customary internatibiaw'®, the Working Group
restated its constant jurisprudence on the proioibitof all forms of arbitrary
deprivation of liberty, and demonstrated that igeneral practice accepted as law,
constituting customary international law and a pepéory norm (jus cogens). In
its 2013 annual report to the Human Rights Couhthle Working Group restated
that the prohibition of arbitrariness in the demtion of liberty requires a strict
review of the lawfulness, necessity and proportliapaf any measure depriving
anyone of their liberty, which can arise at anygstaf legal proceedings. In the
interactive dialogue at the twenty-second sessibthe Human Rights Council,
States gave general support for the conclusiorthefieliberatiort®

13. For the purposes of the draft Principles andidélines, deprivation of
liberty is regarded as “unlawful” when it is not osuch grounds and in
accordance with such procedure as are establishddv®® It is used to refer to
both detention that violates domestic law and dig@nthat is incompatible with
the Universal Declaration of Human Rights, gengsehciples of international



law, customary international laf®nternational Humanitarian La#,HL, as well
the relevant international instruments acceptedthsy States concerned. It also
includes detention that may have been lawful atiitseption but has become
unlawful because the individual has completed swyvia sentence of
imprisonment or because the circumstances thatifyjushe detention have
changed?

14. It should be noted that States employ differemdels to regulate the
exercise of the right to bring proceedings beforecaurt without delay to
challenge the arbitrariness and lawfulness of dé&tenand obtain appropriate
remediesThe draft Principles and Guidelines do not endasg specific model
but encourage States to guarantee this right indad practice.

15. The draft Principles and Guidelines are basedhe recognition that States
should undertake a series of measures to estabfidfor reinforce the procedural
safeguards provided to persons deprived of thdderty. The goal of such
measures is to improve access to justice and t@emtearbitrary or unlawful

detention.

16. Recognizing that certain groups are entitlechdalitional protection or are
more vulnerable when deprived of their liberty, thiraft Principles and
Guidelines also provide specific provisions for wem children, persons with
disabilities and non-nationals, including migramegardless of their migration
status, refugees and asylum seekers and other gnoitp special needs.

17. The draft Principles and Guidelines are priftiyaconcerned with the right
of anyone who is deprived of his or her liberty hyrest or detention to take
proceedings before a court, in order that that touay decide without delay on
the lawfulness of the detention, and to be releasédre it is found unlawful.
This is distinct from the right of anyone arrestddetained on a criminal charge
to be brought promptly before a judge or other ¢uali authority and tried within
a reasonable time or be releasBathing in these draft Principles and Guidelines
should be interpreted as providing a lesser degfgmotection than that provided
under existing national laws and regulations artdrimational and regional human
rights conventions or covenants applicable to theerty and security of the
person.However, this should not be interpreted as meailirag States are bound
by international and regional instruments that thaye not ratified or acceded to.

B. Principles
Principle 1. Right to be free from arbitrary or unlawful deprivation of liberty

18. Recognizing that everyone has the right to bee ffrom arbitrar? or
unlawful deprivation of liberty! everyone is guaranteed the right to take
proceedings before a court without delay, in orthext that court may decide on
the arbitrariness or lawfulness of the detentiomd abtain appropriate remedies
and this should be provided for in their nationafal systems at the highest
possible level, including, where applicable, in tomstitution®

Principle 2. Responsibilities of the State and Mers

19. Specific legislatioff and regulations must be enacted to guaranteeighé r
to take proceedings before a court without delaghallenge the arbitrariness and
lawfulness of detention and receive appropriateadyn A comprehensiveet of
applicable procedureshall be put in place to ensure the right is acbésgo all



persons in all situations of deprivation of libedpd is effectiveé’ Consequently,
the necessary human and financial resources shall aHocated to the
administration of justice systeffi.The right to bring proceedings before a court
must also be protected in private relationshipshstitat the duties apply to
international organisations and under certain aitstances to non-State actors.

Principle 3. Scope of application of the right tdoring proceedings before a
court

20. Any individual who is deprived of liberty in wrsituation? by or on behalf
of a governmental authority at any level, has tightrto take proceedings before
a court without delay in that State’s jurisdictitmchallenge the arbitrariness and
lawfulness of his or her deprivation of liberty aneceive appropriate remedy.
Any form of detention will constitute the effectivantrol making the individual
subject to the State’s jurisdiction. Participationdetention will give the State the
duty to ensure the individual’s right to bring pesalings before a couft.

Principle 4. Non-derogability of the right to take proceedings before a court

21. The right to bring proceedings before a couthaut delay to challenge the
arbitrariness and lawfulness of detention and ob&gipropriate remedies is not
derogable under international I&%w.It must not be suspended, rendered
impracticable, restricted, or abolished under aimgumstance$® even in times of
war, armed conflict, or public emergency which tens the life of the nation
and the existence of which is officially proclaim&d

Principle 5. Non-discrimination

22. The right to bring proceedings before a couthwut delay to challenge the
arbitrariness and lawfulness of detention and nexeippropriate remedy may be
exercised by anyone. This includes all persons ndlgas of age; race; colour;
gender; sexual orientation and gender identity;gleage; religion or belief;

political or other opinion; national or social oing property; citizenship or

domicile; birth; and, education, social or otheatas?®

(=

23. A court of law shall review the arbitrarinessidalawfulness of the
deprivation of liberty. Such a court shall bear thdl characteristics of a
competent, independent and impartial tribunal cépath exercising recognizable
judicial powers and be established by §w.

Principle 6. The court as reviewing body

Principle 7. Right to be informed

24. Anyone deprived of liberty shall be informed oab their rights and

obligations under law through appropriate means. oA other procedural

safeguards, this includes the right to be informed,a language the detained
person understands, of the possible judicial avelouehallenge the arbitrariness
and lawfulness of the deprivation of libettyand the right to bring proceedings
before the court without delay and obtain approjeriemedies® Further, such

persons shall be enabled with the means to brint feuch a challenge.

25. Information on rights during anjz_eprivationldferty shall be made freely
available and accessible to the public.
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Principle 8. Timeframe for the exercise of the ght to bring proceedings before
the court

26. The right to bring proceedings before a couthaut delay to challenge the
arbitrariness and lawfulness of the deprivationlibérty and obtain appropriate
remedies applies in principle from the moment afeat or detentiofi and ends
with the release of the detainee. The right tomlaémedies after release must not
be rendered ineffective by statutes of limitatfn.

Principle 9. Prompt and effective legal assistamc

27. Anyone deprived of his or her liberty shalvbaprompt and regular access
to an independent legal representative of his ardmosing at any time during
his or her detention, including immediately afterest or detentiof!

28. If, in extraordinary circumstances, an indivatldoes not defend himself or
herself personally or engage his or her counsethafice within the time period

established by law or does not have or cannot dfforpay for counsel of choice,
the individual shall be informed of his or her rtg legal representation of their
own choosing and immediate access shall be engoradother independent and
suitably qualified legal representative provided thg State with no costs under
certain circumstances provided by |14w.

29. Legal representatives shall be able to carry tbair functions effectively
and independently, free from fear of reprisals, eifdrence, intimidation,
hindrance or harassmefit. Authorities shall respect the privacy and
confidentiality of legal representative-detaineencounications”

30. Proceedings, and legal assistance in the pdicgs, shall be at no cost for a
detained person, or his or her representative, avittadequate means.

31. Effective legal aid shall be provided prompdllyall stages of the detention.
Effective legal aid includes, but is not limited, tonhindered access to legal aid
providers for detained persons, confidentialitycoinmunications, access to case
files and adequate time and facilities to prepaedefence.

32. Persons deprived of liberty shall be accordddgaate time and facilities
and means to prepare their defence and to commienigidh counsel of their own
choosing*®

Principle 10. Persons able to bring proceedingselfiore a court

33. Procedures shall allow anyone to bring procegsliibefore a court without
delay to challenge the arbitrariness and lawfulnesshe deprivation of liberty
and obtain appropriate remedies, including the ide® his or her legal
representative, family members or other interegtadties, whether or not they
have proof of the consent of the detaifiee.

34. No restrictions may be imposed on the detamability to contact his or her
legal representative, family members or other ies¢ed parties.

Principle 11. Appearance of the detainee befordé court

35. The physical appearance of the detainee beftwe court shall be
guaranteed® at the first hearing of the challenge to the asdyihess and



lawfulness of the deprivation of liberty, and evdime that the person deprived
of liberty requests to appear physically before ¢bart.

Principle 12. Equality before the courts

36. The proceedings shall be fair and effectiveiactice and the parties to the
proceedings in question shall be ensured the tigletqual access, to present a full
defence, equality of arms and be treated without discrimination before the
courts?®

37. This includes that no individual shall be depd de iure or de factq in
procedural terms, of his or her right to equal asc@éncluding to his or her case
file presented to the court by the prosecution eéxusity apparatus) and equality
of arms, and the requirement that the same proetdights be provided to all
parties, subject only to any distinctions that &@sed on the law and can be
justified on objective, reasonable grounds not iimgx actual disadvantage or
other unfairness to the detained per&bn.

Principle 13. Burden of proof

38. In every instance of detention the burden sthklishing the legal basis, as
well as the reasonableness, necessity and propaiity of the detention lies with
the authorities responsible for the detentibn.

Principle 14. Standard of review

39. No limitation may be imposed on the court'shauity to review the factual
and legal basis of the arbitrariness and lawfulrafshe deprivation of liberty.

40. The court shall consider all available evidertbat has a bearing on the
arbitrariness and lawfulness of detention, that ttee grounds justifying the
detention, its necessity and proportionality to #ie sought, and not merely to
its reasonableness or other lower standards oérevi

41. |In order to determine that a deprivation ofelity is non-arbitrary and
lawful, the court shall be satisfied that the dé¢i®m was carried out under
grounds and according to procedures prescribeddtiomal law, and that it was
and remains non-arbitrary and lawful under botHore! and international law.

Principle 15. Remedies and Reparations

42. Any person arbitrarily or unlawfully detained guaranteed access to
effective remedies and reparatiofis,capable of providing restitution,
compensation? rehabilitation, satisfaction and guarantees of -ngmetition.
Reparations should be adequate, effective and pt.

43. Where a court determines that the deprivatidnlilwerty is arbitrary or
unlawful the court shall order the conditional onconditional release from
detention®® Relevant authorities shall give immediate effeaty aorder for
release’

44. The right to reparation cannot be rendered fewive by amnesties,
immunities, statutes of limitations, or other defer of States.
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Principle 16. Exercise of the right to bring procedings before a court without
delay to challenge the lawfulness and arbitrarinessf the detention in
situations of armed conflict, public danger or othe emergency that threatens
the independence or security of a State

45. All detained persons in a situation of armedftiot, as properly characterized
under international humanitarian law, or in oth@cemstances of public danger
or other emergency that threatens the independenceecurity of a State, are
guaranteed the exercise of the right of to bringceedings before a court without
delay to challenge the arbitrariness and lawfulnesshe deprivation of liberty
and to receive appropriate remeflyThis right and corresponding procedural
guarantees complement and mutually reinforce théesruof international
humanitarian law?®

46. Domestic legislative frameworks should not ailfor any restrictions on the
safeguards of persons deprived of their liberty amdcounter-terrorism,
emergency legislation or drug-related policies, @aming the right to bring
proceedings before a court to challenge the lavds$n and arbitrariness of
detention and receive appropriate reméy.

47. In times of public emergency which threatens lifie of the nation and the
existence of which is officially proclaimed, somepedural elements of the right
to challenge the lawfulness and arbitrariness ef dietention may be derogated
from to the extent strictly required by the exigascof the situation in the sense
that the state may take practical measures to agumate practical constraints.

48. Any measures taken to suspend or restrict ddriegfundamental rights and
freedoms, under states of emergency, must purdaegiimate goal, be necessary
and appropriate to the goal to be achie¥e®ossible derogations from any
application of the right to bring proceedings be&foa court without delay to
secure a judicial determination of the non-arbitrass and lawfulness of a
detention and receive appropriate remedy will deberpon the character,
intensity, pervasiveness, and particular contexthef emergency and upon the
corresponding proportionality and reasonablenessth&f derogation® Such

derogations must not, in their adoption, represant misuse or abuse of powér.

49. Any derogation from any application of the higto bring proceedings
before a court without delay to challenge the advihess and lawfulness of
detention and receive appropriate remedy is peeaitinly to the extent and for
the period of time strictly required by the exigerw of the situation, provided
that such measures are consistent with the Stadé®r obligations under
international law and do not involve discrimination the ground of race, color,
sex, language, religion, or social origh.

50. Where counter-terrorism measures require tloptan of specific measures
limiting certain rights and guarantees in a venyited manner, including those
relating to the right to bring proceedings beforeoarrt without delay to challenge
the arbitrariness and lawfulness of detention arakive appropriate remedy, they
must remain consistent with the norms of internadiolaw®®

51. A State which detains a person in a situatibaroned conflict, as properly
characterized under international humanitarian lawjn other circumstances of
public danger or other emergency that threatensrttiependence or security of a
State, by definition has that person within itseetive control, and thus within its
jurisdiction, has the duty under international leavguarantee the exercise of the
right of the detainee to bring proceedings beforecaurt without delay to
challenge the arbitrariness or lawfulness of thprdetion of liberty and receive
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appropriate remedy. This right, and corresponding procedural guarasitee
complements and mutually reinforces the rules dkrmational humanitarian
law.®® Reconsideration, appeal or periodic review of dietis to intern or place in
assigned residence alien civilidh#n the territory of a party to an international
armed conflict, or civilian® in an occupied territory, shall comply with these
draft Principles and Guidelines, including the drRfinciple on ‘The court as
reviewing body’”*

52. Prisoners of war should be entitled to bringgeedings before a court
without delay to challenge the arbitrariness andfldness of the deprivation of
liberty and receive appropriate remedy where theidee: (a) challenges his or
her status as a prisoner of war(b) claims to be entitled to repatriation or
transfer to a neutral State if seriously injuredseriously sick? or (c) claims not
to have been released or repatriated without détdpwing the cessation of
active hostilities™

53. Administrative detention or internment in thentext of a non-international
armed conflict may only be permitted in times ofbfic emergency which
threatens the life of the nation and the existerafe which is officially
proclaimed’” Any consequent deviation from procedural elemearftshe right to
bring proceedings before a court without delay haltenge the arbitrariness and
lawfulness of the deprivation of liberty and recei@appropriate remedy must be in
conformity with these draft Principles and Guidelsn including the draft
Principles on ‘Non-derogability’; ‘Right to be infmed’; ‘The court as reviewing
body’; ‘Equality of arms’; and ‘Burden of proof®.

Principle 17. Special obligations to guarantee aess to the right to bring
proceedings before a court

54. Special measures are required under internalil@w to ensure meaningful
access to the right to bring proceedings beforewtcwithout delay to challenge
the arbitrariness and lawfulness of detention aeckive appropriate remedy by
certain groups of detainees including, but not tadi to: children; women

(especially pregnant and breastfeeding women); rofibgsons; persons detained
in solitary confinement or other forms of incommecado detention of restricted
regimes of confinement; persons with disabilitieipcluding psychosocial

disabilities; persons living with HIV/AIDS and sets contagious diseases;
dementia sufferers; drug users; indigenous peogds; workers; on the basis of
gender identity; racial or religious minorities; mmationals, including migrants
regardless of their migration status; asylum-segkard refugees; and, internally
displaced persons.

Principle 18. Specific measures for children

55. In all situations of childréhexceptionally deprived of their liberty, the best
interests of the child shall be the primary consati®n.

56. The ability to challenge the arbitrariness dandf s of the detention of

children shall be prioritizéd and be accessible, age-appropriate,
multidisciplinary, effective and responsive to thgecific legal and social needs
of children.

57. The authorities ordering the detention of ctehd shallex officio request
courts to review the arbitrariness and lawfulnegsheir detention. This does not
exclude the right of others to bring proceeding$obe court to challenge the
arbitrariness and lawfulness of the detention efsthchildren.
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Principle 19. Specific measures for women

58. Applicable, appropriate and gender-sensitiveasnees shall be taken to
ensure the ability of women to exercise their rightbring proceedings before a
court without delay to challenge the arbitrarinassl lawfulness of detention and
receive appropriate remedy, including introducingh active policy of
incorporating a gender perspective into all polégielaws, procedures,
programmes and practices relating to the deprivatib liberty to ensure gender
equality and equal and fair access to justice.

Principle 20. Specific measures for persons wittlisabilities

59. The Courts, while reviewing the legality ofetldeprivation of liberty of
persons with disabilities, shall comply with theatts obligation to prohibit
involuntary committal or internment on the groundf disability or perceived
disability,” particularly on the basis of psychosocial or ildelual disability or
perceived psychosocial or intellectual disabilins well as their obligation to
design and implement de-institutionalization stgi¢s.

60. The arrest or detention of a person with a lilgg, including physical,
mental, intellectual or sensory disabilities, iguaed to be in conformity with the
law, including international law, and consistenttwihe right to humane treatment
and the inherent dignity of the person.

61. Persons with disabilities are entitled to beated on an equal basis with
others, and not to be discriminated against orbthsis of their disabilit§’

62. Any deprivation of liberty must be re-evaluhi@t systematic intervals with
regards to its arbitrariness and lawfuln&ss.

63. Persons with a disability must receive indiatdmed and appropriate
support to exercise the right to challenge thetaabiness and lawfulness of their
detention in accessible ways.

Principle 21. Specific measures for non-nationalsncluding migrants
regardless of their migration status, asylum seekerand refugees

64. Non-nationals, including migrants regardlesdhair status, asylum seekers
and refugees, in any situation of deprivation dklity, shall be informéed of the

reasons for their detention and their rights inro@ction with the detention order,
including the right to bring proceedings beforecat without delay to challenge
the arbitrariness and lawfulness of their detentiand receive appropriate
remedy? including the right to legal assistance in accomawith draft Principle

9 on “Prompt and effective provision of legal assice”® in a language they use

and in terms they understafid.Anyone has the right to have the free assistance

of an interpreter if he cannot understand or spgbakianguage used in court.

65. Such detainees shall promptly be brought befojedicial authorit§® and
have access to regular periodic reviéwsf detention to ensure their detention
remains lawful and non-arbitrary. This does not lede their right to bring
proceedings before a court.

66. Irrespective of the body responsible for thgtention order, administrative
or other, non-nationals, including migrants regasdl of their migration status,
asylum seekers and refugees deprived of their tybshall be guaranteed access

11
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to a court of law? empowered to order immediate release or be ablaty the
conditions of release.

67. The deprivation of liberty as a penalty or giwd@ sanction in the area of
immigration control is prohibite&

68. The deprivation of liberty of an unaccompanmdseparated migrant child

is prohibited® @

Guidelines

Guideline 1. Scope of application

69. The right to bring proceedings before a couthaut delay to challenge the
arbitrariness and lawfulness of detention and nexe@ippropriate remedy applies:

(a) to all situations of deprivation of libertyndluding not only to
detention for purposes of criminal proceedings, &lsb to situations of detention
under administrative and other fields of law, irtilug military detention, security
detention, counter-terrorism detenti¥nnvoluntary hospitalization, immigration
detention, detention for extradition, arbitrary ests, house arrest, solitary
confinement, administrative detention, detention yagrancy or drug addiction,
detention of children for educational purposes aftlter forms of administrative
detention®?

(b) irrespective of the place of detention or thgal terminology used in the
legislation. Any form of deprivation of liberty oany ground must be subject to
effective oversight and control by the judiciaryhel requirement that detention
not be left to the sole discretion of the Staterdgeesponsible for carrying it out
is so fundamental that it cannot be overlookedrig eontext, and the procedural
guarantee is not susceptible to abrogation.

Guideline 2. Prescription in national law

70. A strict legality requirement applies, and boohthe form of the legal base
and the procedure for its adoption. The legal frnmek that establishes the
process to challenge the arbitrariness and lawisgnef detention shall have a
sufficient degree of precision, be drafted in cleard unambiguous language,
realistically accessible, and ensure that the exaetaning of the relevant
provisions and the consequences of its applicatiom foreseeable to a degree
reasonable for the circumstances.

71. Any restriction to liberty shall be based oational laws. Restrictions to
liberty can be based on the Constitution or in tbemmon law. Legislative acts
are to be drafted in accordance with the procedpralvisions related to the
Constitution.

Guideline 3. Non-derogability

72. In times of public emergency which threatens lifie of the nation and the
existence of which is officially proclaimed, Statey take practical measures to
accommodate practical constraints in the applicaibsome procedural elements
of the right to bring proceedings before a courthwut delay to challenge the
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arbitrariness and lawfulness of detention and aobéaipropriate remedies only to
the extent strictly required by the exigencieshod situatior?® provided that:

(a) the court’s authority to decide without delay the arbitrariness and
lawfulness of detention, and to order immediateeask if the detention is not
lawful, is not itself diminished*

(b) the duty of relevant authorities to give immegd effect to an order for
release is not diminished;

(c) such measures are prescribed by law, necessahe exigencies of the
situation (including by virtue of the fact that $esestrictive measures are unable
to achieve the same purpose), proportionate anddigariminatory;

(d) such measures are consistent with ensurirrg dfiective and adversarial
proceedings; and

(e) such measures are not otherwise inconsistéhtimternational law.

Guideline 4. Characteristics of the court and proedural guidelines for the
review of the arbitrariness and lawfulness of the dtention

73. In order to guarantee that any deprivationiloédty shall be ordered by and
be subject to the effective control of a judiciaitlaority® the following shall be
ensured:

(a) The court reviewing the arbitrariness and fldness of the detention
must be a different body from the one that ordematd implemented the
deprivation of liberty®®

(b) The court shall be competent, independent amglartial, capable of
exercising recognizable judicial powers and estdtdd by law. No procedures or
rules of selection and appointment of judges shoulddermine these
requirements;

(c) The court shall consider the application asmatter of urgency.
Adjudication of the case, including time for prepaon of the hearing, shall take
place as expeditiously as possiBle;

(d) The court must render its decision on the taabiness and lawfulness
of the detention within established deadlines;

(e) Adjudication of the case cannot be slowed bseaof insufficiency of
evidence. Delays attributable to the person detior their legal representative
do not count as judicial del&;

(f) The court shall ensure the appearance of dbtainee regardless of
whether he or she has asked to apgear

(9) The court shall have the p to determihe frbitrariness and
lawfulness of the detention and to order immediegkease if the detention is
arbitrary or unlawfuf® If further restrictions on the liberty of the inmidual are
under consideration, this shall be dealt with inm@diance with the principles of
international law;

(h) Any court order of release shall be respectadd promptly
implemented by the State authoriti¥s;

(i) The court shall have the power to take measuagainst the State
authorities in control of the detention where thepdvation of liberty is
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determined to be arbitrary or unlawful and/or theatment during the deprivation
of liberty was abusive;

(i) Persons deprived of liberty are entitled nugrely to take proceedings,
but to receive a decision, and without del®yn addition to being reasoned and
particularized® the court’s decision should be clear, precise, glete and
sufficient, the contents of which should be maddanstood in a language that the
detainee understands;

(k) Upon an unsuccessful challenge, the courgsision must provide
reason for why the individual should remain in dgien in light of the principle
that liberty should be the rule and detention theegption.

74. Exceptionally, for some forms of detention, t8s&amay enact legislation
regulating proceedings before a specialized tribumdaich must be established
by law affording equivalent guarantees of compeégniompartiality and the
enjoyment of judicial independence in deciding llegetters in proceedings that
are judicial in naturé® A tribunal managed entirely within the government
department responsible for enforcing detention fations and/or detention
facilities fails to meet the abovementioned staddar

75. Specialized tribunals can only be consideretegitimate and legally valid
if reasonable and objective criteria justify theixistence, that is, there exists a
special legal condition and/or vulnerability of thperson that requires special
protection through a specialized tribunal, such iadigenous peoples and
children® The right to equality before the laand to equal protection of the law
without any discrimination does not make all diffaces of
treatmentdiscriminatory. A differentiation based on reasolealand objective
criteria does not amount to prohibited discrimioatf® on the contrary it could be
tantamount to a violation of the right to equalltgfore tribunals and to be judged
by a competent tribunal with due process guarant€es

76. Military tribunals are not competent to reviethe lawfulness of the
detention of civilians as military judges and naliy prosecutors cannot meet the
fundamental requirements of independence and irigdiyt'*®

Guideline 5. Right to be informed

77. To ensure that an individual is informed of thesis for his or her detention
and the ability to challenge the arbitrariness émafulness of the detention, the
following shall be ensured:

(a) The factual and legal basis for the detentstwall be disclosed to the
detainee and/or his or her representative withoelayl and so as to provide
adequate time to prepare the challenge. This iredud copy of the detention
order, access to and copy of his or her case ifilegddition to disclosure of any
material in its possession, or to which it may gaatess, relating to the reasons
for the arrest and detentioff

(b) Persons deprived of liberty are informed natrely of their entitlement
to take proceedings challenging the arbitrarinessd dawfulness of the
deprivation of liberty, but also to receive a reasd and individualized decision
without delay. This includes how to commence thecedure, as well as of the
potential consequences of voluntarily waiving thasghts. Such information
should be widely published and made accessiblehéo general public in local
government offices and educational and religioustitations and through the
media, including the Internet, or other appropriateans;
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(c ) Information is communicated orally and in timg, and in a language
and format that is accessible and is understoodhleyperson deprived of his or
her liberty, taking into account augmentative anttermative means of
communications for persons with mental or physicapairments. Translation
services should be provided to all detainees whmnoa understand the language
of the information provided concerning his or hgyhts;

(d) Information is made available to geographigaliolated groups and
groups marginalized as a result of discriminatorggtices. Use should be made
of radio and television programmes, regional ancalonewspapers, the Internet
and other means, in particular, following changesthe law or specific issues
affecting a community;

(e) Detaining authorities in any facility whererpens deprived of their
liberty must inform detainees of their right to dleage the arbitrariness and
lawfulness of their detention and of other procedsafeguards;

(f) Such information should be provided in a mantteat corresponds to
the needs of illiterate persons, minorities, pessavith disabilities, indigenous
peoples, migrants, refugees, asylum seekers andrehi and such information
should be in a language that those persons understaformation provided to
children must be provided in a manner appropriattheir age and maturity;

(g) Means of verification that a person has adyubéen informed shall be
put in place. This may include documentation of preeson having been informed
by way of printed record, audiotape, videotape @nasses.

Guideline 6. Registers and record keeping withiprisons and other facilities of
detained persons

78. To ensure the accuracy and completeness obtergi and adequate case
management, and to ensure that State authoritiesvkwho is held in their

custody or detention facilities, including prisorend any other place of
deprivation of liberty, at all times, the followingeasures shall be taken:

(a) All records must contain, at a minimum, thdldwing information,
which shall be disaggregated by sex and age ofl¢tainee°

(i)  The identity of the person deprived of liberty;

(i)  The date, time and place where the person was degpf liberty and
the identity of the authority that deprived the s of liberty;

(i) The authority that ordered the deprivation of lityeand the grounds
for the deprivation of liberty;

(iv)  The authority responsible for supervising the deation of liberty;

(v) The place of deprivation of liberty, the date ande of admission to
the place of deprivation of liberty and the authyniesponsible for
the place of deprivation of liberty;

(vi) Elements relating to the state of health of thespe deprived of
liberty;

(vii) In the event of death during the deprivation of elty, the
circumstances and cause of death and the destmafithe remains;
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(viii) The date and time of release or transfer to anopha&ce of detention,
the destination and the authority responsible lfiertransfer;

(b) The registers and/or records of persons deprivf liberty, shall be made
promptly available, upon request, to any judicialodher competent authority or
institution authorized for that purpose by the law;

(c ) There must exist known procedures in placemmediately release a
detainee upon discovery that he or she is contgptinbe detained despite having
completed serving a sentence or detention order;

(d) In cases of non-compliance with such requiretaesanctions against the
State authorities responsible are necessary.

Guideline 7. Timeframe for exercise of the righto bring proceedings before a
court

79. To ensure that an individual shall not be degdi of his or her liberty
without being given an effective opportunity to beard without delay by a court
of law, no substantial waiting period shall exigtféwre a detainee can bring a first
challenge to the arbitrariness and lawfulness déwigon. Authorities are in this
context obliged to facilitate the right to bringogeedings before a court and to
facilitate the detained person to have immediateeas to his or her legal
representative to prepare their defence.

80. In order not to unnecessarily prolong an aauitror unlawful detention,
measures shall be taken to guarantee the following:

(a) Recognizing that as circumstances change &g tloe possibility that a
previous legal justification for a detention is fanger applicable, the detainee
has the right to challenge the arbitrariness andulness of his or her detention
multiple times;

(b) After the court has held that the circumstanpestify the detention, the
individual is entitled to take proceedings again similar grounds after an
appropriate period of time has passed, dependinghennature of the relevant
circumstances?’

(c ) There shall be no substantial waiting perlmtween each application
and no waiting period in cases of: alleged tortareother ill-treatment, or risk
thereof; incommunicado detention, or where the, IHealth or legal situation of
the detainee may be irreversibly damaged;

(d) The initiation of the challenge multiple timdses not relieve authorities
of the obligation to ensure the regular, periodidigial or other review of the
necessity and proportionality of continuing detentt*? nor exclude the
possibility of periodic review by the cougiroprio moty

(e) Where a decision upholding the arbitrarinesd Ewfulness of detention
is subject to appeal in accordance with nationajidation, it should be
adjudicated upon expeditiousi?. Any appeals filed by the State must take place
within legally defined limits and circumstances.

Guideline 8. Legal assistance

81. To ensure the full realization of the rightktiong proceedings before a court
to challenge the arbitrariness and lawfulness déntigon and receive appropriate



remedy. Access to legal counsel by all personsllisituations of deprivation of
liberty shall be facilitated through implementinttetfollowing measures:

(@) Access without delay to lawyers and other legsdistance providers,
at the latest prior to and during any questioningamn authority, and thereafter
throughout the period of detention. This includesviding detainees with the
means to contact a lawyer or other legal serviawiger of their choice;

(b) Where the services of a lawyer are not avdélabvery effort shall be
made to ensure that services available from sujtahlalified legal assistance
providers can be accessed by detainees under comslithat guarantee the full
respect of the rights of the detainees as setmutternational law and standards.
Depending on the system in place this includes mtlegal advisors, legal
assistants, paralegals and those running legalcslithat possess the requisite
skills and training as required under national |&wv the provision of legal
assistance and services;

(c) Effective legal aid shall be provided promypfrom the moment of
deprivation of liberty in order to ensure that theaffordable cost of legal
assistance does not present a barrier to individd&prived of their liberty to
bring proceedings before a court;

(d) Effective legal aid includes, but is not lbed to, unhindered access to
legal aid providers for detained persons, confiddity of communications,
access to case files and adequate time and fasilit prepare their defence;

(e) Respect for the confidentiality of communiocat including meetings,
correspondence, telephone calls and other formsomimunications with legal
counsel and other legal assistance providers. Stoohmunications may take
place within the sight of officials, providing th#ltey are conducted out of the
hearing of officials. If this confidentiality is bken any information obtained
shall be inadmissible as evidence;

(f)  Access to lawyers or other legal assistancevigers should not be
unlawfully or unreasonably restricted. If accessl@gal assistance is delayed or
denied, or detained persons are not adequatelyrmédd of their right to access
providers of legal assistance in a timely manneenta range of remedies shall be
available, in accordance with these draft Pringpded Guidelines.

Guideline 9. Persons able to bring proceedingsebore the court

82. To ensure the right to challenge the arbitressand lawfulness of detention
before court is practical and effective, the brostdeossible scope for persons to
commence proceedings before a court shall be edghreugh implementing the
following measures:

(a) Empowering a wider group of individuals witbgitimate interest in
the case to initiate such proceedings, includingiifa members of the detained
person, legal guardian, State authorities indepehftem the detaining authority,
the ombudsman or national human rights institutiamn, non-governmental
organization, or the employer or co-workers;

(b) Ensuring an informal, cost-free and simplifiprocess to commencing
a claim challenging the legality of detention befa@ourt, offering even the ability
to dispense with any requirement for the challetgbe submitted in writing*
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Guideline 10. Appearance before the court

83. To ensure the effectiveness and fairness efptoceedings, as well as to
reinforce the protection of the detainee from otharlations such as torture or
other ill-treatment!® the physical presence of the detainee before thetcshall
be guaranteed at the first hearing of the challengethe arbitrariness and
lawfulness of the deprivation of liberty, and evdime that the person deprived
of liberty requests to appear physically before twmart. This shall be ensured
through implementation of the following measures:

(a) Any person deprived of their liberty, and nmtly persons charged
with a criminal offence, shall enjoy the right tppear promptly, and no more
than a few days from the time of arrest, beforeoartin order to challenge the
arrest and detention as well as the conditions efention, including acts of
torture and ill-treatment;

(b) The court shall ensure that the detainee @annsunicate with the judge
without the presence of any official involved irshor her deprivation of liberty;

(c) State authorities having control over the deta who fail in their
obligation to produce without unreasonable delagy tletained person before the
court, on demand of that person or by Court OrédéiQuld be sanctioned as a
amtter of criminal and administrative law.

Guideline 11. Equality of arms

84. To ensure the procedure is guided by the adwé&l principle and equality
of arms, it shall be guaranteed in all proceedimjss criminal and all other forms
of non-criminal nature:

(a)  Full and complete access by detainees anid ligal counsel to their
legal files as well as a complete copy of th&fn;

(b) Ability of the detainee to challenge any domnts relating to his or
her case file, including all the arguments and matezlements adduced by the
authorities to justify the detention, which may teterminative in establishing
the arbitrariness and lawfulness of his or her doa '’

Guideline 12. Admissibility of evidence obtained byorture

85. Any statement which is established to have bmede as a result of torture
shall not be invoked as evidence in any proceedimysept against a person
accused of torture as evidence that the statemastmadé™®

Guideline 13. Disclosure of information

86. To ensure effective judicial oversight over tmbitrariness and lawfulness
of detention and to guarantee the detainee an tdffecopportunity to bring
proceedings before court without delay to challengpe arbitrariness and
lawfulness of detention and obtain appropriate réieg, the following measures
shall be implemented:

(a) All the relevant information shall be provileby the detaining
authorities to the judge, the detainee or his arlawyer;



(b) Disclosure must include exculpatory informatiovhich includes not
only information that establishes an accused’s oemme, but also other
information that could assist the detainee, formaghke, in arguing that his or her
detention is not lawful or that the reasons for dridher detention no longer apply;

(c) Sanctions, including criminal penalties, shiadl imposed on officials
who withhold or refuse to disclose information nedat to the proceedings or who
otherwise delay or obstruct proceedings.

87. The disclosure of information may be restrictady if the court concludes
that:'*®

(a) this is demonstrated to be necessary to puaslegitimate aim such as
protecting national security; respecting the righds reputation of another
individual; or protecting public order, health oomals®?% and

(b) it is demonstrated that less restrictive measiare unable to achieve the
same purpose, such as providing redacted summafigsformation that clearly
point to the factual basis for the detention.

88. Any proposed restriction on the disclosure affoimation must be
proportionate. An assessment of proportionalityuiess a balance to be struck
between how well the non-disclosure protects thgtimate aims being pursued
and the negative impact this has on the abilityhef person to respond to the case
or to pursue a challenge to the arbitrariness awifulness of detention. This
means that if a less restrictive measure can aehtbe legitimate aim, such as
providing redacted summaries of information, extearr in camera review of the
information for example, then that measure showddpplied.

89. If the authorities refuse to make the discleswand the court does not have
the authority to compel such disclosure, then thert must order that the person
be released.

Guideline 14. Burden of proof

90. The authorities need to establish that thera lisgal basis for the detention
in question, that the detention is justified acdogdto the principles of necessity,
reasonableness and proportionality, and that othess intrusive means of
achieving the same objectives have been considartte individual casé?

91. This burden of proof must be met in a mannat th known in detail to the
detainee, including those who are defendants inrsgerelated cases.

Guideline 15. Standard of review
92. Inreviewing detention, the court shall be gudeed the ability:

(a) to examine and act on the elements of inappatgness, injustice,
lawfulness, legality, predictability, and due preseof law, as well as basic
principles of reasonableness, proportionality amateassity, when reviewing the
arbitrariness and lawfulness of the detention;

(b) to consider whether detention remains justifiem all the changing
circumstances of the detained individual's caseluding: health; family life;
protection claims; or other attempts to regulane’s status;;
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(c) to consider and pronounce on whether altéveatto detention have
been considered.

93. An examination of the necessity and proportiiipa@f the detention, as well
as alternatives to detention shall take into actatails such as age, gender, and
marginalized groups.

94. When assessing whether the measures taken rareoinpliance with
international standards, the needs of specific gess affected and any
vulnerability must be taken into consideration alke tarbitrariness and
unlawfulness of detention may include the unsultgbiof detention for such
persons.

Guideline 16. Remedies and Reparations

95. When a judicial order of release becomes oparait must be complied
with immediately, as continued detention would lo@gidered arbitrary.

96. A copy of the decision finding the detentiorbitnary or unlawful will be
transmitted to the person concerned, with notifmatof the procedures for
obtaining reparations.

97. These persons have the right to full compepsaftior material harm,
elimination of the consequences of material harm @storation of all rights that
were either denied or infringed.

98. In the event of a person’s death, the rightctanpensation in line with
established procedures falls to their heirs.

99. Comprehensive legislation shall be developedetpulate the enforceable
right to receive compensation for anyone determit@dave been arbitrarily or
unlawfully detained and for any harm suffered bgeason as a result of unlawful
deprivation of liberty, irrespective of whether thetaining authorities were
responsible for such hart?. Compensation shall also be made available to
persons wrongly subjected to criminal charges thate subsequently dropped.

100. Compensation out of the public treasury of State, federal entity or
municipality for material damage suffered by a wittof arbitrary of unlawful
detention may include: earnings, pensions, socgalellits and other monies lost
as a result of the criminal prosecution; any propef the victim that was seized
or otherwise appropriated by the State on the bafsésconviction or court ruling;
fines and trial costs that the person had to besaa aesult of the enforcement of
the conviction; the victim’s legal costs; and otlersts?®

101. Release from detention and compensation maty oo their own, be
sufficient to provide the victim of an arbitrary anlawful detention with full and
effective remedy. The individual shall have an enéable right before the
competent domestic authority to prompt and adequate

(a) Restitution: this should, whenever possiblestore the victim to the
original situation before the gross violations nfdrnational human rights law or
serious violations of international humanitarianwlaoccurred. Restitution
includes, as appropriate: restoration of libertpjogment of human rights,
identity, family life and citizenship, return to els place of residence, restoration
of employment and return of property;

(b) Rehabilitation: this should include medicaldapsychological care as
well as legal and social servic&s;



(c ) Satisfaction: this should include, where apgble, any or all of the

following:*%®

(i) Effective measures aimed at the cessationooftiouing violations;

(i) Verification of the facts and full and publitisclosure of the truth to the
extent that such disclosure does not cause fulthem or threaten the safety
and interests of the victim, the victim’s relativegitnesses, or persons who
have intervened to assist the victim or prevent tleeurrence of further

violations;

(iii) The search for the whereabouts of the dissgred, for the identities of
the children abducted, and for the bodies of thkiled, and assistance in
the recovery, identification and reburial of thedbes in accordance with the
expressed or presumed wish of the victims, or thkucal practices of the
families and communities;

(iv) An official declaration or a judicial decisiorestoring the dignity, the
reputation and the rights of the victim and of mers closely connected with
the victim;

(v) Public apology, including acknowledgement bétfacts and acceptance
of responsibility;

(vi) Judicial and administrative sanctions agaip&rsons liable for the
violations;

(vii) Commemorations and tributes to the victims;

(viii) Inclusion of an accurate account of the habons that occurred in
international human rights law and internationahtamnitarian law training
and in educational material at all levels.

(d) Guarantees of non-repetition: this should i@, where applicable, any or
all of the following measures, which will also coibute to prevention?

(i) Ensuring effective civilian control of militgrand security forces;

(i) Ensuring that all civilian and military proedings abide by international
standards of due process, fairness and impartjality

(iii) Strengthening the independence of the jualigi

(iv) Protecting persons in the legal, medical dmalth-care professions, the
media and other related professions, and humangigbéfenders;

(v) Providing, on a priority and continued basisuman rights and
international humanitarian law education to all tees of society and
training for law enforcement officials as well aslilary and security forces;

(vi) Promoting the observance of codes of condamt ethical norms, in
particular international standards, by public setga including law
enforcement, correctional, media, medical, psychial, social service and
military personnel, as well as by economic entesgsi

(vii) Promoting mechanisms for preventing and ntoring social conflicts
and their resolution;

(viii) Reviewing and reforming laws contributing tor allowing gross
violations of international human rights law andrisas violations of
international humanitarian law.
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Guideline 17. Exercise of the right to bring praeedings before a court without
delay to challenge the lawfulness and arbitrarinesef detention in situations of
armed conflict, public danger or other emergency tht threatens the
independence or security of a State

102. Where persons accused of acts of terrorisndapeived of their liberty?®

(i) They shall be immediately informed of the ches against them, and
shall be brought before a competent judicial autlgpras soon as possible,
and no later than within a reasonable time period;

(i) They shall enjoy the effective right to judai determination of the
arbitrariness and lawfulness of their detention;

(ili) The exercise of the right to judicial overs$igof their detention does not
impede on the obligation of the law enforcementhauity responsible for

the decision to detain or to maintain the detentitin present the detainee
before a competent and independent judicial authosithin a reasonable
time period. Such person shall be brought beforecaanpetent and

independent judicial authority, which then evalsatihe accusations, the
basis of the deprivation of liberty, and the confition of the judicial

process;

(iv) In the development of judgements against thémey shall have a right
to enjoy the necessary guarantees of a fair tdatess to legal assistance
and representation, as well as the ability to pnesxculpatory evidence and
arguments under the same conditions as the prasecll of which should
take place in an adversarial process.

103. Where civilians are detained in the context asf international armed
conflict, the following must be ensured:

(a) Reconsideration of a decision to intern cacel a civilian in assigned
residenc&®, or appeal in the case of internment or assigresidencé&®, must be
undertaken “as soon as possidfébr “with the least possible delay®. While the
meaning of these expressions must be determinea case-by-case basis, delays
in bringing a person before the court must not exca few days and must be
proportional in the particular context;

(b) Although the particular procedures for reddesation or appeal are
for determination by the Detaining or Occupying Rowsuch proceedings must
always be undertaken by a court or administratisardd that offers the necessary
guarantees of independence and impartiality, asdibcesses must include and
respect fundamental procedural safeguards;

(c) Where decisions to intern or place a civilia assigned residence are
maintained following the latter proceedings, intment or residential assignment
must be periodically reviewed, at least twice egehr;

(d) The latter periodic review must also be undken by a court or
administrative board that offers the necessary got@es of independence and
impartiality, and whose processes include and reispendamental procedural
safeguards.

104. The right of persons detained as prisonersvaf in the context of an
international armed confli€® to bring proceedings before court without to delay



to challenge the arbitrariness and lawfulness ddirthdetention and receive
appropriate remedy shall be respected in order to:

(a) Determine whether a person does indeedwihin the category of
prisoner of wal noting that the implications of this are very isess for the
person concerned given that this can mean a vergthy period of detention
until the cessation of active hostilities;

(b) Act as a check to ensure that a seriousjuréd or seriously sick
prisoner of war is repatriated or transferred toeatral Staté® and/or

(c) Act as a check to ensure that prisonerswaff are released and
repatriated without delay after cessation of actiestilities?®®

105. Inregard to detention in the context of a-nwernational armed conflict:

(a) Administrative detention or internment may ytle permitted in the
exceptional circumstance where a public emergerscynvoked to justify such
detention. In such cases, the detaining State stustv that:

i). The emergency rises to the level to justiragation;

ii). The administrative detention is on the basik grounds and
procedures prescribed by law of the State in whieh detention occurs and
consistent with international law;

iii). The administrative detention of each persasm necessary,
proportionate and non-discriminatory, and the thrgeosed by that
individual cannot be addressed by alternative messushort of
administrative detention; and

(b) A person subject to administrative detention a non-international
armed conflict has the right to bring proceedinggobe a court that offers the
necessary guarantees of independence and imp#ytiaind whose processes
include and respect fundamental procedural safatgjancluding disclosure of
the reasons for the detention and the right to m&feneself including through
legal representation;

(c ) Where an internment regime is establishedhill be consistent with
international human rights law and internationahtanitarian applicable to non-
international armed conflict, to allow full comptiee with the right to bring
proceedings before a couf.

Guideline 18. Specific measures for children

106. The use of alternative measures and sanctmnke deprivation of libe
where appropriate, must be provided for and givearfy, to ensure that child
have the right to legal assistance and other apmtsp assistance so that
deprivation of liberty is a measure of last resand for the shortest appropriate
period of time.

107. Every child deprived of his or her liberty #hbe provided with a safe,
child-sensitive environment and be treated withniig and respect, and in a
manner that takes into account any situation ohguahbility, in particular with

regard to girls; younger children; children with sdbilities; non-nationals,
including migrants regardless of their migratioratss, refugees and asylum
seeking children; children from minority, ethnic a@ndigenous groups; and
LGBTI children.
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Access access to legal assistance etc to challenge unlawfulness should be ensured for all children, regardless of the measures/ degree of deprivation of liberty.
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108. If there is uncertainty regarding the ageh# person deprived of his or he@
liberty, effective mechanisms shall be in placevasify the age of children. The
assessment must be conducted in a scientific, safld and gender-sensitive and
fair manner, avoiding any risk of violation of tipdysical integrity of the child;
giving due respect to human dignity; and, in themvof remaining uncertainty,
should accord the individual the benefit of the bbwuch that if there is a
possibility that the individual is a child, she log should be treated as such.

109. To ensure children’s prompt and effective ascéo an independent and
child-sensitive proces¥® to bring proceedings before a court without detay

challenge the arbitrariness and lawfulness of thdetention and receive
appropriate remedy?’ the following specific measures shall be enacted:

(a) All legislation, policies and practices reldteo children deprived of
liberty and their right to bring proceedings bef@eourt are guided by the right
of the child to have his or her best interests taéie a primary consideration;

(b) Legal or other appropriate assistance, inglgdiinterpretation, is
provided to children free of charge in all proceasgh;

(c) Children who are deprived of their libertyrfany reason are able to
contact their parents or guardians immediately aral able to consult freely and
in full confidentiality with them. It is prohibit to interview a child in the
absence of his or her lawyer or other legal aidvfter, and parent or guardian,
when available;

(d) Information on rights is provided in a mannappropriate for the
child’s age and maturity, in a language that thédclcan understand and in a
manner that is gender- and culture-sensitive. Bioni of information to parents,
guardians or caregivers should be in addition, amt an alternative, to
communicating information to the child;

(e) Any child deprived of his or her liberty haketright to bring a
complaint in his or her own name or through a reprgative or an appropriate
body if it is in his or her best interests. Chddrmust be allowed to be heard
either directly or through a representative or apprapriate body in any
proceedings. Wherever possible, children shouldehte opportunity to be heard
directly. If children choose to be heard throughrepresentative, it must be
ensured that children’s views are transmitted aztiyeto the competent body and
they should be aware that they represent exclugitred interests of the child;

(f) The child has the right to have the mattetedmined in the presence
of his or her parents or legal guardian, unless itot considered to be in the best
interests of the child. In cases of conflict ofdrgst, courts and other relevant
complaint mechanisms should be empowered to excluaents and/or legal
representatives from proceedings and appoint aan hoc legal guardian to
represent a child’s interest;

(9) Each case from the outset must be handled ditipasly, without any
unnecessary deldf? A decision must be rendered as soon as possibid,nat
later than two weeks after the challenge is mdte;

(h) The privacy and personal data of a child wikoor who has been
involved in judicial or non-judicial proceedingsdpther interventions should be
protected at all stages, and such protection shbeldyuaranteed by law. This
generally implies that no information or personatal may be made available or
published, particularly in the media, that couldreal or indirectly enable the
disclosure of the child’s identity, including imageof the child, detailed
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descriptions of the child or the child’s family, mas or addresses of the child’s
family members and audio and video records.

Guideline 19. Specific measures for women

110. Applicable and appropriate measures shallakern to ensure the right of
women to equal and fair access of the right to dpppmoceedings before a court
without delay to challenge the arbitrariness andfldness of detention and
receive appropriate remedy. These shall include:

(a) Introducing an active policy of incorporatinggender perspective into
all policies, laws, procedures, programmes and tigas that are designed to
protect the rights and specific status and distime¢ds of women and girls who
are subject to the deprivation of their liberty;

(b) Taking active steps to ensure that, where ibptesspersons trained in
women’s right are available to provide legal aidjviee and court support
services in all legal proceedings to female detasne

111. The practice of of keeping girls and womerdéetention for the purpose of
protecting them from risks of serious violence teaiive custody) should be
eliminated and replaced with alternative measubegt ensure the protection of
women and girls without jeopardizing their libetfy.

Guideline 20. Specific measures for persons wittisabilities

112. The involuntary committal or internment oretlgrounds of disability or
perceived disability, particularly on the basis p$ychosocial or intellectual
disability or perceived psychosocial or intelledtdasability, is prohibited.

113. Where persons with disabilities are deprivddtheir liberty through any
process?® they are, on an equal basis with others, entiledguarantees in
accordance with international human rights law, essarily including the right to
liberty and security of the person.

114. A mechanism shall be established, replete wdie process of law
guarantees, to review cases of placement in amatiitn of deprivation of liberty
without specific, free and informed conséttt.

115. Measures shall be taken to ensure the pravisiof reasonable
accommodation, procedural and substantive due psydacluding the following
guarantees:

(a) Every person with a physical, mental, intetiled or sensory disability
deprived of his or her liberty is treated with humtgt and respect, and in a
manner that takes into account their needs, inolgdiy provision of reasonable
accommodation;

(b) This includes persons with disabilities whavbk long-term physical,
mental, intellectual or sensory impairments which,interaction with various
barriers, may hinder their full and effective paipiation in society on an equal
basis with others. It also includes anyone confinbg a court order,
administrative decision or otherwise in a psych@hospital or similar institution
on account of his mental impairment, including pers which have been declared
exempt from criminal responsibility;

(c) All mental health services are provided basadhe free and informed
consent of the person. The denial of legal capazfitgersons with disabilities and
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detention in institutions against their will, withb their consent or with the
consent of a substitute decision-maker, constitatbstrary deprivation of liberty
in violation of international law;

(d) Persons with disabilities shall be informedat) and provided access
to, promptly and as required, appropriate supporéxtercise their legal capacity,
including through the provision of interpretersfarmation in accessible formats
and/or independent third parties who are not emgdopy the law enforcement
authority and who are appropriately qualifi¥d;

(e) Any form of support must always take placeaéspect of the will and
preference of the rights-holder;

() Persons with disabilities can access, on guoaé basis with other
persons subject to detention, the physical enviremmn information and
communications, and other facilities provided bg tetaining authority;

(9) Accessibility should also take into accoune thender and age of
persons with disability, and equal access shouldptmvided regardless of the
type of impairment, legal status, social conditigender and age of the detainee;

(h) Persons with psychosocial disabilities musigbeen the opportunity to
promptly stand trial, with support and accommodasi@as may be needed, rather
than declaring the person incompetent;

(i) Accommodation must be provided for persons hwidisabilities,
including those with psychosocial and intellectirmlpairments, deaf, blind and
deaf-blind persons, and persons with physical impants, to appear before the
court. This may include physically accessible cofartilities, augmentative and
alternative means of communication, plain languagel other similar means that
allow for understanding and actively act in suctcemstances;

(i) Persons with disabilities shall be provided tlwilegal or other
appropriate support, including interpretation angleip support mechanisms so
detainees can be educated about their rights, ag@nations may act on behalf
of those detained against their will;

(k) Individuals who are currently detained in ma&nthealth facilities
and/or subjected to forced treatment, or who maysbedetained or forcibly
treated in the future, must be informed about wawywvhich they can effectively
and promptly secure their release include injuretielief;

() Such relief should consist of measures sucheggsiiring mental health
facilities to unlock their doors and inform peopdé their right to leave, and
establishing a public authority to provide for asseto housing, means of
subsistence and other forms of economic and satipport in order to facilitate
de-institutionalization and re-entry into the commity. Such assistance
programs should not be centred on the provisiormehtal health services or
treatment, but free or affordable mental healthviees and treatment, including
alternatives that are free from medical-model d@gjs and interventions, as well
as both access to medications and assistance hdraiving from medications,
should be made available for those who desire tHém;

(m) Deprivation of liberty must be re-evaluated aipropriate intervals
with regard to its continuing necessity.



Guideline 21. Specific measures for non-nationsl including migrants
regardless of their migration status, asylum seekerand refugees

116. Any restrictions on the freedom of non-natispaincluding migrants
regardless of their migration status, asylum seekend refugees, must be
justified, necessary and proportionate. To ensuhat tthe right to bring
proceedings before a court without delay to chakenthe arbitrariness and
lawfulness of detention and receive appropriateaaynis not limited to nationals
but is also available to all individuals who mapdithemselves in the territory or
subject to the State's jurisdiction, and shall beamgnteed effective and free
access to the courts of law and respect for thiefohg guarantees:

(a) Respecting their right to, either personaliytlirough a representative,
challenge the arbitrariness and lawfulness of détenbefore a court of law at
any time;

(b) Guaranteeing detainees the right to be infatroeally and in writing
of the reasons for detention, and on the rightpefsons in detention, including
the right to challenge the arbitrariness and lawésls of detention, in a language
and in terms the person detained understafidsis may require the provision of
information through cost-free and qualified intexfars and translators;

(c) Publicizing information regarding the abilityo challenge the
arbitrariness and lawfulness of detention, inclgdthrough posters in places of
detention;

(d) Allowing monitoring and public reporting to gumre that access to legal
provisions for procedural guarantees is effective;

(e) The right to contact, and be contacted by argrested parties that
might be able to address their needs and providentlvith relevant information
or legal assistance. This includes providing fitieis to meet with such persons.
This is particularly important where migrant defent facilities are located in
remote locations far from population centres. Irtlsisituations, mobile courts
and video conferencing may be used to gain acciisgito a court of law;

(f) Decisions regarding the detention of migramhst also take into
account the effect of the detention on their phakar mental health¥

(9) All decisions and actions in relation to migta below the age of 18,
whether accompanied or unaccompanied, shall beistems with the principle of
the best interests of the child, and shall accoiith whe specific protections
afforded to children in these draft Principles ahdidelines;

(h) Reflection in national legislative frameworksid migration policie
that the detention of a child because of their logiit parent’s migration stat@
always constitutes a child rights violation and tramenes the principle of the
best interests of the chifd}

(i) Informing unaccompanied migrant children abdlir legal status to
ensure that they fully understand their situatiohe provision of public defence
services and/or guardians, who are adequately e@daito work with children,
particularly taking into account the extreme vukngitity and need for care, and
speak their native language. Unaccompanied migidntdren should not b
placed in detention centres or shelters for migganbut in non-custodial
community-based alternatives to detention, whermythan receive all services
necessary for their protection and recovery, susladequate nutrition, access to
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quality education and leisure, care, physical asgcpological medical care and
security. Special attention should be given to fgméunification;

(i) In the case of migrants in an irregular sifoat the scope of the
judicial review cannot be confined to a formal assaent of whether the migrant
concerned entered the State without a valid enaymit, without the possibility
of release if the detention is determined to beautilil or arbitrary{5@

(k) Proceedings to challenges of immigration détendecisions must be
suspensive to avoid expulsion prior to the casezdge examination of migrants,
regardless of their status, under administrativieolgon ;>

() The arbitrariness and lawfulness of detentghmould be automatically
reviewed periodically to ensure that continued d&tm is justified.

Guideline 22. Implementation measures

117. Legislative, administrative, judicial and othmeasures, including through
the development of common law principles, shall diopted to give effect to
these draft Principles and Guidelines to ensurd tha rights and obligations
contained in them are always guaranteed in law prattice, also in times of
public emergency which threatens the life of thdiora and the existence of
which is officially proclaimed.

118. This shall include a review of existing legisVe, administrative and other
provisions to assess compatibility with the draftneiples and Guidelines. The
country visits of the Working Group on Arbitrary f@a&tion present an
opportunity to engage in direct dialogue with thev@rnment in question and
with representatives of civil society, in orderassist with the implementation of
these draft Principles and Guidelines.

119. States are encouraged to provide training ugg¢s, tribunal and legal
officers on how to apply customary internationawlaand rules from the
International Convention on Civil and Political Ritg, as well as relevant
international standards. The Working Group on Ay Detention stands ready
to assist in fulfilling this duty of States.

120. Legislation shall be enacted to consider agrae the acts or omissions that
impede or restrict the right of anyone deprivedhi$ or her liberty to bring
proceedings before a court without delay to chakenthe arbitrariness and
lawfulness of detention and receive appropriateaeyn

121. Violations of the rights enshrined in thegaftl Principles and Guidelines
shall be investigated, prosecuted and punished.

122. These draft Principles and Guidelines shall wa&lely disseminated,
including to justice sector actors, the communiégd to National Human Rights
Institutions, National Preventative Mechanisms,tigtiary oversight authorities
and other institutions or organisations with a matedto provide accountability,
oversight or inspections to places of deprivatidnilerty. The Office of the High
Commissioner for Human Rights is respectfully restee to further their wide
dissemination.
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YArticles 8, 9 of the Universal Declaration of Hunfaights (UDHR); Article 9(4), International Convertion Civil
and Political Rights (ICCPR); Article 37(b, d) of tBenvention on the Rights of the Child (CRC); Article 14
of the Convention on the Rights of Persons with Digis (CRPD); Article 16 of the International
Convention on the Protection of the Rights of All kéigt Workers and Members of Their Families (CMW);
Article 17(2)(f) of the International Convention fitre Protection of all Persons from Enforced Diggwpnces
(ICPPED); Articles 16, 32(2) of the 1951 Conventielating to the Status of Refugees and its 1967 Bobto
Principles 4, 11, 32 of the Body of Principles floe Protection of All Persons under Any Form of éwion or
Imprisonment (Body of Principles); Rules 7.1, 102 0f the United Nations Rules for the Protection of
Juvenile Deprived of Their Liberty; Guideline 7tbk UNHCR Guidelines on the Applicable Criteria and
Standards relating to the Detention of Asylum-Seekad Alternatives to Detention (UNCHR Guidelines);
Article 7(1)(a) of the African Charter on Human dnebople’s Rights (African Charter); Article 5(h) ogth
Guidelines on Conditions of Police Custody and PialDetention in Africa (2014); Sections M, S oéth
Principles and Guidelines on the Right to a FaialTaind Legal Assistance in Africa (2003); ArticlXX of
the American Declaration of the Rights and DutieMah (1948) (American Declaration); Article 7(6)tbe
American Convention on Human Rights (American ConweetiPrinciples V, VIl of the Principles and Best
Practices on the Protection of Persons Deprivedbaty in the Americas (2008); Article 14(6, 7) thie Arab
Charter on Human Rights (Arab Charter); and, Arti¢ke, 9) of the European Convention on Human Rights
(ECHR).

‘Without delay’ applies both to the right to geetmatter before a court, and to the duty of thetdo determine
whether the detention is arbitrary or unlawful.

2 Report of the Working Group on Arbitrary Detentid®GAD): A compilation of national, regional and
international law, regulations and practice onrtgbt to challenge the lawfulness of detention befmourt
(AVJHRC/27/47).

% Subcommittee on Prevention of Torture the righthallenge the lawfulness of detention before cisurt
characterized as a “fundamental safeguard agairtste or other cruel, inhuman or degrading
treatment or punishment”, requiring the senior aritles in the institutions responsible for
implementing habeas corpus to take the requisiessb ensure the effectiveness of that right
(CAT/OP/HND/1, para. 137).

Declaration on the Protection of All Persons fronfdEced Disappearance, A/RES/47/133, 18 Decembez, 199
Article 13: an investigation should be conductedai® long as the fate of the victim of enforced
disappearance remains unknown; The Working Grougrdarced or Involuntary Disappearances
has reinforced the importance of guaranteeingitfe to challenge the lawfulness of detention
before court to clarify past cases of enforcedppsarances (A/HRC/4/41/Add.1, paras. 61-63):
“habeas corpus procedures that have been suspienclaatradiction to the Declaration should be
reopened and investigations should be effortlessifinued in order to endeavour to clarify past
cases of enforced disappearances” (para. 108).

* Report of the WGAD (A/HRC/19/57, para. 61).

5 Inter-American Court of Human Rights, Advisory Opinj Habeas Corpus in Emergency Situations, OC-8/87
(1987), para. 42;

" WGAD: Persons deprived of their liberty are fregileunable to benefit from legal resources andramizes that
they are entitled to for the conduct of their defeas required by law in any judicial system and by
applicable international human rights instrumeA$1RC/10/21, paras. 45-47; AIHRC/19/57, para.
63). The right to challenge the lawfulness of détm is frequently denied in circumstances where a
detainee has never been formally charged or brcaggbte a judge, has been held incommunicado or
in solitary confinement, or has been denied arctife possibility or remedy to challenge his or her
detention (Opinion nos. 33/2012, 38/2012, 19/2@P22012, 08/2011, 14/2011).

8 See Principle 4: Non-derogability of the rightbiing proceedings before court without delay antet®ive
appropriate remedy.

9 Human Rights Council res. 20/16 (A/HRC/RES/20/16) pHa.

19 Report of the WGAD, A/HRC/27/47.

11 See Principle 16 (Exercise of the right to coaview in situations of armed conflict, public dange other
emergency that threatens the independence or seafia State).

2 Human Rights Committee (HRC) General Comment no. &as 3 and 46; and, Communications: 265/1987,
Vuolanne v. Finland, para. 9.3 (military); 1069/208akhtiyari v. Australia, para. 9.5 (children);
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1090/2002, Rameka v. New Zealand, paras. 7.2-7r8l§)asee Concluding observations Ukraine
2013, para. 10 (LGBTI); Switzerland 2001, para(rién-citizens).

13 See: Principle 8: Timeframe for exercise of tightito bring proceedings before the court;

WGAD Deliberation no. 9 concerning the definitiamdascope of arbitrary deprivation of liberty undestomary
international law, para. 57 (A/HRC/22/44), citing E/@K.997/4, para. 66;

HRC General Comment no. 35, para. 13;

14 WGAD Deliberation no. 9, paras. 58-59;

HRC General Comment no. 35, paras. 5 and 6;

15 WGAD Revised methods of work, para. 8 (A/HRC/16/4f@néx);

HRC General Comment no. 35, paras. 11, 12, 14-21;

16 Report of the Working Group on Arbitrary Detenti¢dHRC/22/44.

17 Report of the Working Group on Arbitrary DetentigdHRC/27/48), para. 83.

18 Deliberation No. 9 has been cited as one sourth@approach to identification of customary ingional law by
the Special Rapporteur of the International Law Cossioin on the identification of customary
international law, Sir Michael Wood,Sir Michael Wb his first and second reports on formation
and evidence of customary international law suladito the International Law Commission, see
First report on formation and evidence of custoniatgrnational law by Michael Wood, Special
Rapporteur, International Law Commission (A/CN.4/6¢2)a. 53 and Annex of the Second report
on identification of customary international law ljchael Wood, Special Rapporteur, International
Law Commission (A/CN.4/672), paras 41.8 and 76.6.

9 HRC General Comment no. 35, paras. 11, 22-23;

20 The Working Group has in its jurisprudence appttesicriteria in conformity with the conclusions e
identification of customary international law byetBpecial Rapporteur of the International Law
Commission on the identification of customary intgronal law, Sir Michael Wood, in his first and
second reports on formation and evidence of custpimgernational law submitted to the
International Law Commission, see First report amfation and evidence of customary international
law by Michael Wood, Special Rapporteur, Internagidraw Commission (A/CN.4/663), and
Second report on identification of customary in&tional law by Michael Wood, Special Rapporteur,
International Law Commission (A/CN.4/672). The bagiproach is two constituent elements, a
general practice which is accepted as law. Inritermational law on human rights, it is accepted th
general principles of international law have anamant role, and interacts with these two constitue
elements in the formation of customary law.

21 The Working Group regards the work of the Red Casssomplementary in securing the rights of thetambly
detained and as highly authoritative on IHL, and &gplied the ICRC customary international study
as such, see Jan-Marie Henckaerts and Louise Da$esik, Customary International Humanitarian
Law, 2 volumes, Volume I. Rules, Volume Il. PracticeP@ts), Cambridge University Press, 2005,
and likewise the ICRC Customary IHL database.

22 HRC General Comment no. 35, para. 43; and, Commiimrichlo. 1090/2002, Rameka v. New Zealand, par8s. 7.
and 7.4.

2 n para. 10, res. 20/16, the HRC states the aimeofltaft basic principles and guidelines is to isigs..] Member
States in fulfilling their obligation to avoid atkary deprivation of liberty in compliance with int
human rights law.”

In para. 19 of its Deliberation no. 9, the WGADtsth “The notion of arbitrary stricto sensu incladmth the
requirement that a particular form of deprivatidrileerty is taken in accordance with the applieabl
law and procedure and that it is proportional ®dhm sought, reasonable and necessary”. Further,
the WGAD in its 2011 report to the HRC (A/HRC/19/5%tet, "the absence of a remedy of habeas
corpus constitutes, per se, a human rights vigldiipdepriving the individual [...] of the humaigi
to protection from arbitrary detention." Hencethié Principles are restricted to a discussion ef th
lawfulness of the detention, not only will the adfithe HRC's exercise be lost, but it would also
severly limit the scope of protection this rightitmboffer to persons deprived of their liberty.

2%UDHR (Article 9).

% The right to bring such proceedings before camell enshrined in treaty law and customary iraéomal law
and constitutes jus cogens, as observed by the WIBAB deliberation No. 9 (2013) concerning the
definition and scope of arbitrary deprivation dfdity under customary international law
(AVJHRC/22/44).
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WGAD Background Paper, para. 15: A review of Statetice demonstrates widespread acceptance toumel iy
the obligation to ensure the right to court revigvdetention through its codification in nationahd.

A majority of States have enshrined the protediicimeir respective Constitutions or Codes of
Criminal Procedure, and often times, both. Halfrésponding States demonstrated the right to court
review of detention also features in a diversitptfer legislative acts, including human rightsact
administrative offence codes, and civil law progatiecodes, among others. A very small number of
States demonstrated the existence of the proceshfieduard in laws exclusively regulating the
detention of particular vulnerable groups, inclggiaws relating to child detainees, to detained
migrants, including asylum seekers, and to perdetaned involuntarily on health grounds. An
equally small number of States have specialized lamiquely dealing with the right to challenge the
lawfulness of detention before court.

% principles and Guidelines on the Right to a Faialmnd Legal Assistance in Africa, adopted byAffiscan
Commission in 2003, section M, details the companertessary in order to ensure exercise of the
procedural guarantee, including the necessity fateS to enact legislation to ensure the right.

27 Committee against Torture (CAT): a “State party naso adopt the measures necessary to guarantggthef
any person who has been deprived of their libertyave access to an immediate remedy to challenge
the legality of their detention” (CAT/C/CUB/CO/2, pa&).

European Court of Human Rights: The right to cowrien of detention in domestic legislation must ffective and
real, allowing for accessibility and certainty. Asslize v. Georgia (Application no. 71503/01) 8 Apri
2004; Aden Ahmed v. Malta (Application no. 55352/23 July 2013.

2 \WGAD: Where due process rights are denied, a $tateot rely on the excuse of lack of administetapacity
(opinion nos. 21/2004 and 46/2006).

29 Body of Principles (Principle 4): “any form of dat®n or imprisonment and all measures affectirgttbman
rights of a person under any form of detentiomgorisonment shall be ordered by, or be subject to
the effective control of, a judicial or other autity'.

WGAD (A/HRC/13/30/Add.2) and CAT (CAT/C/MRT/CO/1) haveled on States parties to provide access to
effective judicial remedies to challenge the legadif administrative decisions on detention.

Special Rapporteur on Migrants and human rights:e@oments must ensure that procedural safeguards and
guarantees established by international humansrigit and national law are applied to any form of
detention (A/HRC/20/24, para. 72 (a)).

%0 |CCPR (Article 9(4)): “anyone who is deprived of lilserty by arrest or detention shall be entitledake
proceedings before a court, in order that thattomary decide without delay on the lawfulness of his
detention and order his release if the detentioidawful”.

African Charter (Article 7(1)(a)): guarantees “tight to an appeal to competent national organsagacts
violating his fundamental rights as recognized gundranteed by conventions, laws, regulations and
customs in force”.

African Commission: “the writ of habeas corpus waseloped as the response of common law to arbitrary
detention, permitting detained persons and theiresentatives to challenge such detention and to
demand that the authority either release or jusiifimprisonment” (143/95-150/96: Constitutional
Rights Project and Civil Liberties Organization — &lig, para. 23).

American Declaration (Article XXV): “every individal who has been deprived of his liberty has thietrig have the
legality of his detention ascertained without ddsgya court, and the right to be tried without uadu
delay or, otherwise, to be released”.

American Convention (Article 7(6)): “Anyone who isgtived of his liberty shall be entitled to recauts a
competent court, in order that the court may deuwiileout delay on the lawfulness of his arrest or
detention and order his release if the arrest tardien is unlawful.”

Principles and Best Practices on the Protectioreasdhs Deprived of Liberty in the Americas, apprbig the
Inter-American Commission on Human Rights (2008in@ple V) (Inter-American Principles): “all
persons deprived of liberty shall have the rigkgreised by themselves or by others, to present a
simple, prompt, and effective recourse before tiragetent, independent, and impartial authorities,
against acts or omissions that violate or thretesiolate their human rights”.

Arab Charter on Human Rights (2004) (Article 14(@nyone who is deprived of his liberty by arrestietention
shall be entitled to petition a competent courtrider that it may decide without delay on the
lawfulness of his arrest or detention and orderéisase if the arrest or detention is unlawful”.
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Article 5(4) of the European Convention (Article B(4everyone who is deprived of his liberty byest or
detention shall be entitled to take proceedinga/bigh the lawfulness of his detention shall be
decided speedily by a court and his release ordétied detention is not lawful”.

Oxford Pro Bono Publico study: In relation to albég of detention governed by civilian (as opposetiititary)
justice systems, there appears to be a very strend toward guaranteeing the right of a detainee t
challenge the lawfulness of their detention betojedicial body (p. 100). There is a very strorentt
toward requiring that all members of the militastained as a disciplinary measure be guaranteed the
right to challenge their detention, although theureand scope of the right to court review diffgrs
97).

HRC General Comment 31, para. 10;

CAT General Comment 2, para. 7;

%1 This Principle is not limited to the legal conceptthe writ of habeas corpus”.

32 See: Introduction, paragraph 4, of this report.

Inter-American Court of Human Rights, Advisory Opimidudicial Guarantees in States of Emergencyclest27.2,
25, 8 IAConvention on Human Rights), OC 9/87 (198@)ap41(1). [source:
http://www1.umn.edu/humanrts/iachr/b_11_4i.htm]visdry Opinion 8/87 from January 30, 1987
entitled Habeas Corpus under suspension of guas(A&TS. 27.2, 25.1 Y 7.6) of the Interamerican
Convention on Human Rights. [source: http://www1.wedo/humanrts/iachr/b_11_4h.htm]

WGAD, Deliberation No. 9: “the prohibition on antity deprivation of liberty, and the right of anyodeprived of

his or her liberty to bring proceedings before tauiorder to challenge the lawfulness of the diten are non-

derogable, under both treaty law and customarynatenal law” (A/HRC/22/44, para. 47) (UN Doc A/HRCI7/

(2008), paras. 67, 82(a);

WGAD 2011 Report of the Working Group on Arbitrargtention, A/AHRC/16/47, 19 January 2011, para. 63e“Th
Working Group is of the view that, in their domedégislation, States should ensure that the remedy
of habeas corpus meets the following minimum reznénts in order to comply with international
human rights law...Non-derogability: even in casesvided for in article 4 of the Covenant, and in
cases of armed conflict — whether between two aerftates parties or within the same State party —
in conformity with the Geneva Conventions. Provisionthat effect has been made by all human
rights bodies of the United Nations system (see Cission on Human Rights resolution 1993/36,
para. 16, and many others, including resolutiond13®, which refers to habeas corpus as “a personal
right not subject to derogation, including duringtes of emergency”).”

Human Rights Committee, General Comment 29, StatEmefgency (article 4), U.N. Doc. CCPR/ C /21 /Rev.1
/Add.11 (2001), para. 11: The enumeration of nomga&ble provisions in article 4 is related to, but
not identical with, the question whether certaimian rights obligations bear the nature of
peremptory norms of international law. The proa#on of certain provisions of the Covenant as
being of a non-derogable nature, in article 4, gragah 2, is to be seen partly as recognition of the
peremptory nature of some fundamental rights edsuargreaty form in the Covenant (e.qg., articles 6
and 7). However, it is apparent that some othevipions of the Covenant were included in the list
of non-derogable provisions because it can nevawsrhe necessary to derogate from these rights
during a state of emergency (e.qg., articles 1118)d Furthermore, the category of peremptory norms
extends beyond the list of non-derogable provisamgiven in article 4, paragraph 2. States artie
may in no circumstances invoke article 4 of the @wnt as justification for acting in violation of
humanitarian law or peremptory norms of internaldaw, for instance by taking hostages, by
imposing collective punishments, through arbitrdeprivations of liberty or by deviating from
fundamental principles of fair trial, including tpeesumption of innocence.

Human Rights Committee, General Comment No. 35 oHIRE. Document CCPR/C/21/Rev.1/Add.11, para. 14:
“In order to protect non-derogable rights, the trightake proceedings before a court to enable the
court to decide without delay on the lawfulnessl@tention, must not be diminished by a State
party’s decision to derogate from the Covenant."tRote 9: “In order to protect non-derogable
rights, the right to take proceedings before atmuenable the court to decide without delay an th
lawfulness of detention, must not be diminishedIS8tate party’s decision to derogate from the
Covenant.”

33 American Convention (Article 7(6): “.... In Statearties whose laws provide that anyone who belibiraself to
be threatened with deprivation of his liberty isid to recourse to a competent court in ordat ih
may decide on the lawfulness of such threat, #nisady may not be restricted or abolished.”

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa (Section M(5)(e))
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34 Arab Charter (art. 4 (1 and 2)): The legal prottiprovided for in article 14 of the Charter cartm derogated
from, not even in in times of public emergency;

Inter-American Convention on Forced Disappearandeenfons (Article X);

HRC General Comment No 29, para. 16;

Commission on Human Rights resolution 1992/35, fra.

Joint Study on global practices in relation to sedetention in the context of countering terrorigthe Special
Rapporteur on the promotion and protection of hungirts and fundamental freedoms while
countering terrorism, Martin Scheinin; the Spe8lapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Manfred Nowla;Working Group on Arbitrary Detention,
represented by its Vice-Chair Shaheen Sardar Adi;Tdre Working Group on Enforced or
Involuntary Disappearances, represented by its Gleagmy Sarkin (A/HRC/13/42), paras. 46-47;

Report on the visit of the Subcommittee on PreventioTorture to Honduras, UN Doc CAT/OP/HND/1 (2010)
para. 282(a)-(b);

Report of the WGAD, A/HRC/7/4, para. 64; E/CN.4/1995434ra. 25 (d).

Subcommittee on Prevention of Torture: recommentibdseffectiveness and absolute non-derogabifityadbeas
corpus be guaranteed in states of emergency” (CRIAND/1, para. 137).

Committee on Enforced Disappearances: recommenbedsibption of “the necessary measures to estahbslthe
right to apply for habeas corpus may be neithepesuged nor restricted under any circumstances,
even when a state of emergency or siege has betrett and to guarantee that any person with a
legitimate interest may initiate the procedure” (CEIESP/CO/1, para. 26).

35 See: para. 9 of this report regarding the definitf “anyone”.

38 |CCPR (Article 14(1));

African Commission, Constitutional Rights Project \g#lia, No 153/96, 13th Activity Report (15 Novemt809)
paras 15-18.

Body of Principles (Principle 11): “1. A person dhadt be kept in detention without being given #leaive
opportunity to be heard promptly by a judicial éner authority. ... 3. A judicial or other authority
shall be empowered to review as appropriate théramnce of detention.”

HRC Communications Nos. 1090/2002, Rameka v. New Adafzara. 7.4 (discussing ability of Parole Boarddb
in judicial fashion as a court) and 291/1988, TeweFinland, para. 7.2 (finding review by Minister
of the Interior insufficient); and general commaiat. 32 Article 14: Right to equality before courts
and tribunals and to a fair trial, UN Doc CCPR/C/GQ(3207), paras 19- 24. “A “court” must be
established by law, and must either be indepenafehe executive and legislative branches or must
enjoy judicial independence in deciding legal matta proceedings that are judicial in nature”;
Vuolanne v Finland, UN Doc CCPR/C/35/D/265/1987 (#iA1©89), paras 7.2 and 9.6 .

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, adopted by tlfiécaAn
Commission in 2003, entrusts judicial bodies t@lbtimes, hear and act upon petitions for habeas
corpus, amparo or similar procedures, and staggsthcircumstances whatever must be invoked as a
justification for denying the right to habeas capamparo or similar procedures. These are defined
as “a legal procedure brought before a judicialyaimdcompel the detaining authorities to provide
accurate and detailed information regarding theradidgouts and conditions of detention of a person
or to produce a detainee before the judicial bddgttion S (m), Principles A(4) and A(5)).

Inter-American Court of Human Rights, Chaparro Alvaaed Lapo ifiiguez v Ecuador, Series C No 170 (21
November 2007), paras 128-130. The authority whietides on the legality of an arrest or detention
must be a judge or court; article 7(6) of the Cariivam is therefore ensuring judicial control oviee t
deprivation of liberty”. Vélez Loor v. Ecuador, patl26 [complete citation]: “The review by a judge
or a court is a fundamental requirement to guaeaatiequate control and scrutiny of the
administrative acts which affect fundamental rights

European Court of Human Rights (Grand Chamber), D Slvizerland, App No 27154/95 (29 March 2001), para
42. The procedure ... requires a hearing of the we¢abefore the judicial organ, a body independent
of the executive, with a guarantee of impartiadibd the force to implement its decisions.

37 1CCPR (Article 9(2)).

African Commission Guidelines on Conditions of Pel€ustody and Pre-Trial Detention in Africa (2014iticle
5(h)): upon arrest, persons must be informed ofitite to challenge their detention.

38 HRC General Comment no. 35, paras. 25 and 46; am;l@ing observations: Switzerland (1996), patd.; and
Benin (2004), para. 16.
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3 HRC Communication No. 291/1988, Torres v. Finlandapa.2 (seven days); Paul Kelly v Jamaica, UN Doc
CCPR/C/41/D/253/1987 (8 April 1991), para 5.6 (one mpiiRC, Akhadov v. Kyrgyzstan, UN
Doc CCPR/C/101/D/1503/2006 (25 March 2011), para(twd weeks); Concluding observations:
Suriname, UN Doc CCPR/CO/80/SUR (2004), para 14; Stkaq1995) (one year).

40 See para. 10 of this report regarding the terrpfigation of liberty”.

Body of Principles (Principle 32): “1. A detainedrpen or his counsel shall be entitled at any timeake
proceedings according to domestic law before acjador other authority to challenge the lawfulness
of his detention in order to obtain his releaséaiitt delay, if it is unlawful.”

41 Body of Principles (Principle 11): “1. .... A dated person shall have the right to defend himsetib dbe assisted
by counsel as prescribed by law.”

HRC General Comment no. 35, para. 46; Communicatidmgrova v Uzbekistan, UN Doc
CCPR/C/100/D/1449/2006 (19 October 2010), para. 8.6s@mal v Algeria, UN Doc
CCPR/C/86/992/2001 (30 March 2006), para 9.7. See @tsecluding Observations: Benin (2004),
para. 16; Belgium, UN Doc CCPR/C/BEL/CO/5 (2010), paraPbftugal, UN Doc
CCPR/C/PRT/CO/4 (2012); Turkey, CCPR/C/TUR/CO/1 (13 Novemb&2RPara 17; Czech
Republic, CCPR/CO/72/CZE (27 August 2001), para 17;Nétberlands, CCPR/C/NLD/CO/4 (25
August 2009), para 11; Spain, UN Doc CCPR/C/ESP/CQ@6QR, para 14.

UN Basic Principles on the Role of Lawyers, unaninpaadorsed by the General Assembly in resolutifi@6 of
18 December 1990, Principle 7;

Inter-American Court of Human Rights, Vélez Loor widor, Series C No 218 (23 November 2010), para 139.

Inter-American Principles, Principle V (4).:The dietee must have an “opportunity to be represengezbbnsel or
some other representative”.

African Commission on Human and Peoples Rights, legsBegveld and Messie Ephrem v Eritrea, No 250200
17th Activity Report (November 2003), para 55;

Principles and Guidelines on the Right to a FaialTaind Legal Assistance in Africa, Principles Mt3)((e), and (f).

European Court of Human Rights, Castravet v Moldovp Mp 23393/05 (13 March 2007) paras 47-50; Singtev
United Kingdom (App No 23389/94) ECHR1996-I (21 Relry 1996), para 68; Soysal v Turkey
App No 50091/99 (3 May 2007) paras 77-81.

42 Body of Principles (Principle 17).

UN Principles and Guidelines on Access to Legalifi€riminal Justice Systems, adopted by the Gerfessémbly
in resolution 67/187 of 20 December 2012, paraa}48) and (d).

Inter American Convention on Human Rights, article)8the inalienable right to be assisted by coupsalided by
the state, paid or not as the domestic law proyifléise accused does not defend himself personally
or engage his own counsel within the time periddtdshed by law;” Also article 14.3.d) establishes
the right to: “(d) To be tried in his presence, amdefend himself in person or through legal
assistance of his own choosing; to be informekeifloes not have legal assistance, of this rigiat; a
to have legal assistance assigned to him, in asy where the interests of justice so require, and
without payment by him in any such case if he dasshave sufficient means to pay for it;”

HRC, Komarovski v Turkmenistan, UN Doc CCPR/C/93/D/12806 (24 July 2008), paras 2.7, 3.4, 7.4.

43 UN Basic Principles on the Role of Lawyers, Prireipb.

44 UN Basic Principles on the Role of Lawyers, Prineip8 and 22;

UN Principles and Guidelines on Access to Legal, piara 43(d);

UN Body of Principles (Principles 18(3) and (4)).

HRC, Austria, UN Doc CCPR/C/AUT/CO/4 (2007), para 16.

European Court of Human Rights, Castravet v Moldovp Np 23393/05 (13 March 2007), paras 51-55, 58-60;
Istratii and Others v Moldova App No 8721/05 (27rbta2007) paras 91-95, 98-100; Modarca v
Moldova App No 14437/05 (10 May 2007) paras 899398; Musuc v Moldova App No 42440/06
(6 November 2007) para. 57; Rybacki v Poland, App2479/99 (13 January 2009), paras 56-62.

Inter-American Principles, Principle V, fourth para

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, Principle 1(c).

45 Body of Principles (Principle 32(2)).

48 |CCPR, article 14.3. (b)

|IACHR, article 8.2.c.

47 International Convention for the Protection of Riérsons from Enforced Disappearance (Article {ff)(State
parties must “guarantee that ... any persons witdggimate interest, such as relatives of the person
deprived of liberty, their representatives or thegiunsel, shall, in all circumstances, be entitted
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take proceedings before a court, in order thatthet may decide without delay on the lawfulness of
the deprivation of liberty and order the persorlease if such deprivation of liberty is not lawful

HRC General Comment no. 35, para. 46;

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, section M (Pigte M(5)(b)
and (e)): “anyone concerned or interested in thélvaing, safety or security of a person deprivéd o
his or her liberty has the right to a prompt arféaive judicial remedy as a means of determinirgy t
whereabouts or state of health of such a persofoait®ntifying the authority ordering or carrying
out the deprivation of liberty”.

American Convention (Article 7(6)): “... The interedtparty or another person in his behalf is entittedeek these
remedies.”

Principles and Best Practices on the Protectioreasdhs Deprived of Liberty in the Americas (Priteil, fifth
paragraph, and Principle VII, first paragraph): iStight may be exercised by third parties or
organizations, in accordance with the law”.

Body of Principles (Principle 32(1)).

WGAD Background paper, para. 44: The responsesabé$Sto the Working Group’s questionnaire show spdead
practice in guaranteeing the detainee the rightitiate proceedings to challenge the lawfulness of
detention, him or herself, or to be representeddunsel of choice. A number of States have
empowered a wider group of individuals to initiatech proceedings, including a legal guardian, a
state authority such as the prosecutor or stateHatggl health professional, the ombudsman or
national human rights institution, a non-governraéatganization, or the employer or co-workers.

48 Body of Principles (Principle 32): “2. ...The detaigiauthority shall produce without unreasonablayléie
detained person before the reviewing authority.”

HRC General Comment no. 35, para. 42; “The detainsélte right to appear in person before the cand,the
court must have the power to order the detainde torought before it.”

Inter-American Court of Human Rights, in advisoryraph OC-8/87 (30 January 1987) on habeas corpus in
emergency situations, para. 33: the protectiom igilicial remedy designed to protect personal
freedom or physical integrity against arbitraryesitions by means of a judicial decree ordering the
appropriate authorities to bring the detained petsfore a judge so that the lawfulness of the
detention may be determined and, if appropriateyéfease of the detainee be ordered.”

49 paragraph 8 of General Comment 32 of the HRC.

EctHR, Wloch v Poland (2000) ECHR 504, paras. 125-A3dnd Others v United Kingdom (2008) ECHR 113,
paras. 202-204;

S0HRC, General Comment No 32, para 13.

51 EctHR, Hutchinson Reid v. the United Kingdom, Agpd. 50272/99,  Judgment (Third Section), 20

February 2003, para. 74; llijkov v. Bulgaria, AppNo.  33977/96, Judgment (Fourth
Section), 26 July 2001, para. 87.

UNHCR Guidelines on the Applicable Criteria and Stadsaelating to the Detention of Asylum Seekers and
Alternatives to Detention (2012) (para. 47 (v)).

WGAD: Azharul Islam et al. V. Bangladesh, Opmio No. 66/2012, U.N. Doc.

A/HRC/WGAD/2012/66 7, August 2013, paras. 52-58.

%2 HRC Communication nos. A v Australia, Communicatiof/5893, UN Doc CCPR/C/59/D/560/1993 (1997) para.

9.5; 1255/2004 et al., Shams et al. v. Austraéaap7.3;

European Court of Human Rights, A and Others v Urtiiedjdom (2008) ECHR 113, para. 202.

%3 Article 8, UDHR;

HRC General Comment no. 35, para. 52.

Article 9.5 ICCPR (Spanish and French versions fparations);

UN Basic Principles and Guidelines on the Right Reaedy and Reparation for Victims of Gross Violatiohs
International Human Rights Law and Serious Violagiof International Humanitarian Law, adopted
and proclaimed by General Assembly in resolutiofi 8D of 16 December 2005, paras 18-23

54|CCPR, Article 9(5).

UN Basic Principles on Remedy and Reparation, para 20.

International Convention on the Protection of thgh®s of All Migrant Workers (Article 16(9)): Wherehas been
determined that migrant workers and members of fagiilies have been victims of unlawful arrest
or detention, the Convention guarantees an enfoleeigiht to compensation. A claim for
compensation may be made where the arrest or detéstfound unlawful under national or
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international law and States parties must ensuatetiie right to compensation can be effectively
enforced before the competent domestic authority\\@®YGC/2, para. 35).

Arab Charter (art. 14 (7)): Any victim of unlawfuirast or detention is entitled to compensation.

European Convention (Article 5(5)): Victims of unkadvarrest or detention have an enforceable right t
compensation.

Rome Statute of the International Criminal Court (@&i85(1)).

Inter-American Court of Human Rights, Loayza TamayBeru (1998), para 129;

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, Principle M(Q)(h

African Commission, Embga Mekongo Louis v. Camerd@mmmunication 59/91, decided 22 March 1995 at the
17th Ordinary Session.

Permanent Court of International Justice, Facto@tairzéw (Merits), Germany v Poland 1928 P.C.1.X. &gNo.

17 (Sept. 13), p.29.

Oxford Pro Bono Publico study: There is a consistieamtd toward guaranteeing the right of personssatuetention
is found to have been unlawful to obtain monetampgensation (p. 100). There is a strong trend
toward making compensation available to an indigidaund to be unlawfully held in preventive
detention and a strong trend toward requiring thatetary compensation be available to persons
whose administrative detention for counter-terrarisational security, or intelligence-gathering
purposes is found to have been unlawful as weth @8l members of the military whose detention
under the military justice system is found to hbeen unlawful (p. 97-98). A weaker, but
nonetheless significant, trend has been identifigtie practice of States towards persons detdored
migration-related reasons and persons detainetidotal health reasons ensuring they be awarded
compensation where their detention is found unlaggfu99).

%5 Inter-American Court of Human Rights, Juan Humb&dachez v Honduras, Series C No. 99 (7 June 2088), p
121;Bamaca Veldsquez v Guatemala, Series C No. 70 (25 November 2000), para 191;

ICJ, The right to a remedy and to reparation fosgiouman rights violations — Practitioners Guiden(2006),
Chapter 3, available at: http://www.icj.org/the-righ-a- remedy-and-to-reparation-for-gross-human-
rights-violations/.

58 HRC General Comment no. 35, para. 41 ; and, commtioits: A v Australia, UN Doc CCPR/C/59/D/560/1993
(30 April 1997), at para 9.5; Shams et al. v Austrt&JN Doc CCPR/C/90/D/1255/2004 (20 July
2007), para 7.3.

WGAD Background paper, para. 34: The great majafityesponding States to the Working Group’s questiire
report the existence of specific legal provisiomgpewering the reviewing body to order the
immediate release of the detainee upon a successflienge to the lawfulness of detention.

571CCPR (Article 2(3)(c));

American Convention, article 25(2)(c);

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, Principles C(rgad M(2)(h).

European Court of Human Rights, Assanidze v GeoAgp,no 71503/01 (8 Apr 2004), paras 173 and 185-187

%8 |nternational Committee of the Red Cross (ICRC): theRRGs one of three instruments binding the Stais th
are Parties to them (ICRC commentaries to Protogarh. 2928). See also A/IHRC/16/47, para. 46.
Protocol | Article 75(4) reproduces most of the feial guarantees provided for in international
human rights instruments. As noted in ICRC’s commégaim each of these treaties there is a clause
permitting derogations from the articles in quesiiotimes of war (lbid., para. 3092). Article % i
not subject to any possibility of derogation orprssion and these provisions will play an important
role in armed conflict (A/HRC/16/47, para. 48). Iroféxcol Il, it is emphasized in the preamble that
“international instruments relating to human rigbifer a basic protection to the human person”.
ICRC notes that this provision establishes the lirtlwben Protocol Il and the international
instruments on human rights (ICRC commentaries ttoRobll, para. 4427. See also A/lHRC/16/47,
para. 49).

% WGAD: International human rights law, and thehtigrelated to liberty and security of the persoparticular,
apply everywhere and at all times, both in peackimmrmed conflict, at home and abroad. There is
agreement that the norms of international humantsignstruments and customary international law
protecting individuals against arbitrary detentstrall be complied with by Governments in situations
of armed conflict (A/HRC/16/47, para. 51).

ICRC commentaries to Protocol Il, para. 4429, refgrtsmUnited Nations General Assembly resolution®267
(XXV), and resolution 2675 (XXV) as cited in AAHRC/4G, para. 45.
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Legal Consequences of the Construction of a WahénOccupied Palestinian Territory (Advisory Opimi¢2004]

ICJ Rep, §106; Armed Activities on the Territory bé€tCongo (Democratic Republic of the Congo v
Uganda) [2005] ICJ Rep, §8216); Legality of the Thimalyse of Nuclear Weapons, 825; In its
advisory opinion of 8 July 1996 on the Legalitytioé Threat or Use of Nuclear Weapons, the
International Court of Justice affirmed the apgitity of the International Covenant on Civil and
Political Rights during armed conflicts, save throtige effect of provisions for derogation of any
kind to be found in article 4 of the Covenant.

HRC General Comment No. 31 (2004) on the nature of¢imeral legal obligation imposed on States pattidise
Covenant (CCPR/C/21/Rev.1/Add.13, para. 11); A/AHRC/16lams. 39 and 40.

Mohammed v Ministry of Defence (2014) ECWH 1369 (Q%5,288-290.

Judgement of the ECtHR Grand Chamber in Hassan Wrilied Kingdom [GC], no. 29750/09, 16 September
2014: “[I]n relation to detention taking place chgian international armed conflict, Article 5 8§ 2
and 4 must also be interpreted in a manner whidgstanto account the context and the applicable
rules of international humanitarian law. ., if tBentracting State is to comply with its obligations
under Article 5 § 4 in this context, the “competbatly” should provide sufficient guarantees of
impartiality and fair procedure to protect agamdtitrariness.”

%0 Joint study on global practices in relation toreedetention in the context of countering termorisy a group of
Special Procedures mandate holders (A/HRC/13/42, paggb)).

51 American Convention (Article 27(1));

European Court of Human Rights, Al-Jeddah v UK (2ECHR 1092.

52 Report of the Working Group on Arbitrary DetentiddHRC/7/4, 10 January 2008), para. 22.

53 The Inter-American Court of Human Rights, Habeas G®ip Emergency Situations (Arts. 27(2) and 7(6hef
American Convention on Human Rights), Advisory Opm{C-8/87, January 30, 1987, Inter-Am.
Ct. H.R. (Ser. A) No. 8 (1987)., para. 22.

54 |ACHR Advisory Opinion OC-8/87, para. 39.

5 American Charter s. 27(1).

56 Report of the Working Group on Arbitrary Detenti&(CN.4/2004/3, para. 50.

69 HRC General Comment 31, para. 10;

CAT General Comment 2, para.CAT/C/GC/2, 24 January 208&. 7, para. 7;

European Court of Human Rights, Al-Jeddah v UK (2@BECHR 1092.

70 WGAD: International human rights law, and tights related to liberty and security of the persoparticular,
apply everywhere and at all times, both in peackimmrmed conflict, at home and abroad. There is
agreement that the norms of international humantsigstruments and customary international law
protecting individuals against arbitrary detentstrall be complied with by Governments in situations
of armed conflict (A/HRC/16/47, para. 51).

ICRC commentaries to Protocol Il, para. 4429, refgrtmUnited Nations General Assembly resolution3267
(XXV), and resolution 2675 (XXV) as cited in AIHRC/4G, para. 45.

Legal Consequences of the Construction of a WahénOccupied Palestinian Territory (Advisory Opimi¢2004]

ICJ Rep, §106; Armed Activities on the Territory bé€tCongo (Democratic Republic of the Congo v
Uganda) [2005] ICJ Rep, §8216); Legality of the Thimalse of Nuclear Weapons, 825; In its
advisory opinion of 8 July 1996 on the Legalitytloé Threat or Use of Nuclear Weapons, the
International Court of Justice affirmed the apgitity of the International Covenant on Civil and
Political Rights during armed conflicts, save throtilge effect of provisions for derogation of any
kind to be found in article 4 of the Covenant.

HRC General Comment No. 31 (2004) on the nature of¢ineral legal obligation imposed on States partigise
Covenant (CCPR/C/21/Rev.1/Add.13, para. 11); A/AHRC/16ldms. 39 and 40.

Mohammed v Ministry of Defence (2014) ECWH 1369 (Q%§,288-290. [cite]

% Fourth Geneva Convention relative to the ProteatioBivilian Persons in Time of War, Part Ill, Seatill: The
detention of alien civilians in the territory oparty to the conflict may be ordered “only if the
security of the Detaining Power makes [internmerlacing in assigned residence of a civilian]
absolutely necessary”, or if the civilian voluntaidemands this and his or her situation “rendeis t
steps necessary” (article 42). In this case, A3 governs the procedure for review, entitling a
civilian who has been interned or placed in assigesidence “to have such action reconsidered as
soon as possible by an appropriate court or adtratiise board designated by the Detaining Power
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for that purpose”. If the internment or assignesidence is maintained, “...the court or
administrative board shall periodically, and astaavice yearly, give consideration to his or hase,
with a view to the favourable amendment of thaahiecision, if circumstances permit”. This
reflects the rationale behind Rule 128(B) of the ICR&&logue of rules of customary IHL, which
provides that: “Civilian internees must be releaagdoon as the reasons which necessitated
internment no longer exist, but at the latest amss possible after the close of active hostlitie

° Fourth Geneva Convention relative to the Proteatio@ivilian Persons in Time of War, Part Ill, Sectilll: The
Occupying Power may, at the most, subject civilimnimternment or assigned residence within the
frontiers of the occupied country “if the OccupyiRgwer considers it necessary, for imperative
reasons of security, to take safety measures coingegprotected persons” (article 78). “Decisions
regarding such assigned residence or internmefittshenade according to a regular procedure to be
prescribed by the Occupying Power in accordance thi¢ provisions of the present Convention. This
procedure shall include the right of appeal forgheties concerned. Appeals shall be decided with
the least possible delay...” If a decision to interrplace in assigned residence is upheld, this
“...shall be subject to periodical review, if possilglvery six months, by a competent body set up by
the said Power”.

Inter-American Commission, Coard et al v United Sté€@ase 10.951 (1999)): “This delay, which is ntitaitable
to a situation of active hostilities or explaingddiher information on the record, was incompatible
with the terms of the American Declaration of thghRs and Duties of Man as understood with
reference to Article 78 of the Fourth Geneva Conweerit(para. 57).

" The ICRC Commentary emphasises that both internmerassigned residence are of an exceptional characte
and represent the most severe measures that aidgtar Occupying Power may resort to with
respect to protected persons (pp.256 and 368).rigiheto appeal against a decision regarding
residential assignment or internment does not esfyetate the nature of the body that is to camnsid
the appeal. The ICRC Commentary explains that itrishie Occupying Power to decide on the
procedure to be adopted under Article 78, but nibtasit must observe the stipulations in Artick 4
(p.368), which requires decisions by a body th&drefthe necessary guarantees of independence and
impatrtiality (p.260). In the decision of the IAComHRCoard et al v United States, the Commission
considered that the decision to detain must “ndefigo the sole discretion of the state agent(s)
responsible for carrying it out” (paras. 55 and. 39¢xpressed this requirement to be fundamental
and reflecting the rationale of the right to habeapus, such that it is not capable of being
overlooked in any context (para. 55). The Commissioted that compliance with this requirement
did not have to be through recourse to the Grenathart system but could have been accomplished
through the establishment of an expeditious jutimiajuasi-judicial review process (para. 58). It
emphasised that the appeal mechanism must haeeitherity to order release where warranted
(para. 60).

2 Third Geneva Convention relative to the Treatmémrisoners of War: Persons may be held as prisasfavar if
they “have fallen into the power of the enemy” dtiey fall within one of the categories specified
in Article 4, including members of armed forcesagdarty to the IAC (4(1)), members of other armed
forces who profess allegiance to a party to the (A@)), members of militias fulfilling certain
conditions (4(2)), persons who accompany the arimes, such as civilian contractors and war
correspondents (4(4)).

3 POWSs may be subject to internment in a POW camfm close confinement if this is necessary to gaded their
health, and then only so long as the circumstatih@snake such confinement necessary continue
(Article 21). Confinement to a cell or room may athise only be permitted in execution of penal or
disciplinary sanctions (Part Ill, Section VI, Chapii§. POWSs who are seriously wounded or
seriously sick must be sent back to their own aguiafter having been cared for until fit to travel
unless such repatriation during hostilities is agathe will of the POW (Article 109).

"4 POWSs must be released and repatriated withouy eééfer the cessation of active hostilities (Aridl18;

Additional Protocol I, Article 75(3); and Rule 128(&f the ICRC's catalogue of rules of customary
IHL)

S Rule 128(C) of the ICRC's catalogue of rules of custyritdL: “Persons deprived of their liberty in reian to a
non-international armed conflict must be releasedamn as the reasons for the deprivation of their
liberty cease to exist”.

HRC Concluding Observations: Israel, UN Doc CCPR/C/79/98{1998) paras. 11, 12.
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Report of the Special Rapporteur on counter-terrgridission to Israel, UN Doc A/HRC/6/17/Add.4 (200@ra.
10.

" \WGAD: The treaty provisions relating to armed dimhthat are applicable in such conflicts are mial, and
international human rights law provides importashditional protections.

"7 «Child” shall mean any person under 18 years of agkne with the Convention on the Rights of thelghi

8 Convention on the Rights of the Child (Article 37)(iho child shall be deprived of his or her libetmlawfully
or arbitrarily. The arrest, detention or imprisommef a child shall be in conformity with the lawad
shall be used only as a measure of last resortaaritle shortest appropriate period of time”. Adic
37 (d) guarantees to every child deprived of hiearliberty “the right to prompt access to legadia
other appropriate assistance, as well as the tagttiallenge the legality of the deprivation of bis
her liberty before a court or other competent, patelent and impartial authority, and to a prompt
decision on any such action”.

United Nations Rules for the Protection of Juvenideprived of their Liberty (Rule 13): “juveniles déged of their
liberty shall not for any reason related to th&atiss be denied the civil, economic, political,iabor
cultural rights to which they are entitled undetioraal or international law, and which are complatib
with the deprivation of liberty.”

Rule 7.1 of the United Nations Standard Minimum Rddeshe Administration of Juvenile Justice (BeijiRgles)
calls for the guarantee of basic procedural safeiguat all stages of the proceedings, including the
right to appeal to a higher authority.

® Committee on the Rights of Persons with Disabilit@RP D/C/SLV/CO/1, paras. 31 and 32; CRPD/C/PER/CO/1,
paras. 28 and 29.

HRC, General Comment no. 35, para. 19.

8 Convention on the Rights of Persons with Disab#litrticle 14): States Parties must “ensure thaops with
disabilities ... are not deprived of their libertylawfully or arbitrarily, and that any deprivatiof o
liberty is in conformity with the law ... If persongth disabilities are deprived of their liberty
through any process, they are, on an equal basisotfiers, entitled to guarantees in accordande wit
international human rights law”. Involuntary contiai or institutionalization on the grounds of
disability, or perceived disability, particularlynahe basis of psychosocial or intellectual disgbdr
perceived psychosocial or intellectual disabilisynot in compliance with the Convention, and the
Committee has called upon States to amend lawsosadiofpt measures to prohibit involuntary
committal or internment, and to design and implenaeninstitutionalization strategies
(CRPD/C/ARG/CO/1/ para. 23; CRPD/C/CHN/CO/1 paras. 25 and 26)

81 \WGAD: all persons deprived of their liberty on hlearounds must have judicial means of challengieir
detention (E/CN.4/2004/3, para. 87). WGAD delibenatNo. 7 on issues related to psychiatric
detention: preventing mentally disabled personsifireaving may, in principle, amount to deprivation
of liberty (E/CN.4/2005/6, para. 51). When assessihgther the measures taken are in compliance
with international standards, the vulnerable positif persons affected by (alleged) illness haseto
duly taken into consideration (E/CN.4/2005/6, p&i@. The Working Group applies the following
criteria: ICCPR (Article 9(4)) shall be applied toyane confined by a court order, administrative
decision or otherwise in a psychiatric hospitasionilar institution on account of his mental diserd
In addition, the necessity whether to hold theguatfurther in a psychiatric institution shall be
reviewed regularly at reasonable intervals by atomua competent independent and impartial organ,
and the patient released if the grounds for hisrd&in do not exist any longer. In the review
proceedings, his vulnerable position and the needgdpropriate representation must be taken into
consideration (E/CN.4/2005/6, para. 58 (€)).

82\WGAD deliberation no. 5 (1999) concerning theaiion of immigrants and asylum seekers: In the ocse
absence, violation, circumvention or non-implemgateof the following procedural guarantees, the
WGAD may conclude that the custody is arbitranytifiaation of the custodial measure in writing, in
a language understood by the asylum seeker or irantigstating the grounds for the measure, and
setting out the conditions under which the asylegksr or immigrant must be able to apply for a
remedy to a judicial authority, which shall decitemptly on the lawfulness of the measure and,
where appropriate, order the release of the parsnocerned (E/CN.4/2000/4, principle 8).

8 Article 16 of the International Convention on thetection of the Rights of All Migrant Workers setst the right
to liberty and security of person for migrant warkand members of their families and the right not
to be subjected individually or collectively to drbry arrest or detention (paras. 1 and 4). Migran
workers and members of their families who are degkiof their liberty by arrest or detention are
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entitled to take proceedings before a court, ireotdat that court may decide without delay on the
lawfulness of their detention and order their re¢efi the detention is not lawful (para. 8).
UNHCR Guidelines on the Applicable Criteria and Stadsdaelating to the Detention of Asylum Seekers and
Alternatives to Detention (Guideline 7): respecttfte detainee’s right, either personally or thitvag
representative, to challenge the lawfulness ofrdiete before a court of law at any time.
HRC: the enjoyment of Covenant rights is not limitectitizens of States Parties but must also be aheailto all
individuals, regardless of nationality or statetesss, such as asylum seekers, refugees, migrant
workers and other persons who may find themselvéisa territory or subject to the jurisdiction of
the State Party. General comments No. 35 (201#rticle 9 : the right to liberty and security of
persons, paras. 3, 7; No. 15 (1986) on the positiaiiens under the Covenant, and No. 31 (2004) on
the nature of the general legal obligation impasedbtates parties to the Covenant
(HRI/GEN/1/Rev.9 (Vol. I) p. 189, para. 2; and p. 2g&ra. 10).
8 Committee on Migrant Workers, General Gomment n@0A3) on the rights of migrant workers in angukar
situation and members of their families: The migraarker must have access to legal representation
and advice, if necessary free of charge, to chgdiehe lawfulness of detention, and have timely
access to effective legal remedies (para. 33);
8 Special Rapporteur on the human rights of migréRidRC/20/24, para. ?): Migrants in detention shall b
assisted, free of charge, by legal counsel andhbgtarpreter during administrative proceedings.
International Convention on the Protection of thgH&s of All Migrant Workers (Article 16): In atteimd) such
proceedings, they are entitled to have cost-frest@snce to an interpreter if they cannot undedstan
or speak the language used (para. 8).
8 WGAD: Detention must be ordered or approved hydgé or a body affording equivalent guarantees of
competence, independence and impartiality (E/CNS8MB3B, para. 69).
87 WGAD: The procedural guarantee of article 9(4), REG requires that migrant detainees enjoy the tight
challenge the legality of their detention befor@art. There should be automatic, regular and
judicial, not only administrative, review of detinmt in each individual case. Review should extend to
the lawfulness of detention and not merely toésspnableness or other lower standards of review. A
maximum period of detention must be establishelhlyy and upon expiry of that period, the detainee
must be automatically released (A/HRC/13/30, parp. 61
HRC: “every decision to keep a person in detenti@mukhbe open to review periodically so that theugs
justifying the detention can be assessed” (CCPR/C/58@1993, para. 9.4).
Special Rapporteur on the human rights of migrantsis 2012 annual report on the detention of nmitggan an
irregular situation (A/HRC/20/24), recalled the sta¢@t of the WGAD that there should be
automatic, regular and judicial, not only admirastre, review of detention in each individual case,
and that review should extend to the lawfulnessedéntion and not merely to its reasonableness or
other lower standards of review (para. 23).
Committee on Migrant Workers, General Comment n@028) on the rights of migrant workers in an irregu
situation and members of their families: Furthetiees of the continued necessity and lawfulness of
the detention should be carried out at regulannats by a judge or other officer authorized by kaw
exercise judicial power (para. 32).
8 Convention relating to the Status of Refugees (afsand 32 (2)): basic minimum standards for teattnent of
refugees, including free access to the courtsvela the territory of States parties and the ahbiitt
submit evidence to clear himself, and to appeahtdbe represented for the purpose before
competent authority or a person or persons spaliifidesignated by the competent authority.
89 |ACHR: “147. [...] deprivation of liberty as a penalty a punitive sanction in the area of immigratimmtrol is outside the scope
of the question and, in accordance with the jutddpnce of this Court, must be regarded arbitradytans contrary
to the Convention and American Declaration; footr&i#: Cf. Case of Vélez Loor v. Panama, supra, [i&@.
Special Rapporteur of the United Nations on the HuR@hts of Migrants, Ms. Gabriela Rodriguez Pizarro:
“[d]etention of migrants on the ground of theirigular status should under no circumstance berdfipe nature”.
Commission on Human Rights resolution 2002/62, UN.E@€N.4/2003/85, 30 December 2002, para. 73.
Working Group on Arbitrary Detention: “criminalizinillegal entry into a country exceeds the legitenaterest of States to control
and regulate illegal immigration and leads to umssary detention.” UN Doc. A/IHRC/7/4, 10 January 2@@8a.
53.
Report of the Special Rapporteur on the human rightsigrants, Jorge Bustamante, UN Doc. A/HRC/11/7, y2009, para. 65.
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Inter American Court on Human Rights. Rights and gui@es of children in the context of migration andit need of international
protection. Advisory Opinion OC-21/14 of August P®14. Series A No.21]

% |nter American Court on Human Rights, Advisory OpmiOC-21/14 of August 19, 2014. Series A No.21:71Based on the
preceding considerations, the Court finds thaligimt of international human rights law, deprivatiof liberty is
inappropriate when children are unaccompanied pars¢ed from their family, because in this situatihe State is
obliged to give priority to facilitating the meassrof special protection based on the principldnefest interest of
the child, assuming its position as guarantor withgreatest care and responsibility. See Artiofg Rof the
Convention on the Rights of the Child: “[a] child teonarily or permanently deprived of his or her famil
environment, or in whose own best interests cahaatllowed to remain in that environment, shalebstled to
special protection and assistance provided by tae 3 Cf. Case of Furlan and family members v. Atgen supra,
para. 126. [see also para. 160]

Committee on the Rights of the Child. General Comment@\ Treatment of Unaccompanied and Separated i€hildutside their
Country of Origin, supra, para. 61: “In applicatiinarticle 37 of the Convention and the principlehaf best
interests of the child, unaccompanied or separmiédren should not, as a general rule, be detaiDetention
cannot be justified solely on the basis of thecchiéing unaccompanied or separated, or on theirabaiy or
residence status, or lack thereof. [...] In conseqagall efforts, including acceleration of relevanbcesses, should
be made to allow for the immediate release of un@panied or separated children from detention kel t
placement in other forms of appropriate accommodati

Report of the Special Rapporteur, Ms. Gabriela RoéddRizarro, Specific Groups and Individuals: Migréforkers, pursuant to
Commission on Human Rights resolution 2002/62, UN.[E€N.4/2003/85, 30 December 2002, para. 75(a).

I WGAD: all circumstances deprivation of libertycinding detention as a counter-terrorism measuust memain
consistent with the norms of international law (E/@12004/3, para. 84). The right of anyone
deprived of his or her liberty to bring proceeditggore a court in order to challenge the legality
the detention is a personal right, which must firciscumstances be guaranteed by the jurisdiabion
the ordinary courts” (ibid., para. 85). The WorkiGgoup has adopted a list of principles based on
articles 9 and 10 of the Universal Declaration ahtan Rights and on articles 9 and 14 of the
International Covenant on Civil and Political RigthgHRC/10/21, para. 53). These principles
guarantee that persons detained under chargesarigseactivities shall enjoy the effective riglot
habeas corpus following their detention. “Any persieprived of his or her liberty must enjoy
continued and effective access to habeas corpgsgumgs, and any limitations to this right should
be viewed with utmost concern” (report on the ditraof detainees at Guantanamo Bay,

E/CN.4/2006/120).

WGAD Background paper, para. 19: A stakeholder ssbiom comprising of a comparative study of relevant
domestic law governing detention across 21 jurtgatis as well as the jurisprudence of the European
Court of Human Rights, has identified a very straegd toward requiring that persons
administratively detained for counter-terrorismtio@al security, or intelligence-gathering purposes
be entitled to appeal their detention to, or hénedrtdetention reviewed by, a judicial body
(Submission from Oxford Pro Bono Publico, Universit Oxford, “Remedies and procedures on the
right of anyone deprived of his or her liberty byest or detention to bring proceedings before a
court: a comparative and analytical review of Sgatectice” (April 2014), p. 96)

Joint study on global practices in relation to sedetention in the context of countering terroriSNp jurisdiction
should allow for individuals to be deprived of thi#berty in secret for potentially indefinite peds,
outside the reach of the law, without the posdibdf resorting to legal procedures, including rebe
corpus (A/HRC/13/42) cited in AIHRC/16/47, para. 5&fféctive habeas corpus reviews by
independent judicial bodies” are central to engurasspect for the right to personal liberty (p@e2
(b)). “Domestic legislative frameworks should nbbow for any exceptions from habeas corpus,
operating independently from the detaining authaitd from the place and form of deprivation of
liberty ... The law should foresee penalties foradfis who refuse to disclose relevant information
during habeas corpus proceedings” (ibid.).

92 HRC General Comment no. 35, para. 40; and, CommionsaNos. 962/2001, Mulezi v. Democratic Republic of
the Congo, para. 5.2 (military detention); 1051/2082ani v. Canada, para. 10.2 (counter-terrorism);
1061/2002, Fijalkowska v. Poland, para 8.4 (invtdmpn committal to psychiatric institution);

560/1993, A. v. Australia, para. 9.5 (immigraticgtehtion); 291/1988, Torres v. Finland, para. 7.4
(extradition); 414/1990, Mika Miha v. Equatorial iBea, para. 6.5 (presidential fiat) and 265/1987,
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Vuolanne v. Finland, para. 9.5 (solitary confinetherConcluding observations: India (1997), para.
438; Israel (1998), para. 317 (security detentibmited Kingdom (2008), para. 17 (counter-
terrorism); Rwanda (2009), para. 16 (recommendbuigon of detention for vagrancy); Cameroon
(1994), para. 204; Republic of Moldova (2002), padg.and Lithuania (2004), para. 13. No category
of detainees may be denied taking such proceed@wmsmunications Nos. R.1/4, Torres Ramirez v.
Uruguay, para. 18 (military); and 1449/2006, Umavolzbekistan, para. 8.6.

9 WGAD: “The remedy of habeas corpus... must not lspended or rendered impracticable in states of
emergency” (A/HRC/7/4, para. 64; E/CN.4/1995/31, p2Ba(d)). WGAD adopted the legal analysis
in the HRC'’s general comment No. 29 (2001) on siaftesnergency (article 4), paras. 11 and 16. In
addition to those rights enumerated in Article 4(2CPR, certain other rights are non-derogable
even during a state of emergency, including thietrig take proceedings before a court to enable the
court to decide without delay on the lawfulnessletention. These non-derogable guarantees are
customary international law binding on States #ratnot parties to the Covenant, and are also
peremptory norms of international law.

Subcommittee on Prevention of Torture: “the effeatiess and absolute non-derogability of habeasisdre
guaranteed in states of emergency” (CAT/OP/HND/ta ph37).

Committee on Enforced Disappearances: recommendslthtion of “the necessary measures to estalbiattiie
right to apply for habeas corpus may be neithepesuged nor restricted under any circumstances,
even when a state of emergency or siege has betrete and to guarantee that any person with a
legitimate interest may initiate the procedure” (CEIESP/CO/1, para. 26).

Joint report on the situation of detainees at Garsarho Bay:“procedural safeguards may never be mdgjecs to
measures that would circumvent the protection ofderogable rights”, it determined that the main
elements of article 9 of the Covenant, such as lsab@gpus, must be fully respected even during
states of emergency (E/CN.4/2006/120, para. 14).

% Human Rights Committee General Comment 2, para. 16.

% Human Rights Committee, General Comment No.32, UNCBER/C/GC/32 (2007), para. 18.

% Subcommittee on Prevention of Torture: “judiciaieirvention during the period of confinement, bygas other
than those who determined the criminal chargess aed in hand with due process” (CAT/OP/2,
para. 14).

Inter-American Commission: a judicial authority ofgaasi-judicial” board that decides petitions ...shbe
impartial and different from the authority orderiagd implementing the detention. [cite]

97 |CCPR (Article 9(4));

African Principles, Principle M(4).

European Convention on Human Rights (Article 5(4)).

American Convention (Article 7(6));

Inter-American Court has held nine days to be incatibfe with the term “promptly” in article 7(6) ¢fie American
Convention: Chaparro Alvarez and Lapo Ifiiguez v EonaBeries C No 170 (21 November 2007),
para 135; see also Tibi v Ecuador, Series C No(ZBeptember 2004), para 134 (21 days after
filing of the application was “clearly an excesstirae”).

Body of Principles (Principle 32): “2. The proceeaghn.. shall be simple and expeditious and at nofoostetained
persons without adequate means.”

HRC General Comment no. 35, para. 47; and, commuaicabs. 291/1988, Torres v. Finland, para. 7.3e“Th
adjudication of the case should take place as étkpesly as possible.”; 1051/2002, Ahani v. Canada,
para. 10.3;

% HRC General Comment no. 35, para. 47;

% HRC General Comment no. 35, para. 42;

100 HRC General Comment no. 35, para. 41; Communicatienk824/2004, Shafiq v. Australia, para. 7.4;
1460/2006, Yklymova v. Turkmenistan, para. 7.4;1/2608, Aboussedra v. Libyan Arab
Jamabhiriya, para. 7.6.

11 HRC General Comment no. 35, para. 41; communicatio856/1999, Chambala v. Zambia, para. 7.2 (coatinu
detention after release order amounted to arbittatgntion in violation of article 9, paragraph 1);
Concluding observations India 1997.

102 HRC General Comment no. 35, para. 47; Communicatiass 28/1987, Campbell v. Jamaica, para. 6.4;

103 Inter-American Commission, Principles and Best Rzastfor the Protection of Persons Deprived of tHipin the
Americas (2008), Principle 1V;
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European Court of Human Rights: Patsuria v Geord@72ECHR 893, para. 62; and Aleksanyan v Russia {2008
ECHR 1903, para. 179.

194 HRC General Comments no. 35, para. 45, and No. 38s pk8-22; communication nos. 1090/2002, Rameka v.
New Zealand, para. 7.4 (discussing ability of Raidbard to act in judicial fashion as a court);
291/1988, Torres v. Finland, para. 7.2 (findingeewby the Minister of the Interior insufficient);

195169 ILO Convention (articles 9-10);

Vienna Declaration and Programme (Part I, parr, 20)

Convention on the Rights of the Child (art. 40, p&)7.

Beijing Rules; y Riad Directives;

HRC General CommemN°® 17 (art. 24 of the ICCPRparrs. 1 and 2;

CRC,General Commert® 10, parr. 10;

IAHRC, Advisory Opinion AO-17/20028 august 2002 arr. 109.

106 HRC communication N172/1984Broeks vs The NetherlandSomunication R 182/1984 Zwaan-de-Vries vs. The Netherlands
Comunication N 196/1985 |brahima Gueye and others vs. Frap&@omunication N° 819/1998pseph Kavanagh
vs. Ireland; ComunicatiofN® 516/1992Alina Simunek vs. Check Republic

197 HRC Communication N° 819/1998pseph Kavanagh vs. Ireland.

198 Report of the Working Group on Arbitrary DetentiddHRC/27/48, 30 June 2014, para. 70(c ); “Categbry |
Military judges and military prosecutors often dat meet the fundamental requirements of
independence and impartiality; military procedwapplied by military courts often do not respect the
basic guarantees for a fair trial;”

Report submitted by the Special Rapporteur of theGumission on the Promotion and Protection of Human
Rights, Emmanuel Decaux, Issue of the administraifgastice through military tribunals,
E/CN.4/2006/58, paras 20-21: “Military courts shquidprinciple, have no jurisdiction to try
civilians. In all circumstances, the State shafiige that civilians accused of a criminal offente
any nature are tried by civilian courts”;

Human Rights Committee,HRC General Comment No. 13 aticld 14, para. 4; “4. The provisions of artické df
the ICCPR, para. 4: “[noting]apply to all courts aridunals within the scope of that article whether
ordinary or specialized. The Committee notes thstemce, in many countries, of military or special
tribunalscourts which try civilians. This couldegent serious problems as far as the equitable,
impartial and independent administration of just&eoncerned. Quite often the reason for the
establishment of such courts is to enable excegltipmocedures to be applied which do not comply
with normal standards of justice. While the Covértloes not prohibit such categories of courts,
nevertheless the conditions which it lays downrtygadicate that the trying of civilians by such
courts should be very exceptional and take pladeuconditions which genuinely afford the full
guarantees stipulated in article 14”.. The Committe® noted a serious lack of information in this
regard in the reports of some States parties wjoseial institutions include such courts for the
trying of civilians. In some countries such milgaand special courts do not afford the strict
guarantees of the proper administration of justiceccordance with the requirements of article 14
which are essential for the effective protectiomofan rights. If States parties decide in
circumstances of a public emergency as contemplatediticle 4 to derogate from normal procedures
required under article 14, they should ensuregtelh derogations do not exceed those strictly
required by the exigencies of the actual situatéord respect the other conditions in paragraph 1 of
article 14.”.

19 YN Basic Principles on the Role of Lawyers, Prineipl;

European Court of Human Rights, Lamy v Belgium, App10d44/83 (30 March 1989), para 29; (Grand Chamber),
Nikolova v Bulgaria, App no 31195/96 (25 March 199%gra 63 and (Grand Chamber), Mooren v
Germany, App no 11364/03 (9 July 2009), paras 128.-1

110 |nternational Convention for the Protection of RErsons from Enforced Disappearance (2006), Arfiz(3).

Declaration on the Protection of All Persons fronfdiced Disappearance (1992), A/IRES/47/133, Arti€le

11 HRC General Comment no. 35, para. 43; and commuaicats. 1090/2002, Rameka v. New Zealand, para 7.3
(annual review of post-conviction preventive deamy 754/1997, A. v. New Zealand, para. 7.3
(regular review of involuntary hospitalization); 229988, Torres v. Finland, para. 7.4 (review every
two weeks of detention for extradition).

112\WGAD Opinion no. 34/2006, Ali Saleh Kahlah Al-Mawm USA, UN Doc A/HRC/7/4/Add. 1 (2008), paras. 36-
37.
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13\WGAD Background paper, para. 81: Although themoi®bligation for States to provide for a righepeal
under international law, a quarter of respondiraeat demonstrated legal provisions guaranteeing the
right of appeal of an unsuccessful challenge tdaiulness of the detention.

Oxford Pro Bono Publico study: There is a very sgrionend in the practice of States toward guaranggtie right to
appeal to a higher court against an order of ptéxedetention (p. 97).

114 WGAD Background paper, para. 44: The Working Grohgerves that the majority of States support asrtinél,
cost-free and simplified process to bringing amlahallenging the legality of detention before ¢pur
offering even the ability to dispense with any rieginent for the challenge to be submitted in
writing.

115 Subcommittee on Prevention of Torture: “Statesigmshould consider effective judicial review ahd process
during the detention of individuals in criminal peedings as a prerequisite for the prevention-of il
treatment or torture of persons deprived of thiberty and as a means of conferring legitimacyran t
exercise of criminal justice” (para. 19).

118 YN Basic Principles on the Role of Lawyers, Prineipl;

117 European Court of Human Rights, Lamy v Belgium, Ajp10444/83 (30 March 1989), para 29; (Grand
Chamber), Nikolova v Bulgaria, App no 31195/96 (258ha1999), para 63; (Grand Chamber),
Mooren v Germany, App no 11364/03 (9 July 2009)apd 21-125.

HRC, General Comment No 32, para 13, citing JanseleiieThe Netherlands, UN Doc CCPR/C/71/D/846/1999
(3 April 2001), para 8.2 and Aarela and NakkaldjarFinland, UN Doc CCPR/C/73/D/779/1997 (24
October 2001), para 7.4.

118 Convention against Torture and Other Cruel, Inhumabegrading Treatment or Punishment, Article 15.

119 30int Study on global practices in relation torsedetention in the context of countering ternoris
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