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1. The Working Group on Arbitrary Detention wasadsdished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Counckuased that mandate and most
recently extended it for a three-year period imrétsolution 33/30 of 30 September 2016.

2. In accordance with its methods of work (A/HRGQE3, on 5 May 2017, the

Working Group transmitted a communication to thev&oment of Saudi Arabia

concerning Jaber bin Saleh Hamdan Aal SuleimannaliAThe Government replied to the
communication on 29 June 2017. The State is na@trty po the International Covenant on
Civil and Political Rights.

3. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiigrt or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasd<an result in ignoring the equality of
human beings (category V).
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Submissions

Communication from the source

4. Jaber bin Saleh Hamdan Aal Suleiman al-Amri iSaudi citizen who usually
resides in Riyadh.

5. The source reports that, on 5 April 2014, Mr-A&hri published a Youtube video
under his own name, in which he criticized the $aBdvernment and accused it of
prosecuting Saudis for the exercise of their rightreedom of expression under the guise
of terrorism. In the video, he called for the rekeaf his brother Ali al-Amri, who was
sentenced in 2002 to three years’ imprisonmentvalno was reportedly still detained by
the Saudi authorities at the time of the publicatid the video, that is, almost ten years
after the expiration of his sentence.

Arrest and detention

6. According to the source, Jaber al-Amri was aecbon 12 April 2014 in front of his
house in Riyadh by officers of the Directorate cn@ral Investigationa(-Mabahith al-
Amma), wearing both uniforms and civilian clothing, wiiid not present him with a
warrant. They handcuffed him and took him back itite house in order to carry out a
search before taking him to the general securigoprin Riyadh for interrogation.

7. Mr. Al-Amri was reportedly detained incommuniocadr three months, having been
denied communication with his family and his lawy&hree months after his arrest, Mr.
Al-Amri received his first visit from his family, it he was not allowed access to legal
counsel throughout his detention. In April 2015,w&s charged on the basis of the 2014
Anti-Terrorism Law with “inciting rebellion againghe ruler; stirring up dissent; and
turning people against the State, rejecting ith@uty and calling it repressive”; as well as
“producing, storing and sending a video clip pré&iad to public order”. The source reports
that Mr. Al-Amri was not presented before a judgdobe the start of his trial, one year
after his arrest, and he could therefore not chgliehe legality of his detention.

8. In May 2015, after a secret trial, during whiwoh was reportedly denied access to
legal counsel, Mr. Al-Amri was sentenced by the Ggezed Criminal Court to seven
years’ imprisonment followed by a seven-year travah and a fine of 50,000 riyals.
According to the source, the Specialized Criminalf€ is an exceptional jurisdiction that
was created in 2008 to try cases of terrorism. Juresdiction is not composed of
independent judges, but of a panel named by thésiiyof the Interior. The source reports
that Mr. Al-Amri is currently detained in Al-Hayg@rison.

Arbitrary nature of the detention

9. In the light of the above information, the sausubmits that the detention of Mr.
Al-Amri is arbitrary and falls under categorieslland Ill.

Category | — absence of legal basis justifyingrdetion of liberty

10. The source submits that the arrest and detewtidr. Al-Amri is arbitrary and
lacks a legal basis, as he was held incommunicadité first three months of his detention
and was not presented before a judge before theddthis trial in April 2015, one year
after his arrest.

11.  According to the source, Mr. Al-Amri was aregbtwithout a warrant and was not
presented with justification for his arrest. He veambsequently detained incommunicado
for a period of three months prior to receivingisitvfrom his family. As such, he was
placed outside the protection of the law and degrief his legal safeguards as a detainee.
The source thus submits that the detention of MHAWri is in violation of article 9 of the
Universal Declaration of Human Rights and fallshivitcategory I.
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Category Il — deprivation of liberty resultingpfn exercise of the right to freedom of
expression

12.  The source reports that Mr. Al-Amri was arrdsteweek after he posted a video
criticizing the authorities and was explicitly ced with “producing, storing and sending a
video clip prejudicial to public order”. In thatgmect, the source alleges that the Saudi
authorities systematically undermine freedom ofregpion by prosecuting individuals who
are publicly critical of the Government or thosdling for reforms. The source refers to
opinion No. 42/2011, in which the Working Group edtwith concern a consistent pattern
of arrest and detention of persons exercising thagic human rights, in particular their
right to freedom of opinion, expression and asgmgiad The source also refers to the
concerns expressed by the Committee against Tottate“the Penal Law for Crimes of
Terrorism and its Financing adopted in 2014 costan extremely broad definition of
terrorism that [enables] the criminalization ofsaof peaceful expressioA”.

13. The source also recalls that the Human Rigbisr@ittee explicitly stated that “all
public figures, including those exercising the lighpolitical authority such as heads of
State and government, are legitimately subjectriticism and political opposition” and
that “States should not prohibit criticism of imstions”.® In that respect, the source
underlines that the charges of “inciting rebelliagainst the ruler” and *“calling the
authority repressive” are in direct violation oétimternational understanding of freedom of
expression.

14.  The source thus submits that Mr. Al-Amri’s deien results from the exercise of
his right to freedom of speech and expression,uasamteed by article 19 of the Universal
Declaration of Human Rights, and it falls withirtegory 1.

Category lll — non-observance of internationa faal norms

15. The source submits that Mr. Al-Amri's detentianarbitrary due to the severe
violations of fair trial rights to which he has lnesubjected from the onset of his detention.

Arbitrary arrest and incommunicado detention

16.  According to the source, Mr. Al-Amri was aresbstby men wearing uniforms and
civilian clothing (see para. 6 above) without befimgsented with a warrant for his arrest or
the search of his house, contrary to principle flthe Body of Principles for the Protection
of All Persons under Any Form of Detention or Ingomment.

17.  Furthermore, Mr. Al-Amri was reportedly detainracommunicado for three months

and denied all contact with his lawyer and familfhe source asserts that, by putting
victims outside the protection of the law, incomnecado detention is a prima facie form of

arbitrary detention and constitutes a violatiorth# right of the detainee to be recognized
as a person before the law pursuant to article éh@fUniversal Declaration of Human

Rights.

Violation of the right to be brought promptly bed a judge

18.  According to the source, Mr. Al-Amri was onlyolight before a judge when his
trial began, that is, one year after his arrestwds thus denied the right to challenge the
legality of his detention before a competent juaieiuthority, in violation of principle 11 of
the Body of Principles for the Protection of AllrBens under Any Form of Detention or
Imprisonment.

! See opinion No. 42/2011, para. 20.

2 See CAT/CISAUICO/?2, para. 16.

See Human Rights Committee, general comment NA2@ULj on the freedoms of opinion and
expression, para. 38.

See General Assembly resolution 43/173, annex.
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Torture and conduct of interrogation in the alesenf legal counsel

19. As stated above, the source alleges that MAMti was held in incommunicado
detention for three months, which can, in itsetfipstitute torture as per General Assembly
resolution 60/148.

20.  Furthermore, during the conduct of interrogaiand over the entire duration of his
pretrial detention, Mr. Al-Amri was reportedly dediaccess to legal counsel in violation of
principles 17 and 18 of the Body of Principles fioe Protection of All Persons under Any
Form of Detention or Imprisonment.

Secret trial before a court of exception

21. According to the source, Mr. Al-Amri was proged before the Specialized
Criminal Court which is not composed of independadges but of a panel named by the
Ministry of the Interior and therefore cannot bensidered as independent. The source
notes that, in 2016, the Committee against Toréxgressed concern that the Specialized
Criminal Court, which was established in 2008 todases of terrorism, was insufficiently
independent of the Ministry of the InteribEurthermore, Mr. Al-Amri’'s hearings were
reportedly held in secret. The source submits tifkatconduct of his trial is thus in clear
violation of article 10 of the Universal Declarati@f Human Rights, which states that
“everyone is entitled in full equality to a fair dpublic hearing by an independent and
impatrtial tribunal, in the determination of hishitg and obligations and of any criminal
charge against him”.

22.  During his trial, Mr. Al-Amri was reportedly ssd denied access to a lawyer, in
violation of article 11 of the Universal Declaratiof Human Rights, which provides that
everyone charged with a penal offence must haviettal guarantees necessary for his
defence”.

23. In the light of the foregoing, the source sulsnthat the non-observance of the
international norms relating to the right to a faial is of such gravity as to give the
deprivation of liberty of Mr. Al-Amri an arbitrargharacter and it falls under category lll.

Response from the Government

24. On 5 May 2017, the Working Group transmitteel #ilegations from the source to
the Government through its regular communicationcedure. The Working Group

requested the Government to provide detailed inftion by 4 July 2017 about the current
situation of Mr. Al-Amri and any comments on theusme’s allegations. The Working

Group also requested the Government to clarifyfdbtual and legal grounds justifying Mr.

Al-Amri’s continued detention and to provide detailegarding the conformity of the

relevant legal provisions and proceedings withrimagonal law, in particular the norms of
international human rights law which bind Saudi iea Moreover, the Working Group

called upon the Government to ensure Mr. Al-Ampltg/sical and mental integrity.

25. In its response dated 29 June 2017, the Gowrnimformed the Working Group
that Mr. Al-Amri had been arrested upon an ordsuésl by the competent authority in
accordance with article 35 of the Code of CrimiRabcedure, because he was accused of
producing, storing and communicating informatiorattiwould prejudice public order,
which is criminalized and punishable under the ATyber Crime Law. He was also
accused of using narcotic substances that are malinéd and punishable under the
Narcotics and Psychotropic Substances Control Act.

26. The Government states that Mr. Al-Amri was ilirdgated by the Bureau of
Investigation and Public Prosecution in accordamneiéh article 3 of its statute
(Investigation and Public Prosecution) and arti@eof the Code of Criminal Procedure. He
was arrested on charges of committing serious eriwearanting arrest pursuant to articles
112, 113 and 114 of the Code, and was subsequemiiged with a general indictment,
which included the mentioned crimes. His case \iiles then referred by the Bureau of

5 See CATI/C/SAUICO/2, para. 16.
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Investigation and Public Prosecution to the commeteurt, in accordance with articles 15
and 126 of the Code of Criminal Procedure.

27.  According to the Government, when Mr. Al-Ampipeared before the court, he was
informed of the charges against him and was hamadedpy of the list of charges against
him, in accordance with article 160 of the CodeCaiminal Procedure. He requested time
to prepare his answers for the next hearing andelisest was accepted. The Court took its
decision only after considering the statements Ibyarties as well as oral and written
pleadings, after they had declared that they hatimgp to add, and after reviewing the
records of evidence and the final report of thearfrom the person who tested positive
for narcotic substances. After examining the caseuthents in accordance with articles
172 and 173 of the Code of Criminal Procedure Gbart sentenced Mr. Al-Amri to seven
years' imprisonment and a fine of 50,000 riyalsd gmnohibited him from travelling for a
similar period after his release. After being imh@d of the Court’s decision, Mr. Al-Amri
decided to appeal it and was handed a copy of eébsidn, in accordance with article 192
of the Code of Criminal Procedure.

28.  After reviewing Mr. Al-Amri's appeal, the judgef the first instance court
reportedly confirmed his decision and the caseviides transferred to the Court of Appeal,
in accordance with article 196 of the Code of CriahiProcedure. The Court of Appeal
unanimously upheld the sentence and issued itsidacithus completing all stages of the
judicial process, and the sentence became finalafatceable in accordance with article
216 of the Code of Criminal Procedure.

29. The Government denies the allegation that MrAwri was not allowed to
challenge the legality of his detention. The lawegi the accused the right to challenge the
decision of his detention in accordance with aatitl5 of the Code of Criminal Procedure
and article 25 of the Law on Crimes of Terrorisnd &8 Financing.

30. The Government also denies the allegation ath@usecrecy of the trial. The trial
hearings were not confidential in accordance witticle 154 of the Code of Criminal
Procedure and article 64 of the Sharia Pleading. l&essmentioned in paragraph 27 above,
at the first hearing, Mr. Al-Amri was informed oh@ provided with the list of charges
against him so that he could prepare his answeose®Ver, the sentence was pronounced
in a public hearing in accordance with article 18} of the Code of Criminal Procedure
and article 164 of the Sharia Pleading Law in tresence of all parties in the case.

31. With regard to the allegation from the soutta Mr. Al-Amri was prevented from
contacting his lawyer, the Government claims treatJas allowed to appoint a lawyer or a
representative to plead for him in court in accomgawith article 65 (4) of the Code of
Criminal Procedure, and he received a visit fromepresentative of the Human Rights
Commission, who noted that Mr. Al-Amri received Ifblealth care and was allowed to
receive such visits and communicate with otheromess and detainees. The Government
notes that, in all cases, the investigator may eissuders that the accused cannot
communicate with other prisoners or detainees ceive visits as required by the interest
of the investigation, without prejudice to the tigi the accused to contact his lawyer.

32.  With regard to the allegations that the Spedl Criminal Court is not composed

of independent judges but by a panel appointedhéinistry of Interior, the Government

underlines that the Court was established by asiteciof the Supreme Judicial Council,

which is vested with the authority under articlefethe Judiciary Law to establish courts,
define their powers, types, jurisdictions, integmator abolition. The establishment of this
Court is part of the measures taken to reinforstige and it is part of the public judicial

system in the kingdom. The judges are independadt axe not subject to anyone’s

authority but the Sharia Law and regulations ircéorNo one can interfere with justice in
accordance with article 46 of the Basic Law of Goaece and article 1 of the Judiciary
Law. The judges are appointed by royal decree erb#sis of a decision of the Supreme
Judicial Council in accordance with article 47 bé tJudiciary Law. They are appointed
only if they hold a scientific degree or a degreeSharia Law from different universities

and meet certain specific conditions, and theyiaregrated into the judicial system in

accordance with articles 31 to 39 and 41 and 4Befludiciary Law.
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33. In conclusion, the Government noted that alcpedings against Mr. Al-Amri were
in accordance with international human rights stadsl.

Further comments from the source

34. On 26 July 2017, the response from the Govenhnvas transmitted to the source
for further comments. In its response of 7 AuguBL?2 the source observes that the
Government mainly referred to national legal primris to counter the allegations but
failed to counter them factually and did not prevhy dates to the events, thus confirming
the chronology as presented in the original suliondsy the source.

35.  The source refutes the Government’s claim MratAl-Amri was arrested after an
“order for arrest was issued by the competent aityfion accordance with article 35 of the
Saudi Code of Criminal Procedure. The source ntitas article 35 does not mention a
written warrant and does not provide for the degaito be presented with such a warrant.
Article 35 only mentions an “order by a competemtharity” and does not insist that such
an order must be put in writing. The source theeefmaintains that Mr. Al-Amri was
arbitrarily arrested.

36. The source notes the confirmation by the Gowemt that Mr. Al-Amri was only
informed of the charges against him when he wast firesented before the court. The
source reiterates that Mr. Al-Amri’s right to beopiptly informed of the charges against
him was therefore violated and his detention, frih@ onset of his arrest until his first
hearing, was lacking legal basis.

37.  With regard to the Government'’s reference tixlar115 of the Code of Criminal
Procedure in order to deny the violation of Mr.Ahri’s right to challenge the legality of
his detention, the source notes that article 1a%estthat “a defendant may appeal his
detention or extension thereof to the head of tiwestigation department or head of the
branch of the Bureau of Investigation and PubliosBcution”. This indicates that the
detainee is not automatically presented beforel@ipl authority so that he could challenge
the legality of his detention. Therefore, the seungaintains that Mr. Al-Amri’s right to
habeas corpus was violated.

38. The source also rebuts the Government’'s referém article 154 of the Code of

Criminal Procedure, which states that “trial hegsimre public and the tribunal is allowed
exceptionally to entirely or fully consider the eas closed sessions, or to prohibit a
category of individuals to attend the hearings, decurity reasons, observance of public
morality or if it is necessary for determining tt@&se” to claim that the trial hearings were
not held in secret. The source also notes thaGthernment stressed that Mr. Al-Amri was
present in court and that he was presented withdlevant documents, however, it only
stated that the sentencing hearing was held pyblitierefore, according to the source, Mr.
Al-Amri’s right to a fair and public trial appeats have been violated as well.

39. With regard to the allegation that Mr. Al-Anwias denied his right of access to
legal counsel, the source notes the statement dyGthvernment that he was allowed to
mandate a lawyer to represent him in court, busdu® address the allegation that he was
not allowed to consult his lawyer during his pr@tdetention or that he was interrogated in
the absence of his legal representative. The sdberefore maintains that Mr. Al-Amri’s
right to legal counsel was violated.

40. Lastly, regarding the Government’s denial tthet Specialized Criminal Court is
composed of a panel of judges hominated by the stfiniof the Interior, the source states
that the Government made reference to the Judiciaryy and the Basic Law of
Governance but not the statutes of the Court tlhategtablished in 2008, which have never
been made public.

41. In the light of the additional information pided by the Government, the source
maintains that the detention of Mr. Al-Amri is arlry and falls under categories I, 1l and
[l
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Discussion

42. The Working Group thanks the source and thee@wowent for their extensive
engagement and for their submissions in relatioMto Al-Amri’s arrest, conviction and
imprisonment.

43.  The Working Group has, in its jurisprudencéalggshed the ways in which it deals
with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see
A/HRC/19/57, para. 68).

44. The Working Group recalls that, where it iseg#ld that a person has not been
afforded, by a public authority, certain procedugalarantees to which he or she was
entitled, the burden of proof should rest with fheblic authority, which is in a better
position to demonstrate that it has followed therapriate procedures and applied the
guarantees required by ldw.

45.  The Working Group considers that it is entitlechssess the proceedings of a court
and the law itself to determine whether they meétrnational standardsdowever, the
Working Group reiterates that it has consistendfrained from taking the place of the
national judicial authorities or acting as a kirfdsapranational tribunal when it is urged to
review the judiciary’s application of national lafvs

46. The Working Group notes with concern the cdestspattern of arbitrary arrests
and arbitrary detention in Saudi Arai@he present case raises grave concerns, aset is y
another example of the existence of that pattern.

47.  In particular, the Working Group has heard nwug complaints about prolonged
incommunicado detention for months, if not yeasswall as torture of citizens and foreign
nationals by the Directorate of General Investmaigl-Mabahith al-Amma), the domestic
intelligence service of the Ministry of the Intarithat doubles as secret police, which has
been practically ubiquitous in the cases refermethe Working Group concerning Saudi
Arabia over the past 20 years since the first dmtidaken by the Working Group
concerning that State at its eighth session in 19%8e Working Group underlines that
practices of incommunicado detention effectivelygal the victims outside the protection of
the law and deprive them of any legal safeguards.

48. The Working Group also notes its past findilmgsespect of the practice of secret
trials by the Specialized Criminal Court that wasablished by a decision of the Supreme
Judicial Council in 2008, with a panel of judgesmicated by the Ministry of the Interior
and a statute that has never been made ptiblihe Working Group notes that the

SeeAhmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits,
Judgment, I1.C.J. Reports 2010, p. 660, para. 55; also Working Group on ArbitrBstention,

opinions No. 41/2013, para. 27; and No. 59/20163.m&i.

" See opinion No. 33/2015, para. 80.

8 See opinions No. 59/2016, para. 60; No. 12/208.[A.8; No. 40/2005, para. 22; and No. 10/2002,
para. 18.

The Working Group found the deprivation of libeofythe person concerned to be arbitrary in its
decisions No. 40/1992, No. 60/1993, No. 19/1995M0d48/1995; and in its opinions No. 8/2002,
No. 25/2004, No. 34/2005, No. 35/2005, No. 9/2006, 12/2006, No. 36/2006, No. 37/2006, No.
4/2007, No. 9/2007, No. 19/2007, No. 27/2007, Na068, No. 11/2008, No. 13/2008, No. 22/2008,
No. 31/2008, No. 36/2008, No. 37/2008, No. 21/2008, 2/2011, No. 10/2011, No. 11/2011, No.
17/2011, No. 18/2011, No. 19/2011, No. 30/2011, 3182011, No. 33/2011, No. 41/2011, No.
42/2011, No. 43/2011, No. 44/2011, No. 45/2011, 88012, No. 22/2012, No. 52/2012, No.
53/2012, No. 32/2013, No. 44/2013, No. 45/2013, 4632013, No. 14/2014, No. 32/2014, No.
13/2015, No. 38/2015, No. 52/2016, No. 61/2016140d10/2017. The Working Group did not find
the detention of the person concerned to be arpitneopinion No. 44/2006; and it filed the casteaf
the release of the detainee(s) in decision No.998 lopinions No. 22/2005 and No. 18/2014.

10" see decision No. 60/1993.

™ See opinions No. 32/2013, No. 44/2013, No. 45/2048 38/2015 and No. 61/2016.
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proceedings conducted by such a court of exceptisithout the minimum legal
safeguards, constitute a blatant violation of fia&d and due process rights.

Category |

49. The Working Group will first determine whetheiis clearly impossible to invoke
any legal basis to justify Mr. Al-Amri’s arrest amtktention between 12 April 2014 and
April 2015 that would render it arbitrary in termfcategory |.

50.  While the Government states that Mr. Al-Amrisrarested upon an order issued by
the competent authority in accordance with artR3eof the Code of Criminal Procedure

(Royal Decree No. M/39 of 16 October 2001), itddilto substantiate this statement in
order to refute the prima facie allegations putnvand by the source. The Government
offered no documentary evidence, such as a coplyeoérrest warrant, and it confirmed in

its response that Mr. Al-Amri was informed of thbacges against him only upon his

appearance before the court in April 2015.

51.  Article 9 of the Universal Declaration of HumRights, which prohibits arbitrary
arrest and detention, is a deeply entrenched huigats norm, reflected in both State
practice anabpinio juris.*? Prohibition of arbitrary detention is part and gedrof customary
law that bears an absolute character and is in daperemptory normjys cogens) of
international law and therefore binding upon alkt8s$, irrespective of their treaty
obligations!® The Working Group notes the statement made byriteenational Court of
Justice that “wrongfully to deprive human beingstiedir freedom and to subject them to
physical constraint in conditions of hardship isitself manifestly incompatible with the
principles of the Charter of the United Nationswasl as with the fundamental principles
enunciated in the Universal Declaration of Humagh®i” 4

52.  The Working Group underlines that the rightib@rty and security of the person,
enshrined in article 3 of the Universal Declarat@frHuman Rights, applies to everyone
and is further guaranteed through article 9 ofUiméversal Declaration of Human Rights,
which prohibits arbitrary detention. As stated lire tUnited Nations Basic Principles and
Guidelines on Remedies and Procedures on the Righityone Deprived of Their Liberty

to Bring Proceedings Before a Court, deprivatiotiludrty is regarded as unlawful when it

is not on such grounds and in accordance with phaes established by laWwHowever, in
order to ascertain such legal basis, the authsnitiest present the charges when a person is
arrested and detained, which did not happen iptesent case.

53.  The Working Group therefore considers thatdirest and prolonged detention of
Mr. Al-Amri by the Directorate of General Investtgm (al-Mabahith al-Amma), lack any
legal basis, in violation of articles 3 and 9 oé thiniversal Declaration of Human Rights
and principle 2 of the Body of Principles for theotection of All Persons under Any Form
of Detention or Imprisonment. The Working Group gheoncludes that his detention is
arbitrary, falling under category4.

12

SeeAhmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits,

Judgment, I.C.J. Reports 2010, p. 663, para. 65; and ibid., Separate Opiniojudye Cangcado
Trindade, pp. 763-777, paras. 107-142. See als«kipGroup on Arbitrary Detention, opinions No.
30/2011, para. 18; No. 31/2011, para. 16; No. 3B/2Para. 16; No. 41/2011, para. 15; No. 42/2011,
para. 21; No. 43/2011, para. 16; No. 44/2011, déBaNo. 45/2011, para. 21, No. 22/2012, para. 44,
No. 53/2012, para. 20 and No. 14/2014, para. 18.

See Working Group on Arbitrary Detention, delilizma No. 9 concerning the definition and scope of
arbitrary deprivation of liberty under customaryeimational law (A/HRC/22/44, paras. 37-75), paras.
42-51; also A/HRC/30/37, para. 11; as well as opisiNn. 15/2011, para. 20 and No. 16/2011, para.
12.

SeeUnited States Diplomatic and Consular Staff in Tehran (United States of America v. the Ilamic
Republic of Iran), Judgment, 1.C.J. Reports 1980, p. 42, para. 91.

See A/HRC/30/37, para. 12.

See opinions No. 21/2017, para. 37; No. 17/20&i.[87; and No. 39/2016, para. 45.
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Category |1

54.  The source argues that Mr. Al-Amri’s arresgltand imprisonment for violating the
Penal Law for Crimes of Terrorism and its Financifipyal Decree No. M/16 of 27
December 2013) and the Anti-Cyber Crime Law (Rdyatree No. M/17 of 26 March
2007) are arbitrary, falling within category Il, teey resulted from the legitimate exercise
of his rights and freedoms.

55.  According to the established practice of therkim Group, restrictions placed on
freedom of expression by way of deprivation of iitlgecan only be justified when it is
shown that the deprivation of liberty has a legasib in national law, does not violate
international law and is necessary to ensure ré$pethe rights or reputation of others, or
for the protection of national security, public erd public health or morals, and is
proportionate to the pursued legitimate aifns.

56. The Working Group recalls that holding and egging opinions, including those
that are not in accordance with official governmgalicy, are protected by article 19 of the
Universal Declaration of Human Rights.

57. More specifically, the Working Group notes thatccording to the Special
Rapporteur on the promotion and protection of thghtrto freedom of opinion and
expression, “the right to freedom of expressiorudes expression of views and opinions
that offend, shock, or disturd®.In the same vein, the Human Rights Council stateits
resolution 12/16 that restrictions on “discussioin government policies and political
debate” were not consistent with article 19 (3)h&f Covenant (see para. 5 (p) (i)).

58. In the present case, the Government does futerihe allegation that Mr. Al-Amri
was charged and convicted for his peaceful onlingicem of the Government’s
prosecution of its citizens for exercising theght to freedom of expression under the guise
of fighting terrorism, and his call for the releasfehis brother Ali al-Amri, who continued
to be detained by the Government, despite the &tipir of the three-year sentence passed
in 2002.

59. The Working Group is of the view that Mr. Al-Ars online criticism of the
Government's policy falls within the boundaries tbe right to expression of opinion,
which is protected by article 19 of the Universacdration of Human Rights. Moreover,
article 29 (2) of the Universal Declaration of Hum&ights provides that the only
legitimate limitations to the exercise of that tighust be for the purposes of securing due
recognition and respect for the rights and freedaih®thers and of meeting the just
requirements of morality, public order and the geheelfare in a democratic sociefy.

60. While the suppression of incitement to violefarethe preservation of public order
may require legitimate limitations to fundamentajhts and freedoms, it must not be
arbitrary. The Working Group, in its deliberatioroN9, confirmed that the notion of
“arbitrary” stricto sensu includes both the requirement that a particulamfof deprivation
of liberty is taken in accordance with the appllealaw and procedure and that it is
proportional to the aim sought, reasonable andssacg (see para. 61).

61. The Working Group also notes that, the CommitBgainst Torture, in its
concluding observations on the second periodicrtegfoSaudi Arabia, expressed concern
about the extremely broad definition of terrorisontined in the 2014 Penal Law for
Crimes of Terrorism and its Financing that wouldilde the criminalization of acts of
peaceful expression considered as endangeringofratiunity” or undermining “the
reputation or position of the State”. In that regp¢he Committee recommended that the
Government consider revising the definition of éeigm in the Penal Law for Crimes of
Terrorism and its Financing so that its crimindii@a provisions are as narrow as possible
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and cannot serve as a basis for prosecuting ingilsdengaged in non-violent expression
and advocacy, especially in defence of human rights

62. The Working Group concurs with the observatibithe Special Rapporteur on the
promotion and protection of human rights and funelai@l freedoms while countering

terrorism that the definition of terrorism in th@12 Law on countering terrorism and its
financing fails to comply with international humaights standards of legal certainty, as
any definition of terrorism should be confined totsaor threats of violence that are
committed for religious, political or ideologicalatives, and that are aimed at putting the
public or section of the public in fear or to caera Government or international

organization to take or refrain from taking anyi@ct The Working Group also agrees with
the Special Rapporteur’'s statement that, contrarthé basic international human rights
standards, article 1 of the Law has enabled theialization of a wide spectrum of acts of
peaceful expression, which are viewed by the ailtbsras endangering “national unity” or

undermining “the reputation or position of the 8tat

63. Given the above-mentioned observations, thekivgrGroup considers that the
deprivation of liberty of Mr. Al-Amri is arbitraryas it resulted from his exercise of the
rights or freedoms guaranteed under article 19hef Wniversal Declaration of Human
Rights. His deprivation of liberty therefore fallsthin category Il.

Category |11

64. The Working Group will now consider whether thelations of the right to a fair
trial and due process suffered by Mr. Al-Amri wgr@ve enough to give his deprivation of
liberty an arbitrary character, so that it fallghim category llI.

65. In particular, the Working Group will examirteetallegations that Mr. Al-Amri was
subject to arbitrary arrest and incommunicado di&tenthat he was not promptly brought
before a judge; that the three months of incomnmaduocdetention amounts to torture; that
he was denied access to legal counsel during tésragation; and that he was prosecuted
in a secret trial by the Specialized Criminal Cpartourt of exception that does not meet
the minimum standard of justice.

66. According to the information provided by theusz®, which the Government has
failed to rebut with credible evidence, Mr. Al-Anwias arrested without a warrant and was
not promptly informed of neither the reasons far &irest nor of any charges against him.
Such arrest is arbitrary and in violation of agi@ of the Universal Declaration of Human
Rights as well as principles 2 and 10 of the Boflyponciples for the Protection of All
Persons under Any Form of Detention or Imprisonniént

67. The source alleged that Mr. Al-Amri was subsetly detained incommunicado by
the Directorate of General Investigation for threenths, which placed him outside the
protection of the law. Furthermore, the incommudaaetention entailed the denial of his
right to notify and communicate with his family atavyer in accordance with principles
15, 16, 17, 18 and 19 of the Body of Principleg] his right to be brought promptly before
a judge and to be tried within a reasonable timstigsilated in principles 37 and 38 of the
Body of Principles for the Protection of All Personnder Any Form of Detention or
Imprisonment. Such treatment negated his recognéfa person before the law. All in all,
the source alleged that his incommunicado detemésulted in the cumulative violation of
articles 6, 8, 9, 10 and 12 of the Universal Dextlan of Human Rights.

68. The Working Group expresses its concern altwufact that Mr. Al-Amri was held
in incommunicado detention for a period of threenthe. The Working Group, in its
practice, has consistently argued that holdingraggeincommunicado breaches the right to

20
21

22

See CAT/C/SAU/CO/2 and Corr.1, paras. 16 and 18.

See the preliminary findings of the visit to SaAdabia by the Special Rapporteur on the promotion
and protection of human rights and fundamentabiivess while countering terrorism, 4 May 2017.
Available at www.ohchr.org/en/NewsEvents/Pages/Riggews.aspx?NewsID=21584&LangID=E.
See opinions No. 21/2017, para. 46; and No. 4&204ra. 48.



A/HRC/WGAD/2017/63

challenge the lawfulness of detention before aguféidrticles 10 and 11 of the Universal
Declaration of Human Rights also confirm the impissibility of incommunicado
detention. Furthermore, the Committee against Tertlhas made it clear that
incommunicado detention creates conditions thadl Iem violations of the Convention
against Torture and Other Cruel, Inhuman or Degigadireatment or Punishmeit.

69. The Working Group also notes that the Specigb®rteur on torture and other
cruel, inhuman or degrading treatment or punishnteag consistently urged States to
declare incommunicado detention ille§alThe Special Rapporteur has defined solitary
confinement in excess of 15 days as “prolonged”which point some of the harmful
psychological effects of isolation can become iersible.® Such prolonged solitary
confinement may amount to cruel, inhuman or degiadiieatment or punishment and, in
certain instances, may amount to torflend prolonged incommunicado detention in a
secret place may amount to torture as describealtinole 1 of the Convention against
Torture® The Working Group reminds the Government of Safidibia of the legal
obligations undertaken by it as a State party éoGbnvention against Tortufe.

70.  Furthermore, the Working Group finds that tlemidl of assistance by a lawyer in
the case of Mr. Al-Amri constitutes a violation pfinciple 17.1 of the Body of Principles
for the Protection of All Persons under Any FormDOxtention or Imprisonment, and of
principle 9 of the Basic Principles and Guidelires Remedies and Procedures on the
Rights of Anyone Deprived of Their Liberty to BrifRyoceedings Before a Court.

71. With regard to the Specialized Criminal Couhlte Working Group shares the
concerns expressed by the Committee against Tdrtute concluding observations on the
second periodic report of Saudi Arabia that the r€auinsufficiently independent of the
Ministry of the Interior. In that regard, the Conttee recommended that the Government
strengthen the independence of the Specializedi@ainCourt from the Ministry of the
Interior and ensure that judges are made awarkedf obligation to consider defendants’
allegations regarding torture or ill-treatment Inyeastigators for the purpose of obtaining
confessions; and to consider as inadmissible ateaue confessions found to have been
obtained through torture or ill-treatment, exceptew such confessions are evidence in a
case against the alleged perpetrator of the toduiletreatment®

72. In the light of the above observations, the Mf@y Group concludes that the
violations of Mr. Al-Amri’s right to a fair trial ge of such gravity as to give his deprivation
of liberty an arbitrary character. His deprivatiohliberty therefore falls within category
[l

73. The Working Group avails itself of this oppaity to invite the Government of
Saudi Arabia to ratify the International CovenantQivil and Political Rights.

Disposition

74. In the light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Jaber bin Saleh Hamdel Suleiman al-Amri, being
in contravention of articles 3, 8, 9, 10, 11, 18 48 of the Universal Declaration of
Human Rights, is arbitrary and falls within categer, Il and IlI.

75. Consequent upon the opinion rendered, the WgrkGroup requests the
Government of Saudi Arabia to take the steps nacgss remedy the situation of Mr. Al-
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Amri without delay and bring it into conformity witthe standards and principles set forth
in the international norms on detention, includitg Universal Declaration of Human
Rights.

76.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releaséMxmri immediately and accord him
an enforceable right to compensation and other ragipas, in accordance with
international law.

77. In accordance with paragraph 33 (a) of its wdshof work, the Working Group
refers the case to the Special Rapporteur on todnd other cruel, inhuman or degrading
treatment or punishment and the Special Rappodauthe independence of judges and
lawyers.

Follow-up procedure

78. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the priespimion, including:

(&8  Whether Mr. Al-Amri has been released andpijfon what date;
(b)  Whether compensation or other reparations bae& made to Mr. Al-Amri;

(c)  Whether an investigation has been conducteal tiee violation of Mr. Al-
Amri’s rights and, if so, the outcome of the inveation;

(d)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of Saudi Arabith its international obligations in
line with the present opinion;

(e)  Whether any other action has been taken tteimgnt the present opinion.

79. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

80. The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetas own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

81. The Working Group recalls that the Human Rig@tuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stesiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 25 August 2017]

31 See Human Rights Council resolution 24/7, parasd37a
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