Draft commentary to the guiding principles on foreign debt and human rights

I.
Introduction

1.
By its resolution 20/10, the Human Rights Council endorsed the Guiding Principles on foreign debt and human rights (A/HRC/20/23, annex) elaborated by the Independent Expert on the effects of foreign debt and other related international financial obligations of States on the full enjoyment of all human rights, particularly economic, social and cultural rights (para. 2). In paragraph 4 of the same resolution, the Council requested the Independent Expert “to develop a commentary to the guiding principles by inviting comments from States, international financial institutions, regional economic commissions, civil society organizations, the private sector and academia.” The present report to which the commentary is annexed, is submitted in response that request.  
2.
The commentary is intended to assist States and other stakeholders, including international financial institutions, in the implementation of the Guiding Principles.
3.
The document annexed to the present report is a draft which needs to be further refined. The Independent Expert hopes to finalize the commentary before his term formally ends on 30 April 2014. 
Annex
Draft commentary to the guiding principles on foreign debt and human rights

I - Scope and purpose

Commentary

This section of the Principles is self-explanatory.

II - Foundational principles

Commentary

(1) Principles 6 to 22 and 25 to 32 reiterate a number of principles that are reflected throughout the body of international human rights law and standards. They provide the foundation for the application and interpretation of the operational principles set out in the Guiding Principles. 
(2) Principles 23 and 24 restate the principle of shared responsibility of creditors and debtors for preventing and resolving unsustainable debt situations which is set out in paragraph 47 of the Monterrey Consensus.
 They reflect a concern that responses to the debt crisis, in particular, of developing countries, have thus far largely ignored any sense of responsibility on the part of lenders for its development.
 Thus, current international debt relief mechanisms focus on addressing imprudent debt management by debtor States.
 
(3) The principle of “shared responsibility” entails, firstly, accepting that lenders and borrowers have a mutual obligation to ensure that their lending or borrowing behaviour does not contribute to or culminate in unsustainable debt situations. Thus, for example, lenders must not provide loans without conducting due diligence or, in the case of development loans, must not lend for projects that have no developmental benefit for the population of the borrower State. For their part, borrower States must not contract loans that they are not in a position to repay, nor must they conclude loan agreements in circumvention of the applicable national legal and institutional frameworks. Secondly, it requires that lenders and borrowers accept responsibility for their role in the creation of debt crises and take remedial action. For the lender, this might entail the unconditional cancellation of loans provided by them in a profligate manner, while for the borrower this might require the establishment of a transparent and accountable system for the management of public debt.
III -
Operational principles

A. 
External debt 
General legal and institutional framework
33. 
Borrower States should have a comprehensive legal and institutional framework that promotes and ensures transparency and accountability in the loan negotiation and contracting as well as public debt management processes. Such a framework should also clarify the roles of different institutions in loan negotiation, contraction, debt management and oversight. 

Commentary
(1) Principle 33 should be read together with foundational Principles 28, 29 and 31. The principles of transparency and accountability are key elements of the human rights-based approach.

(2) Transparency and accountability are the hallmarks of a good institutional framework for loan negotiation and contracting on the one hand and public debt management on the other hand. A clear legal framework is necessary for making appropriate institutional arrangements for public sector borrowings. It should be well specified and ensure that mandates and roles are well articulated. The framework should cover legislation for borrowings by the government (for its own use or on-lending), State enterprises and Central Bank and for regulating and/or monitoring the external borrowings of the private sector. It should comprehensively clarify who has legal authority on behalf of the State to borrow and to issue new debt, invest, and undertake transactions. The legislation has to be supported by regulations and procedures which set out the explicit roles of the different agencies involved in loan operations at all stages of the loan cycle for each category of borrower.
 

(3) It is preferable to locate sovereign debt management functions across different agencies, such as the ministry of finance, central bank, autonomous debt management agency, and central depository. This spread should ensure that the organizational framework surrounding debt management is clearly specified, there is coordination and sharing of information, and that the mandates of the respective players are clear.

34. 
Borrower States should set limits for international loans through appropriate budgetary legislation. Any changes to such ceilings should require the approval of Parliament or some other democratically constituted national legislative body. 

Commentary
(1) Legislatures ordinarily have constitutional powers to approve central Government revenues and expenditures and thus, not only have the ultimate power to enact legislation that sets out and delegate the authority to borrow, but also have the power that sets limitations thereto. Ordinarily, legislative bodies vest borrowing authority with the executive, either the ministry of finance or in certain instances, the central bank. 

(2) States with high public debts and debt sustainability issues may benefit from debt limitation legislation as it provides for checks-and-balances to the executive’s authority to borrow. States could use a series of indicators to express such limitation, for instance, either as nominal amounts or ratio of key economic aggregates and which may be applicable to either central government debt, sub-national debt, government guaranteed debt or the entire public sector debt. 

(3) To the extent that such quantitative fiscal rules are expressed in legislation, they should be realistic, there are adequate political commitment and appropriate compliance mechanisms in place to achieve such targets.
 Since change in the limits would require parliamentary approval, caution should be exercised in parliamentary control extending to individual borrowing. If not exercised appropriately, parliamentary involvement could add a potentially cumbersome, time-consuming and over-politicised step in the decision-making process.
 

35. 
Lender States, international financial institutions and private institutions should have a comprehensive legal and institutional framework that promotes and ensures transparency and accountability in the negotiation and contracting of loans. 

Commentary

(1) Principle 35 should be read together with foundational Principles 28, 29 and 31. 
(2) The principle of transparency is reflected in, but is broader that, the right of access of information under international human rights law.
 It requires that Governments must be open about all information and decision-making processes that affect the rights of the people and that people should be able to know and understand how key decisions affecting their rights are made or how public institutions are managed.
(3) The principle of accountability requires that effective mechanisms must be in place so that the Government can held accountable if human rights standards are not, or generally, for its decisions and actions, including those relating to international agreements. 

(4) In the context of loan negotiations and contracting, transparency could be understood as requiring that economic agents possess essential information about the environment in which they operate and that search cost and information asymmetries do not place an undue burden on them.
 Yet, information asymmetry can be exacerbated by the accountability deficit that exists between international financial institutions on the one hand, whose policies and decisions directly impact on people and groups within nation States, on the other hand.
(5) The lack of transparency and accountability on the part of export credit agencies – public entities that provide Government-backed or subsidized loans, guarantees, credits and insurance to private corporations from their home State to support exports and foreign investments, particularly in developing countries and emerging markets – and other private entities such as commercial banks, undermines any attempts to ensure that theyprovide responsible credit, behave with due diligence and respect human rights and environmental standards. Agreements with commercial lenders are almost exclusively confidential. 
(6) As part of their duty to protect human rights, States  have an obligation to take steps to protect against human rights abuses by business enterprises that are owned or controlled by the State or that receive substantial support and services from State agencies such as export credit agencies and official investment insurance or guarantee agencies, including requiring where appropriate due diligence,
 or by other entities such as commercial banks or investment funds subject to their jurisdiction.

(7) As public entities regulated by States, export credit agencies should be required to publicly disclose information concerning their activities, including project assessment, decision-making and implementation, and to undertake assessments of the human rights impact of their financing decisions, in addition to environmental and social impact assessments. Any limitations to the disclosure of information should be clearly and narrowly defined. This would allow export credit agencies to make responsible and informed decisions about the projects they support.

(8) Although international financial institutions endeavour to provide access to both institutional information and decision-making processes, the scope thereof remains limited with countries being able to veto simultaneous disclosure, broad exceptions to disclosures pertaining to deliberative processes, third-party information, and Executive Directors’ communications. International financial institutions should periodically review their disclosure policies, enhance their external accountability by reviewing exceptions and improve internal procedures to protect and promote openness.

Decision to borrow or to lend 

36. 
Every Borrower State should conduct a transparent and participatory needs assessment, as part of its annual debt strategy, in order to ascertain whether it has a genuine need to obtain new loans. It is incumbent upon each Borrower State to demonstrate that its decision to borrow has been given the most careful consideration and is fully compliant with the foundational principles identified in Section II above, particularly the need to ensure the primacy of human rights. 

Commentary

(1) This Principle should be understood in the context of foundational Principles 28, 29 and 30.

(2) Efficient public sector borrowing requires an effective and transparent legal and regulatory framework and organizational structure which should facilitate the process of borrowing and the effective utilization of borrowed funds. Such a framework should provide for the conduct of audits to ensure that all explicit liabilities of the public sector are taken into account and assess the country’s capacity to sustain current and future debt.  This will enable the reporting of public debt in a comprehensive manner to Parliament, international agencies and the public by encouraging the public sector to improve its disclosure of borrowings.

(3) Transparency energizes the oversight activities of Parliaments, civil society organizations and the international community over government’s management of public resources.
 Fiscal transparency leads to better informed public debate about the design and results of a government’s human rights commitment through its fiscal policy.

(4) The requirement that all people have the right to participate in and access information relating to key decision-making processes that affect their lives and well-being is a key principle of human rights law. It is reflected in numerous international instruments, including the International Covenant on Economic, Social and Cultural Rights;
 International Covenant on Civil and Political Rights;
 Convention on the Rights of the Child;
 Convention on the Elimination of All Forms of Discrimination against Women;
 and the Declaration on the Right to Development.

37. 
Prior to obtaining a new loan, a Borrower State should reassess the existing allocation of its financial resources and should satisfy itself that its need for additional funds cannot be met by re-orienting existing budgetary allocation. In addition, if such allocation does not reflect a high priority for human development spending and enhanced protection for the enjoyment of fundamental human rights and freedoms, it should be adjusted accordingly. 

Commentary

(1) It is generally accepted that resources are critical for the realization of economic, social and cultural rights. Under Article 2, paragraph 1 of the International Covenant on Economic, Social and Cultural Rights, each State party has an obligation “to take steps …  to the maximum of its available resources,” to achieve progressively the full realization of the rights” enshrined in the Covenant.
 The Maastricht Guidelines on violations of economic, social and cultural rights clarify that a State that does not allocate “the maximum of its available resources” to the realization of these rights would be in violation of its obligations. 

(2) From a human rights perspective, Government budgets can be seen as processes through which financial resources are allocated to give effect to States’ obligations to respect, protect and fulfil human rights. However, States are often confronted with limited financial resources and have to make somewhat arbitrary choices that are influenced by politics, perceived economic growth demands and “global realities, with little consideration for the impact such choices would have on their obligations to respect, protect and fulfil human rights. Deficit financing is one such choice. However, borrowing has the effect of either contributing to, or hindering, the fulfilment of States’ human rights obligations. Re-orienting existing budgetary allocations might obviate the need for States to borrow, as higher borrowing means larger spending on debt service and potentially reduced allocations for the realization and realization of socio-economic rights.

(3) In order to ensure improved resource allocation, strong linkages should be established within the budget process between States’ human rights obligations, the macroeconomic conditions and public expenditure planning. Strengthening domestic resource mobilization reduces the dependence on external financing, provides greater policy space and improves the domestic economic environment.

38. 
All lenders should satisfy themselves that a Borrower State has made an informed decision to borrow and that the loan is to be used for a public purpose. They should conduct due diligence or obtain assurances from the Borrower State to ensure that the loan funds will not be wasted through official corruption, economic mismanagement or other unproductive uses in the Borrower State. If any such eventuality is reasonably foreseeable under the circumstances, lenders should not provide the loan or continue with the disbursement of the loan. 

Commentary

(1) There are sound reasons why lenders should satisfy themselves that borrower states have made informed decisions to borrow and that lending is for public purposes. Borrowers are often financially weaker than lenders, with lenders generally having significant resources and expertise. As a result, there are often strong information asymmetries between lenders and sovereign borrowers, with lenders better understanding the sovereign debt market and its own debt products, the levels of debt and how best borrowers can manage them. This creates potential moral dilemmas for lenders as they can easily take advantage of borrower states by encouraging loan agreements they know are imprudent. At the same time, borrowers often withhold material information from lenders resulting in lenders demanding risk premiums of some sort.
(2) However, there are strong incentives for lenders and borrowers to narrow the information gap. Lenders should do so by providing as much information to sovereign borrowers to assist them in making in making informed credit decisions. In particular, lenders should incorporate in their due diligence standards reasonable steps that would ensure that the borrowers understand the risks and benefits of their financial products being offered.
(3) An investigation into the proposed use of the proceeds of a loan should, for the lender, be driven by its own interests. There are the commercial and legal aspects of a lender’s due diligence. The commercial part will involve an inquiry into the debtor’s overall debt servicing capacity as well as the use of the proceeds for the specific loan under consideration. Many lenders also have institutional policies that require them to consider matters such as the environmental impact of a project that is being financed with their money or the human rights record of the recipient Government. At a legal level, a lender would have to satisfy itself that the borrowing State has complied with certain conditions precedent and agreed to warranty clauses. Through the conditions precedent, a lender satisfies itself about the capacity or power of the borrower State to enter into the loan agreement, the necessary authorizations required by the borrower for signing the loan agreement, the fulfilment of the conditions for making the loan agreement legal, valid, binding and enforceable whilst through warranty clauses, borrowers warrant that the use of the loan would be for public purposes as contracted. 
39. 
All lenders should conduct due diligence to ensure that the proposed loan will not increase the Borrower State’s external debt stock to an unsustainable level that will make debt repayment difficult and impede the creation of conditions for the realization of human rights. Lenders should satisfy themselves that, even with the new loan, the Borrower State is still capable of servicing its external debt without compromising its ability to perform its international human rights obligations as mentioned in section II. 

Commentary

(1) The main risk of rapid and unmanaged accumulation of new debt is over-indebtedness. Hence, creditors should undertake debt sustainability assessments of a borrower State’s capacity to repay as a preventive measure with regard to the risk of over-indebtedness.
(2) Nevertheless, such debt sustainability assessments should be consistent with the protection of human rights, particularly economic, social and cultural rights. In particular, the need for States to retain sufficient public expenditures in order to progressively realise economic, social and cultural rights must be considered in such an assessment. Excluding economic, social and cultural rights-related expenditures from debt sustainability assessments may lead to steep declines over time in public expenditures for social services, such as health and education. The factoring in of public expenditures for the realisation of economic, social and cultural rights should figure prominently in the determination of the sustainable threshold of a country’s external debt stock.

40. 
Lenders should not finance activities or projects that violate, or would foreseeably violate, human rights in the Borrower States. To avoid this eventuality, it is incumbent upon lenders intending to finance specific activities or projects in Borrower States to conduct a credible Human Rights Impact Assessment (HRIA) as a prerequisite to providing a new loan. Alternatively, lenders may request the national human rights institution of the Borrower State, if any, to conduct such assessment. 

Commentary

(1) Financing made available to States through international loan agreements or project finance can have either a positive or negative impact upon that State’s human rights situation. The purpose of human rights impact assessments, as opposed to other types of impact assessments (such as social or environmental impact assessments) is to ensure that States will not be hindered in the fulfilment of their human rights obligations as a consequence of entering into a loan, financing or investment agreement. Such assessments could assist lenders in minimizing the risk of their lending contributing to the violation of human rights in borrower States.

(2) Human rights impact assessments should evaluate the potential impact of the relevant financing or investment agreement on the realization of human rights, the capacity of borrower States to fulfil their human rights obligations, and the ability of individuals and groups to enjoy their rights.

(3) Where the impact assessment identifies potential human rights violations, measures should be taken view to ensuring that the ability of the borrower State to comply with its human rights obligations is not compromised. Such measures could include, but are not limited to, adoption of mitigation measures, insertion of safeguard provisions in the agreement, amendment of the agreement or termination of the agreement.

(4)  A human rights impact assessment should be undertaken prior to the conclusion of the relevant financing agreement and where necessary an ex post assessment should also be carried out.
41. 
For the purposes of these principles, a HRIA is understood as a systematic process, undertaken by an independent body with the full and informed participation of affected communities, based on the normative framework for international human rights law, which aims to measure the impact of an activity or project on the realization of human rights. 

Commentary

(1) To help ensure sustainable project finance from official lenders and investors, multilateral institutions, such as the World Bank and International Finance Corporation, have adopted a number of “safeguard policies” or “performance standards”, which apply to their loans and investments. These policies and standards ostensibly aim to ensure a certain level of protection for the people and environments of borrower States. Private banks have also developed their own (voluntary) financing standards – the Equator Principles.
 
(2) However, these “safeguard policies” and “performance standards” do not explicitly require an assessment of potential impacts of projects on human rights. For that reason, the impact of any financed project or activity on the realization of human rights is best achieved through a human rights impact assessment. Such an assessment uses international human rights standards, such as the Universal Declaration of Human Rights, the International Covenants on Civil and Political Rights and Economic, Social and Cultural Rights as the framework. 

(3) It is important that an independent body undertakes a human rights impact assessment as this would enhance the credibility of such assessment. Where no independent body is able to undertake such assessment, independent third parties should be considered and the outcome of the assessment should be considered on its merits.

Loan negotiation and contracting
42. 
The negotiation process should be informed by the inputs previously gathered through consultations with all stakeholders, including affected communities and civil society organizations, both by borrowers and lenders as appropriate. 

Commentary

(1) The authority to negotiate and contract loans ultimately vests with the relevant State officials and agencies and is usually set out in national legislation. Nevertheless, international human rights law requires that those affected by key decisions participate actively and meaningfully in the relevant decision making processes. Principle 7 of the Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights reinforce this requirement by stating as follows: “ States should consult with relevant national mechanisms, including parliaments, and civil society, in the design and implementation of policies and measures relevant to their obligations in relation to economic, social and cultural rights.

(2)   A rights-based approach to sovereign debt requires a high degree of participation by communities, civil society, minorities, women, young people, indigenous peoples and other identified groups.
43. 
The key terms and conditions of loan agreements should be publicly disclosed by both borrowers and lenders. 

Commentary

International financial institutions, proactively, are making information available to the public. In the case of the World Bank, It is believed that the timely dissemination of information to local groups affected by the projects and programs of the Bank, including nongovernmental organizations, is essential for the effective implementation and sustainability of projects and helps to enhance the quality of Bank-financed operations. States in turn are either mandated through its freedom of information legislation to disclose information to the public. That does not imply that loan agreements or key provisions thereof are automatically available to the public.

44. 
Lenders who negotiate with officials of a Borrower State should recognize that the latter have a fiduciary duty to act in the best interest of their principal, namely, the Borrower State, which in turn represents its people in the international system. Similarly, borrowers should recognize that officials acting on behalf of a lender stand in a fiduciary relationship to the lender. The discharge of this fiduciary duty is typically governed by formal and substantive requirements prescribed by the law of the Borrower State. 

Commentary

(1) Jurisdictions around the world recognise the duty of government officials to act in the public interest, though the contents thereof varies. However, there are competing notions of what comprise public interest 

(2) However, because there are so many competing notions of what comprises the public interest and how it should apply in particular situations, it is a notoriously difficult and contested task to designate what ends are in the public interest and what means—which must also be consistent with the public interest—are best pursued to realize those ends. There is no certainty as to what those values are and even less on what they demand in particular situations: democracy is premised on the belief that such determinations are inherently political and are best made by the people themselves.

Legal authority to contract
45. 
The contracting of loans or other debt obligations should comply with the formal and substantive requirements which are prescribed by the applicable national laws and regulations of both the Borrower State and the Lender State (or, as the case may be, the State having jurisdiction over private lenders) or, in the case of an international financial institution, its articles of agreement or other similar constitutional instrument. In particular, any prior approval or authorization required by domestic law or regulation should be fully complied with. 

Commentary

(1) Governments can enhance their negotiating position in general by establishing clear rules and procedures to govern their conduct when contracting loans and other debts. A state should establish a regulatory framework for its debt negotiation process. Such a framework would consist of a law and implementing regulations that clearly establish who in the government has the authority to borrow on behalf of the state, negotiate and bind the state. The framework should also stipulate the procedures that must be followed before the named government officials can exercise this authority, e.g., the regulatory framework may require that the legislature must give the official authority to enter into a particular transaction or to borrow up to a specific and should also establish the procedures that must be followed before the agreement becomes binding on the state.

(2) The framework promotes transparency in the borrowing process, helps to define the mandate of negotiators and to clarify the limits of their authority in the negotiations. It also can help the state’s negotiating counterparties understand the limits on what the state can accept in the negotiations. In this sense the regulatory framework provides some protection for the negotiators against unreasonable demands from the creditors. The framework may also help protect the state against over-borrowing as it reduces the risk that individuals in the government can bind the state without others having an opportunity to consider the implications for the state of the transaction.

Use of loan funds
46. 
Except in the case of general-purpose borrowing, the additional funding made available through external loans should only be used for the activity or project for which it was originally contracted. 

Commentary

Many national laws on public debt management set out the permitted purposes of borrowing. The intention is usually to constrain: to prevent profligacy or abuse as well as to reflect the Government’s priority in the use of resources for developmental objectives. Some countries have policies that allow borrowing only to finance capital expenditure, although there may be provision for short-term instruments to be used to meet temporary budget deficits. However, if the permitted purposes are to be included, they must be drawn sufficiently widely to cover a number of technical cases, such as but not limited to, borrowing to finance the deficit, refinance, prepay or buyback outstanding debt, finance the investment programmes, support to the balance of payments, etc. 

47. 
In addition, funds obtained through external loans should not be used to fund any activity or project that will contribute to or exacerbate violations of human rights, particularly economic, social and cultural rights. 

Commentary

The use of human rights impact assessments, used either ex-ante or ex-post, provides a powerful tool assist states in identifying, assessing, preventing and/or responding to the potential or actual human rights impacts of external loan funding. In this way, it directly enhances the knowledge of decision-makers and stakeholders.

Debt servicing or repayment 
48. 
Debtor States should ensure that their level of debt servicing is not so excessive or disproportionate relative to their financial capacity and other resources as to amount to a diversion of their resources away from the provision of social services to all persons living in their territory and under their jurisdiction, including those pertaining to economic, social and cultural rights. 

Commentary

(1) In a country with limited resources, debt repayments compete for priority with the much-needed public expenditures for social services. The amounts devoted to debt repayments are the same amounts taken away from a fixed budget that could have gone to social services like education, health or social housing. More accurately, however, there are human costs behind these seemingly innocuous debt repayment figures – that is, real people and real lives adversely affected by the social repercussions of their state’s huge debt repayments to its creditors.

(2) States should constantly re-evaluate the existing allocation of their available resources, including those earmarked for debt repayments. If such allocation does not contribute to the realisation of economic, social and cultural rights, or does so only marginally, then it must be modified in order to reflect a high priority in favor of realizing economic, social and cultural rights. The United Nations Development Program (UNDP) has recognized this need of reorienting priorities in national budgets when it stated that “[m]ost budgets can, moreover, accommodate additional spending on human development by reorienting national priorities. In many instances, more than half the spending is swallowed by the military, debt repayments, inefficient parastatals, unnecessary government controls and ill-targeted social subsidies.”

49. 
Debtor States should use their financial resources optimally in order to realize all human rights. Excessive or disproportionate debt servicing that takes away financial resources meant for the realization of human rights should be adjusted or modified accordingly to reflect the primacy of human rights. Debtor States’ budgetary allocations should reflect the priority of human rights-related expenditures. 

Commentary

(1) Most, if not all rights, have budgetary implications. Budgets are fundamental Government tools for applying their financial resources optimally to realize human rights. Thus, the size of budget allocation, for debt servicing, impacts on the allocation and prioritization of a Government’s financial resources to realize human rights. There are compelling arguments not to regard budgetary allocation for debt servicing as separate from and unavailable to what would otherwise constitute “maximum available resources” for the realization of economic, social and cultural rights.
(2) States could use a range of indicators to determine their spending patterns on economic, social and cultural rights and the impact thereof, such as comparing their allocation and expenditure ratios on economic, social and cultural rights on the one hand and debt servicing on the other hand, to other national and international benchmarks.  

(3) Resource allocations can be assessed against the principles of minimum core obligations, non-discrimination and progressive realization in order to identify what areas are prioritized in the budget, what groups are prioritized and how prioritizations have evolved over time.

(4) It is essential that indicators also provide information, disaggregated by gender, disability, age group, region, ethnicity, or other grounds, on the likely and actual impact that debt servicing has on the capacity of a State t fulfil its human rights obligations.

50. 
Debtor States should not allow their external debt repayments to reach an excessive or disproportionate level at which they can no longer perform their minimum core obligations as referred to in section II. 

Commentary

(1) States have an obligation to ensure the minimum essential levels of each economic, social and cultural right. Each minimum core obligation contains “the minimum standards a state must meet to be in compliance with its obligations related to these rights.”
 The minimum essential levels of a right are the “essential elements without which a right loses its substantive significance as a human right”
 and these elements “should be seen as a bottom or floor from which States should endeavour to go up.”

(2) Excessive levels of debt servicing deplete a State party’s available resources rendering it unable to perform its minimum core obligations under the ICESCR. Put differently, when an indebted country is unable to satisfy the minimum essential levels of these rights because its finances have been severely drained by debt repayments, it violates its minimum core obligation under the ICESCR.

(3) For example, satisfying the minimum essential levels of the right to education requires physical infrastructure such as classrooms and libraries, appropriation of salaries for teachers and funds for their continuous training, and so on. Similarly, ensuring the minimum essential levels of the right to health requires hospitals, funds for training and recruitment of doctors and other medical professionals, and so on. States will find it difficult to fulfil these minimum essential levels if debt servicing enjoys the same or even greater priority in national budgeting as that of education or health expenditures.

51. 
Debtor States should avoid deliberately adopting retrogressive measures as defined in Section II in order to allocate more financial resources to external debt repayments. 

Commentary

(1) According to the Committee on Economic, Social and Cultural Rights “the concept of progressive realization constitutes a recognition that full realization of all economic, social and cultural rights will generally not be able to be achieved in a short period of time.” This should not be misinterpreted as depriving the obligation of all meaningful content. The duty to progressively fulfil economic, social and cultural rights implies a prohibition of measures that would diminish the realization thereof. Thus, states must ensure that external debt repayments do not reduce access to social security benefits, for instance, by not restricting the eligibility criteria or the amount of social benefits.

(2) Thus, the deliberate adoption of retrogressive measures would potentially constitute a violation of a State’s international human rights obligations.
 However, to the extent that a State has to adopt such measures, it would require the most careful consideration and would need to be fully justified by reference to the totality of that State’s human rights obligations and in the context of the full use of the maximum available resources.
 
Renegotiation and restructuring 
52. 
The obligation of debtor States to repay under a valid and legitimate external debt agreement must be honoured. However, circumstances rendering the debt unpayable (such as severe financial distress of the borrower and natural disasters) may warrant changes in the reciprocal obligations between a debtor State and its creditors. 

Commentary

The duty to repay under a valid and legitimate international loan agreement is not absolute. It permits of changes in the reciprocal obligations between a creditor country and a debtor country. Supporting this view, Jack Boorman argued that “the reality is that there is a broad acceptance of the proposition that debt can become unpayable and a recognition that certain circumstances may warrant a change in even perfectly legally grounded claims.”
 The task of determining when an external debt becomes unpayable and what those circumstances are, is best given to an independent international debt restructuring mechanism for countries.

53. 
Debtor States which experience difficulty in repaying their external debts should renegotiate these with their creditors with the aim of reaching a restructuring agreement that enables the debtor State to service its external debts without compromising its capacity to fulfil its international human rights obligations as mentioned in section II or implement its development goals. 

Commentary

Under international law, every international agreement in force must be performed by the parties thereto in good faith. Nevertheless, where due to a compelling change in its political or financial circumstances, a State is unable to fulfil its human rights obligations, it has a duty to take steps negotiate with their creditors to restructure their debt obligations and to reach an agreement that enables it to fulfil its obligations.

54. 
The renegotiation and restructuring should be conducted in good faith and should cover all types of external debts owed to all types of external creditors, including international financial institutions. 

Commentary

(1) The lack of a clear and predictable framework for debt resolution is perceived as increasing the risk of difficult and protracted negotiations. Though it may be in their interest s to enter into negotiations with sovereign debtors, creditors might delay negotiations for several reasons. First, the heterogeneity of the creditors’ group could result in co-ordination difficulties, complicating the task of assembling a representative group. Second, not all creditors necessarily have an interest in maintaining long-term and/or commercial relationships with the debtor country.

(2) The key benefit of a Code of Good Conduct would be to provide a comprehensive non-statutory framework to address debt-servicing problems while preserving, as far as possible, contractual agreements. Indeed, a Code would spell out what is expected from all parties in times of sovereign financial distress and thus would provide a pragmatic way for stakeholders to optimise their behaviour. This framework would provide common principles while ensuring the flexibility required for their implementation. In addition, a Code of Good Conduct is intended to incorporate, or refer to various instruments and “best practices”. 

(3) All types of loans extended by the World Bank and IMF are currently accorded a “preferred status.” Such preference means that, even if a debtor country is experiencing debt repayment problems, all loans extended by these creditors cannot be renegotiated or restructured. They must be repaid first under any and all circumstances.
 Under the present setup, all loans from the IMF and the World Bank are preferred such that a debtor country has to repay them at all cost and they are immune from any restructuring.
 This preferred status serves as an incentive for them to extend loans to low-income debtor countries, when other lenders refuse to do so because of the high risk of non-payment. Such status is therefore important in making access to loans and financing available to the poorest of debtor countries (which usually do not have access to private finance). With respect to the IMF, it has been argued that, “[b]y shielding the IMF from the risk of non-payment and restructuring, the IMF can provide financing when other lenders would be unwilling to do so.”
 

(4) However, the downside of giving preference to all types of loans extended by the World Bank and IMF is that it leaves many low-income debtor countries with only a limited portion of their total external debt stock to restructure, because the bulk of their external debts is owed to the World Bank and IMF. This defeats the purpose of an international debt restructuring which aims to avoid a default on the part of a debt-distressed country in the short term, and to give it a “fresh start” that enables it to return to the path of economic growth in the long run. This is possible if, and only if, a significant portion of its total external debts is restructured. For example, restructuring 10 per cent of a country’s total external debts will have a substantially less impact upon its efforts to return to economic and financial normalcy, compared to restructuring, say, 70 per cent of its total external debts. There should be a balance between protecting a debtor country’s access to a “lender of last resort” and the need to restructure a significant portion of a debtor country’s total external debts to produce an effective outcome.
Debt relief 
55. 
The alleviation of debt and debt-service burdens of heavily indebted countries, including through debt relief efforts (such as debt forgiveness, debt rescheduling, debt service reduction and interest moratorium), should take place in the context of the realization of all human rights, particularly economic, social and cultural rights. 

Commentary

Though linkages could be established between debt relief initiatives and poverty reduction, the current system of debt relief prioritize debt servicing over a state’s international human rights obligations. International financial institutions (IFIs) are constrained its mandates to adopt explicit human rights policies. However, the collaboration of those institutions to provide debt relief and poverty reduction through the Highly Indebted Poor Country Initiative (HIPC) and the Multilateral Debt Relief Initiative has invited greater human rights visibility. Yet, the obligation for the protection of human rights lies with the state. However, IFIs and their member states also have responsibilities to ensure that activities they support do not cause, or contribute to, human rights abuses by putting in place adequate safeguards.

56. 
Debt relief efforts must not compromise the provision of basic services. In particular, debt relief conditions that may adversely impact the realization of human rights or undermine development in the beneficiary State must be avoided. 

Commentary

(1) Principle 56 reflects the recognition in the Monterrey Consensus that “each country has primary responsibility for its own economic and social development, and the role of national policies and development strategies cannot be emphasised.” The Monterrey Consensus further emphasizes “the need for multilateral financial institutions, in providing policy and financial support, to work on the basis of sound, nationally owned paths of reform that tale into account the needs of the poor and efforts to reduce poverty” and that “advice should 
(2) Relief on sovereign debt is typically linked to the requirement that recipient countries implement policy reforms specified by the creditor.
  Nevertheless, studies indicate that these policy reforms often have a negative impact on the ability of Governments to provide basic social services, such as education, health and water and sanitation, thereby compromising the enjoyment of several human rights. The available evidence also indicates that the policies have contributed to poverty and marginalization of the poor, undermined country ownership and policy space in the countries which are constrained to implement them.

57. 
Financing from debt relief must neither replace official development assistance nor be considered as such. 

Commentary

There is a general consensus that debt relief is essential to fostering development as it can free much needed resources, particularly for developing countries. An important factor in assessing the impact of debt relief is the issue of additionality – that debt relief should supplement, rather than replace or be funded from existing official development assistance (ODA) budgets. According to the Development Assistance Committee of the Organization for Economic Cooperation and Development, however, ODA includes relief on debt owed to its member countries. In practice, it appears that debt relief has been provided instead of, not in addition, to ODA. Principle 57 reflects a concern that including debt relief within the definition of ODA may potentially do little to advance the objectives of debt relief. 

Debt moratorium 
58. 
When a change in circumstances beyond the control of the Borrower State arises, the parties should negotiate and agree on a moratorium on debt repayment. Such a moratorium should apply to the principal, interest, commission and penalties and should apply throughout negotiations on debt restructuring. 

Commentary

The rationale for a temporary suspension of debt repayments is to give a debtor country undergoing restructuring some leeway or “breathing space” in putting its finances in order during such a difficult time. 

Sale of debt on the secondary market 
59. 
Loan agreements should impose clear restrictions on the sale or assignment of debts to third parties by creditors without the prior informed consent of the Borrower State concerned. Every effort must be directed towards achieving a negotiated settlement between the creditor and the debtor. 

Commentary

(1) A secondary market for debt is a fundamental feature of sovereign borrowing and lending. When creditors can freely sell the debt they hold on the secondary market, there is less risk involved in lending to sovereigns, and creditors are therefore more likely to provide the capital sovereigns need.

(2) However, abuses of the secondary debt market manifested in situations where some private creditors – termed “vulture funds” or “distressed debt funds” – purchase defaulted sovereign debt on the secondary market at significant discounts, hold out for other creditors to cancel their debts and then aggressively pursue repayments which are considerably in excess of the amount that they paid for the debt obligation,
 have led to concerns about the threat that such activities pose to the orderly restructuring of sovereign debt.

(3)  By placing restrictions on the sale of defaulted sovereign debt on the secondary market, Principle 59 aims to prevent abuses by “vulture funds” and to encourage lenders and sovereign borrowers to negotiate a settlement.
60. 
Where a debt has been sold or assigned after the failure of settlement negotiations between the creditor and debtor, all relevant provisions contained in the original loan agreement, such as interest rates and change of circumstances, should apply. 

Commentary

To prevent hold-out behaviour, lenders and borrowers could, when negotiating loan agreements, agree on the inclusion of restrictive clauses, such as a right of first refusal or non-assignment clauses and collective action clauses in the case of sovereign bonds. However, such efforts should be supported by the adoption of appropriate legislation in jurisdictions where such debt instruments could be litigated and executed upon. For instance, if a country is granted debt relief through an international agreement such as HIPC, a litigating creditor should not be able to recover more than the amount of debt recovered by other participating creditors.  

61. 
If the debtor State has been granted debt relief through an international debt relief mechanism (such as the Heavily Indebted Poor Countries’ Initiative), the amount of debt recoverable by the litigating creditor should not exceed that recovered by other creditors. 

Commentary

(1) Creditor participation in debt relief initiatives is entirely voluntary. This has created opportunities for “vulture funds” creditors to purchase distressed or defaulted debts on the secondary debt market, at significant discounts, and through political pressure and litigation, seek to recover the full face value of the debt together with interest, penalties and legal costs. 
(2) Litigation by “vulture funds”, which is often lengthy and costly - erodes the gains from debt relief, by preventing heavily indebted poor countries from using resources freed up by debt relief for their development and poverty reduction programmes, thereby jeopardizing the fulfilment of these countries’ human rights obligations.
 It also complicates sovereign debt restructuring by forcing debtor countries to give preference to “vulture fund” claims at the expense of more responsible creditors who may be involved in restructuring with the debtor countries, and undermines trade and investment relations of the countries targeted by “vulture funds.”
(3) In this context, Principle 61 reinforces the need, already recognized in some national laws,
 to diminish any incentive that “vulture funds” may have to hold out or refuse to participate in any debt restructuring that a country facing repayment difficulties undertakes. The aim is to prevent inequitable burden sharing among creditors.
62. 
Creditors should not sell sovereign debt on the secondary market to creditors that have previously refused to participate in agreed debt restructuring. 

Commentary

This Principle aims to prevent abuses by hold-out creditors.
Sharing risk of the loan 
63. 
In order to help balance exchange rate risk, lenders should offer the possibility of denominating all or part of the loan in the Borrower State’s local currency. 

Commentary

Most international sovereign debt is denominated in foreign currency. Since the sustainability of a country’s debt burden, amongst others, depends on its nominal exchange rate regime, i.e., whether fixed or flexible, sovereign debt crises have resulted in some debtor countries losing control over their monetary policies as a result of the depreciation of their currency against the currency in which the debt is denominated. Borrowing in a foreign currency exposes countries to exchange rate risk.
 If their local currency drops in value, paying down international debt becomes considerably more expensive. To address this problem, Principle 63 calls upon lenders to consider denominating all or part of their loans in the borrower State’s local currency.
64. 
In order to help balance output or trade risk, lenders should offer the possibility of indexing loan repayments to rates of economic and/or export growth. 

Commentary

Indexation eliminates a government’s incentive to inflate in order to reduce the real cost of nominal liabilities. In addition to reducing the incentive to inflate and encourage savings indexed bonds can provide a safe, real asset that can substitute more closely than other government liabilities for physical capital.

B. 
Debt sustainability 
Debt sustainability assessment 
65. 
Debt sustainability assessments must not be limited to economic considerations (the debtor State’s economic growth prospects and ability to service their debt obligations) but must also take into consideration the impact of debt burdens on a country’s ability to achieve the Millennium Development Goals and to create the conditions for the realization of all human rights. 

Commentary

(1) A debt sustainability assessment is an important tool for creditors to determine the debt repayment capacity of borrower States and for borrower States to ascertain their debt levels and influence their macro-economic and fiscal policies. 

(2) However, in the absence of internationally agreed benchmarks, debt sustainability has traditionally been assessed using the ratios of debt stock to gross national product and/or exports and debt service to exports. Under the their joint Debt Sustainability Framework for Low-Income Countries, the World Bank and IMF use indicators such as present value of debt to exports, present value of debt to domestic budget revenue, debt service to budget revenue, in a forward looking approach. However, these indicators are still seen as too narrowly focused on debt repayment capacity of borrower States as they not take into account the need to safeguard Government spending required to meet basic human development needs and to establish the conditions for the realization of human rights, particularly economic, social and cultural rights. Put differently, debt sustainability analyses should include an evaluation of the level of debt that a country can carry without compromising its capacity to fulfil its human rights obligations and to pursue its own development agenda.
 

66. 
Such assessments must be undertaken by an independent body as contemplated in paragraph 82(b) of these principles. 

Commentary

(1) Under current mechanisms for debt restructuring, debt sustainability assessments are carried out by creditor States (in the Paris Club) and by the IMF (in the HIPC Initiative) employing a so-called “Debt Sustainability Framework for Low-Income Countries” which was devised by the World Bank and IMF “to guide the borrowing decisions of low-income countries in a way that matches their financing needs with their current and prospective repayment ability, taking into account each country’s circumstances.”
 

(2) A debt sustainability assessment should be performed by an independent body which has no role in lending to the countries whose debt sustainability is being analysed. While their determination deserves consideration, the IMF and the creditor countries’ sustainability analyses should not be the only assessments of a debtor country’s economic situation. Any future international debt restructuring mechanism should independently determine the level of indebtedness that a debtor country can sustain.
Public audits of debt and lending portfolios
67. 
Borrower States should conduct transparent and participatory periodic audits of their debt portfolios in accordance with national legislation designed for this purpose. The findings of such audits must be publicly disclosed to ensure transparency and accountability in the management of the State’s external debt stock and should inform future borrowing decisions by the State as well as its debt strategy, development expenditure and human rights action plans. 

Commentary

Auditing has evolved into a technical discipline practiced by professional auditors who provide opinions on whether or not the annual financial statements of an entity comply with set accounting standards. Public budgeting processes have traditionally excluded civil society organizations. However, civil society organizations in many developing countries have built effective capacities to analyze and influence public budgets

68. 
Public audits of debt portfolios should assess the loan contraction process, use of loan funds and the impact of debt on development and the realization of human rights. 

Commentary

However, increased volatility of global financial markets, the emergence of complex debt instruments and practices, the lack of consistency in valuation of debt instruments and the lack of transparency in reporting debt by sovereign entities pose formidable challenges for SAIs and call into question the proper criteria for the assessment of debt operations and debt sustainability. SAIs need to decide what entities and debt instruments will be included in their audit scope. This is an appropriate time for SAIs to consider the definition of the term “public debt.” In this guidance, we have chosen to define “public debt” to include obligations evidenced by a legal instrument issued by a central or federal government; state, provincial, county, regional, municipal, or local enterprises; owned or controlled by the government; and other entities considered public or quasi-public. Bank loans to governments and marketable securities issued by governments are examples of this debt.

69. 
Lenders should similarly conduct periodic public audits of their lending portfolios to assess compliance with the objectives of their foreign development cooperation or lending policies, the development priorities of Borrower States and universally recognized human rights standards. The findings of such audits should be publicly disclosed. 

Commentary

The need for lenders to conduct audits of their lending portfolios derives from the principle of shared responsibility for preventing and resolving unsustainable debt situations.
70. 
In the case of borrower or lender States, public audits should be conducted by institutions or entities as may be provided for by national legislation, including national legislatures, national human rights institutions, debt management offices, or any other independent Government agency or office. 

Commentary

This principle recognizes the decision to undertake an audit is a sovereign decision. 
Contingent liabilities 
71. 
Borrower States and lenders should consider the impact that contingent liabilities (including debts generated by or related to export credits or foreign investments and debt obligations arising from public-private partnerships) have on the borrower government’s financial position when making borrowing or lending decisions or assessing the sustainability of the debts of Borrower States. 

Commentary

(1) Contingent liability refers to an obligation whose timing and magnitude depends on the occurrence of some uncertain future event outside the control of the government. It highlights uncertainty with regard to timing and magnitude of the payment, and includes the possibility of the payment not coming due at all.
 Contingent liabilities often lead to moral hazard, which—if not explicitly mitigated—could significantly increase the cost of the policy to the government. In the case of loan guarantees, for example, where credit risk is transferred from the private sector to the Government, the private sector’s incentives to scrutinize the creditworthiness of the borrower or the viability of the project would be diminished, increasing the likelihood that the guarantee would be called.
 Countries would have to put in place policies aimed at safeguarding against these risks.

(2) Decision-makers need to understand the nature of the risks associated with contingent liabilities, provide guidance on when such liabilities are an acceptable or preferable form of support, and require a proper record of all decisions to take on contingent liabilities for accountability purposes.
 Some countries have put in place frameworks to ensure early and comprehensive attention to risks associated with contingent liabilities, for example, guidelines on when the government should enter into arrangements involving the issuance of guarantees and other contingent liabilities; the government do not enter into these arrangements unless there is an explicitly identified risk; the expected benefits objectively outweigh the level and cost of the risks; there is a demonstrable need for the Government to accept such risks; alternative options for managing these risks have been fully explored (including the provision of commercial insurance); agencies have assessed the specific risks to be covered; potential losses have been rigorously investigated and identified; the state is adequately protected; the price of the risk being borne by the Government has been factored into the value-for-money consideration of the proposal; and appropriate risk management arrangements are in place.

72. 
All States should monitor and regulate external lending and borrowing (as appropriate) within the private sector in order to prevent private debt burdens being created which bring financial instability and ultimately undermine the realization of human rights. 

Commentary

Private sector external debt is defined as the outstanding amount of those current, and not contingent, liabilities that require payment(s) of interest and/or principal by the debt at some point(s) in the future and that are owed to non-residents by private residents to an economy.
 

Unlike public sector external debt, private sector external debt is not owned or may not be guaranteed by a state and thus makes a state’s ability to collect information difficult.

C. 
National development strategy
73. 
A national development strategy should be country-owned and should contain development goals that are responsive to the needs of the people who are the ultimate beneficiaries of development. Such goals should be agreed through a meaningful and participatory consultation process involving all stakeholders, especially civil society organizations. 

Commentary

Each country must be free to determine its own development strategy. This implies that development strategies should not only be attuned to a country circumstances, but should also be prepared and implemented under the leadership of the governments of the countries themselves. The strategies commonly set out a trajectory for achieving the proposed goals and identify the policies, institutions, investments and other actions necessary to achieve them, together with costing and schedules for implementation.
 

74. 
Country ownership of national development strategies is the foundation of development effectiveness. It implies that national governments should have the ability to freely choose the strategies which they design and implement, and take the lead in both policy formulation and implementation.

Commentary

(1) This Principle reinforces international standards that stress the need for States to own their national development agendas. Article 2, paragraph 3 of the Declaration on the Right to Development provides that “States have the right and the duty to formulate appropriate national development policies that aim at the constant improvement of the well-being of the entire population and of all individuals, on the basis of their active, free and meaningful participation in development and in the fair distribution of the benefits resulting therefrom.”

Through a series of participatory processes and an array of development goals agreed upon through those conferences and summits, it laid the foundation for the Millennium Summit, at which a series of challenging time-bound goals and targets were adopted, collated as the Millennium Development Goals (the MDGs). 

The principal and most consistently articulated recommendation of the world conferences was that countries must take full responsibility for their own development. National responsibility for national development is the necessary consequence of sovereignty.

The outcome document of the 2005 United Nations World Summit called on countries to prepare national development strategies, taking into account the international development goals agreed in the various United Nations Summits and Conferences of the past two decades. 
(2) The Monterrey Consensus states that ‘Each country has primary responsibility for its own economic and social development, and the role of national policies and development strategies cannot be overemphasized’ (para. 6). The automatic corollary of that principle is that each country must be free to determine its own development strategy. It is essential that all donors and lenders accept the principle of country ownership of national development strategies. This implies the acceptance of the principle that development strategies should not only be attuned to country circumstances, but also be prepared and implemented under the leadership of the governments of the countries themselves.

75. 
In particular, any economic, financial or technical advice, instruction guidance or similar recommendation by external actors, particularly by international financial institutions, which are meant to address the problems occasioned by external indebtedness, must respect the debtor State’s independent process of national development as defined in Section II. 

Commentary

The external debt stock of a country may become so excessive, relative to its capacity to repay, that it traps the country in a perpetual cycle of debt restructurings with its creditors. Sabine Michalowski described this phenomenon as having the effect of “put[ting] the country in a situation of dependency on its creditors, and in particular the international financial institutions.”
 Michalowski warned that “the dependency in which it puts the debtor countries might result in a factual loss of sovereignty over their economic and social policies.”

76. 
Any such economic, financial or technical advice, instruction, guidance or similar recommendation should be accorded lesser weight or importance by a debtor State if it contravenes the main development goals prioritized and agreed during the consultation process referred to in section III (A). 

Commentary

77. 
Creditors should not make loans or debt relief conditional on the implementation of policies such as privatization, equitization, trade liberalization, investment deregulation or financial sector liberalization. 

Commentary

(1) Creditors typically link the provision of loans or relief on debts to the implementation of a wide range of reforms regarding public expenditure management, governance, health and education targets, as well as so-called “structural reforms” which involve instructions on how to run various sectors of the economy or government, privatization of select industries or utilities, and trade and financial sector liberalization through removal of tariffs or deregulation. Government policies are redirected to follow a non-interventionist approach to economic activity, instead relying on market forces for the allocation of resources. It is argued that market-oriented policy reforms would spur growth and accelerate poverty reduction.

(2) However, such approaches have often been associated with harmful retrogressive policy measures as they can have an adverse impact on the poor and the realization of the states’ international human rights obligations. Where such policies are undertaken, they would need to be accompanied by active labour market interventions and robust safety nets. Full compliance with human rights would also require effective regulatory mechanisms for privatization in areas affecting economic and social rights.

78. 
Any such economic, financial or technical advice, instruction, guidance or similar recommendation should be exclusively aimed towards restoring a debtor State’s economic viability and growth, and thus its ability to repay its external debts without sacrificing its ability to perform its international human rights obligations. Other objectives that are remotely or tangentially connected with this aim should be avoided. 

Commentary

(1) The economic, financial or technical advice, instruction or similar recommendation by external actors, particularly by international financial institutions, which are meant to address the problems occasioned by external indebtedness have acquired a broad range of subjects that adversely affected their quality and effectiveness. For example, the IMF’s expertise and original mandate only pertain to monetary, fiscal and exchange rate issues. However, the conditions attached to debt relief have increasingly included “structural” reforms over which the IMF has limited or no expertise at all. The term “mission creep” is used to refer to “the systematic shifting of organizational activities away from original mandates.”
 Conditions attached to debt relief have touched upon an expanded area, which then enables the IMF to encroach further into the debtor state’s economic and social policies.
(2) The IMF professes, at least theoretically, that the PRSPs it requires from debtor states seeking debt relief should be prepared by national authorities. The rhetoric, however, does not correspond to reality where the IMF actually approves or rejects PRSPs being submitted by debtor states.
 The final form, contents and duration of PRSPs must have the imprimatur of the IMF, otherwise the same will be rejected or sent back to the debtor state to incorporate the IMF’s positions. In reality, the IMF does have a substantial role in determining the contents of these documents.  This is because PRSPs are subject to review and final approval jointly by the respective boards of the IMF and World Bank,
 in order to ensure that the “expectations” regarding the so-called “four pillars of priority public actions” (which are, in reality, categories of debt relief conditions) are met.
 These pillars pertain to a debtor state’s (1) macroeconomic framework, (2) structural and sectoral policies, (3) policies for social inclusion and equity, and (4) governance and public sector management.
 It must be noted that these pillars do encompass almost the entire gamut of economic policy-making, such that it is hard to imagine what government policy relating to economic development is not included in this list of mandatory contents.
79. 
States should ensure that the implementation of the policies mentioned in paragraph 74 above does not impair the realization of all human rights, particularly economic, social and cultural rights, in debtor States. Whenever such policies are deemed necessary by a debtor State, adequate social security measures to mitigate the adverse impact thereof, especially on vulnerable or marginalized groups, must be put in place. 

Commentary

The United Nations human rights treaty bodies, in their general comments, have indicated that some policies always require a high degree of justification such as forced evictions, deliberative retrogressive measures or discriminatory acts, interference with labour rights, as well as interference with civil and political rights. Moreover, States will be asked to justify the absence of rea​sonable policies or steps towards realizing economic, social and cultural rights.

A number of policies listed in MDG reports and related strategies suggest that some human rights could be directly violated during policy implementation. For example, in order to achieve a higher rate of economic growth, in its 2005 poverty reduction strategy paper, Bangladesh suggested a number of strategies to improve private investment which also included reforming labour laws to discourage politicization and acquiring land and “then hand [it] over… to potential investors for setting up new industries”. The first measure may be necessary, given the high levels of politicization of the civil service, but there is no discussion on how such proposals might affect labour rights. The second proposal could violate human rights if there is no adequate compensation for and resettlement of those affected. The use of expropriation powers to acquire private land in situations of poor governance has been increas​ingly questioned.51 It is notable that, in a civil society shadow report on Bangladesh’s MDG perfor​mance, evictions, in particular of indigenous peoples, and poor land administration services, with much of the public land often occupied by the powerful rich, sometimes in connivance with the land admin​istration’s employees, register high among the concerns of residents interviewed across the country.

80. 
Creditor States and the international financial institutions must not take advantage of an economic, financial or external debt-related crisis as an opportunity to push for structural reforms in debtor States, however useful such reforms might be perceived to be in the long term. Such reforms should be initiated, formulated and implemented by the debtor States themselves, if they deem appropriate, in pursuance of an independent process of national development. 

Commentary

Principle 80 is essentially underscores the right to economic self-determination.

Alignment to national development goals 
81. 
Loans and foreign investment agreements must be consistent with country-designed development strategies. 

Commentary

When formulating their strategic approach to international engagement on investment, policymakers need to embed their approach into their countries’ development strategies. This involves managing the interaction between international investment agreements (IIAs) and national policies by ensuring that IIAs support industrial policies and that they do not contradict international environmental agreements or human rights obligations. The overall objective is to ensure coherence between IIAs and sustainable development needs.
 The same applies to loan and other forms of sovereign debt.

Investment agreements 
82. 
International investment agreements, while ensuring the promotion and protection of investments, should comply with all human rights in the territories of the contracting States. 

Commentary

(1) States have adopted trade and investment treaties to encourage high levels of investments as it offers significant potential for generating growth, combating poverty and promoting development. As a result, international law has experienced an expansion in the area of investment protection. The focus of international investments agreements is on providing foreign investors from with special international law rights and remedies to protect their investments into “host states”. The investors’ rights generally include the requirement for national treatment of foreign investors compared to domestic investors in the host state, which generally means treatment no less favourable than a domestic investor would receive; the requirement for most favoured nation treatment of foreign investors, so that an investor from a home state covered by a treaty is given the best treatment available to any other foreign investor in the host state; fair and equitable treatment, also known as the minimum international standards of treatment required of the host state, is a baseline level of treatment a host government must provide to foreign investors; and the prohibition against expropriation without compensation. 

(2) However, International investment agreements have the potential to both contribute to the promotion and protection as well as the violation of human rights. Amongst others, concerns have been raised about states lowering environmental and human rights standards, including but not limited to labour standards, freedom of expression and freedom of association, in order to attract investment.
 

(3) To the extent that investment affects states’ human rights obligations to respect, protect and fulfil, the obligations on States in relation to individuals and groups should also be considered within the context of rights and obligations between States and investors. States’ right to regulate investment agreement constitutes a duty to regulate to ensure that investment agreements do not violate states’ international human rights obligations.

(4) States responsibilities to respect, protect and fulfill human rights may call for the implementation of legislative and other measures. On occasion, international obligations will require that states regulate the activity of non-state actors, including business actors, in a fashion which ensures that citizens may enjoy some rights. In this regard, the State’s right to regulate is also a duty to regulate.
 In situations where States are simultaneously parties to investment agreements whereby they have undertaken to protect certain investor rights it is possible that the measures taken in furtherance of human rights obligations may be in conflict with their obligations under the investment treaty. 

(5) All States, as part of their human rights responsibilities, have an obligation to ensure that negotiations towards the conclusion of investment treaties preclude the emergence of such conflicts or provide for ways to adjudicate them without harm to the enjoyment of human rights at stake. For instance, UNCTAD’s Investment Policy Framework for Sustainable Development includes within the menu of options for investment treaty negotiations that the treaty “Include exceptions for domestic regulatory measures that aim to pursue legitimate public policy objectives, e.g. to protect human rights.”

However, it is important to underscore that in situations where the investment treaty in question is already in force, the existence of such conflict does not exempt the countries party to the treaty from their international responsibility for human rights obligations. In some cases, it may be possible to ensure that the application of the treaty is made in consistency with human rights obligations. The Maastricht Principles on the Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights mandates that States not only elaborate, but also “interpret and apply relevant international agreements and standard sin a manner consistent with their human rights obligations. Such obligations include those pertaining to international … investment…”

Absent such possibility, the only way to ensure Parties are not liable for human rights breaches may be a revision of the treaty.

83. 
To the extent that international investment agreements contemplate sovereign debt as a type of investment such agreements should be consistent with and interpreted in a manner that is consistent with these principles. 

Commentary

(1) The inclusion of sovereign debt as a type of investment protected under international investment agreements is an increasingly common practice. Investors holding sovereign debt might be in a position to avail themselves of investment treaty-based dispute arbitration mechanisms to enforce rights against the debtor, even to the extent of disrupting sovereign debt restructuring agreements that may be in negotiation or in place. 

(2) To the extent that investment treaty provisions represent a constraint to the way in which parties would have otherwise been able to prevent or manage an unsustainable debt situation, the current principles should be considered to apply to their elaboration, interpretation and application.

D. 
Resolution of debt-related issues 
84. 
Debt repayment problems and debt-related disputes must be resolved by an independent mechanism. In this regard, States and all relevant actors including international financial institutions, bilateral or multilateral lenders and private financial institutions should consider the establishment of an international debt workout mechanism to restructure unsustainable debts and resolve debt disputes in a fair, transparent, efficient and timely manner. 

Commentary

The lack of a sovereign debt restructuring mechanism is one of the most glaring gaps in the international financial architecture. As a result, the risk of sovereign debt crises is heightened by the lack of a framework to resolve sovereign debt distress in an orderly manner. The existing approaches to restructuring both official and private sector lending to sovereigns are ad hoc and piecemeal. Sovereign debt workouts have been inefficient, costly, and incomplete, and in many cases, have not provided enough debt relief to give debtor countries a “fresh start” (or the ability to grow and undertake appropriate social and economic development expenditures following insolvency). Paris Club workouts between low-income countries and official creditors have been particularly prone to repeat or ‘serial’ restructurings, but the problem also exists for highly indebted emerging market countries that primarily borrow from the private sector.
 

In light of the lacuna, a de-facto regime has arisen whereby international tribunals, having jurisdiction over international investment agreements (IIAs), serve as a forum for hold-out and dissatisfied sovereign investors to circumvent debt restructuring. This development severely undermines the orderly restructuring of sovereign debt. There are at least two potential debt restructuring alternatives to bailouts, one contractual, or “free market,” and the other statutory.
 Under a free-market debt restructuring option, the inclusion of so-called “collective-action clauses” in sovereign bond agreement addresses the hold-out. Payment terms of financing agreements that include CACs can be amended with the consent of a supermajority, as opposed to all of the creditors, party to that agreement. Hold-outs are bound to terms negotiated by the supermajority, making it much easier to negotiate a bilateral debt restructuring plan.

However, sovereign bonds represent but one type of sovereign debt and states might owe other private and official lenders. Thus, the “free market” approach falls short of addressing the problem comprehensively.

Under a statutory debt restructuring option, the hold-out problem is addressed by an international treaty or convention that binds sovereign debtors and their creditors to a process to facilitate debt restructuring.
 Core features of such a statutory mechanism range from an agreement between a debtor country and the majority of its creditors, binding on all creditors, deterrence to disruptive litigation, protect the interest of creditors and the potential to induce new financing to the creation of a body, independent of creditors and presided over by independent arbitrators. 

There seems to be good reason for both lenders and debtor countries to move beyond the current ad hoc approach to a permanent, independent mechanism, preferably under the auspices of a neutral, non-lending institution with sufficient global legitimacy, such as the United Nations, based on the principles of equity, transparency, inclusion and participation.
 The mechanism should have jurisdiction over all creditors in all jurisdictions, which means that all states must commit to enforcing debt resolution decisions, which would likely require amendments in domestic contract laws.

An international debt workout mechanism should prioritize States’ obligations to meet the basic needs of their populations in line with their international human rights obligations and national development agendas. By focusing on basic needs, the mechanism can serve to ensure that debt does not pose a structural obstacle to development. An independent debt workout mechanism would also discipline imprudence on the part of both lenders and borrowers.

85. 
The main aim of such a mechanism is to ensure that debtor States can achieve economic viability and growth, and restore their capacity to service their external debts without compromising the fulfilment of their international human rights obligations. 

Commentary

It could be argued that the ambit of the proposed sovereign debt work-out mechanism is over-ambitious, as it intends to make determinations on a state’s achievement of economic viability and growth, which best left to institutions having the necessary expertise and knowledge to make them. However, from a human rights perspective, the proposed mechanism needs to ensure and be satisfied that, by relying on independent bodies, having undertaken independent and credible human rights impact assessments, that a state is not compromising its international human rights obligations when its external debt repayments are restored.

86. 
The establishment and operation of such a mechanism should be guided by the foundational principles set out in Section II, as well as the following specific considerations: 

(a) The international debt restructuring mechanism should be independent of creditors and debtors; 

(b) The assessment of the debtor State’s economic or financial situation should be made by a neutral body; 

(c) The mechanism should ensure that a debtor State, during and after the restructuring process, should be able to fulfil its international human rights obligations, implement its development programme and provide basic services to all persons living in its territory and under its jurisdiction; 

(d) The mechanism should have the mandate to rule on the alleged “odiousness” or “illegitimacy” of particular external debts. The criteria to be used to ascertain the odiousness or illegitimacy of a particular external debt should be defined by national legislation taking into account the following elements: 
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Commentary

Any future international debt restructuring mechanism should respect human rights in every aspect of its operation. The decisions made in such a mechanism will have far reaching ramifications for the peoples of debt-distressed countries. It is therefore appropriate that it be guided or circumscribed by general international law, and in particular, the principles of international human rights law. An international rule of law will be advanced by establishing such a mechanism.
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