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About People with Disability Australia

1. People with Disability Australia (PWDA) is a leading disability rights, advocacy and representative organisation of and for all people with disability. We are the only national, cross-disability organisation - we represent the interests of people with all kinds of disability. We are a non-profit, non-government organisation.

2. PWDA’s primary membership is made up of people with disability and organisations primarily constituted by people with disability. PWDA also has a large associate membership of other individuals and organisations committed to the disability rights movement.

3. We have a vision of a socially just, accessible, and inclusive community, in which the human rights, citizenship, contribution, potential and diversity of all people with disability are recognised, respected and celebrated.  PWDA was founded in 1981, the International Year of Disabled Persons, to provide people with disability with a voice of our own.

Background

4. This submission on the Convention on Torture, Cruel, Inhuman or Degrading Treatment or Punishment (CAT) presents the perspective of people with disability in relation to Australia’s compliance with its obligations under this convention. Australia ratified CAT in August 1989 and signed the Optional Protocol (OPCAT) in May 2010.

5. This submission is based on information in Disability Rights Now
, the civil society report on the Convention on the Rights of Persons with Disabilities (CRPD) published in 2012.  Disabilty Rights Now was compiled from consultations with people with disability and their representative and advocacy organisations, evidence from government and community initiated inquiries, and various reports and submissions produced by civil society involved in the protection and promotion of human rights for people with disability. The report was primarily drafted by eight Disabled Peoples Organisations and disability advocacy organisations and received over eighty endorsements. 

6. The submission also contains new information relevant to CAT, and updated information reflecting policy and legislative developments. The issues raised in this submission and the gaps highlighted in government compliance with CAT should be considered in the context of a nation that is relatively wealthy and where most Australians enjoy a high level of freedom, opportunity to gain education, find employment, and where there is respect for individual rights. 
7. This submission has been endorsed by the First Peoples Disabilty Network, the Multicultural Disability Advocacy Association, Organisation Intersex International Australia, People with Disability ACT (Australian Capital Territory), Queensland Advocacy Incorporated, and Women With Disabilities Australia. 
Introduction

8. People with disability in Australia are frequently subject to treatment that may constitute torture, or cruel, inhuman or degrading treatment or punishment (ill-treatment), including persistent and severe violence and abuse, forced or coerced non-therapeutic sterilisation, long-term neglect of basic human needs, and painful and degrading behaviour modification techniques or ‘restrictive practices’
. The UN Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (the Special Rapporteur on Torture) has expressed concern that, ‘’in many cases such practices, when perpetrated against persons with disabilities, remain invisible or are being justified, and are not recognised as torture or other cruel, inhuman or degrading treatment or punishment”.

9. Breaches of the Convention on the Rights of Persons with Disabilities (CRPD), including the denial of reasonable accommodation, provide evidence that discrimination has taken place for the purposes of satisfying the requirement to establish torture in Article 1 of CAT; and cruel, inhuman or degrading treatment or punishment in Article 16 of CAT where the physical and or mental pain experienced as a result of that discrimination is not to the degree of ‘severe pain or suffering’
.

10. People with disability in Australia experience torture in violation of Article 1 CAT, for example through practices such as forced or coerced non-therapeutic sterilisation, solitary confinement and involuntary psychiatric treatment.
11. People with disability in Australia experience cruel, inhuman or degrading treatment or punishment in violation of Article 16 CAT, for example through restrictive practices, institutionalisation and indefinite detention. Some of these practices may also constitute torture in some instances due to the vulnerability of the person involved (for example, age, gender, disability), the environment in which it takes place, and the cumulative effect of various factors including the prolonged duration of the experience.

12. The Australian government is responsible for the prevention of torture, cruel, inhuman or degrading treatment or punishment by non-state as well as state actors. This includes privately run residential institutions, schools, disability support services, psychiatric facilities and ‘contexts where the failure of the State to intervene encourages and enhances the danger of privately inflicted harm’
 such as supported residential accommodation or the actions of family and carers of people with disability.

13. People with disability in Australia represent the most detained sector of our population; disproportionality prevalent in our prisons, institutionalised within our communities, and hospitalised in psychiatric wards. Unaddressed and wide-ranging systemic failures in our criminal justice and disability service systems facilitate conditions that give rise to ill-treatment of people with disability. This is compounded by guardianship and mental health laws which deny legal capacity and provide a gateway through which further abusive practices can occur. Aboriginal and Torres Strait Islander people, women with disability, people with cognitive impairment and people with psychosocial disability are disproportionately affected. Evidence suggests multiple intersectional deprivations significantly compound their risk of ill-treatment.

14. People with disability have very few options for redress as provided by Article 14 of CAT.  This is due to the lack of legislative protection from ill-treatment in general; legal provisions that discriminate against people with disability by permitting practices constituting ill- treatment; the systemic segregation, disempowerment and marginalisation of people with disability particularly the most vulnerable; and the barriers to accessing justice experienced by all people with disability. There is simply no practical recourse to a remedy for individual or systemic claims of ill-treatment.  Indeed many people with disability who experience ill-treatment remain in or are returned to the institutional environments where it occurred.                                                                                                                                                                                                                        

15. Successive governments have failed to address the issue of ill-treatment of people with disability within the torture framework.  This approach is clearly demonstrated by the 4th and 5th Reports of the Australian Government to the CAT Committee which mention disability a mere 4 times in their 325 paragraphs and 52 pages. The List of Issues Prior to Reporting provided plenty of opportunity for the government to engage with issues that relate to people with disability and which are outlined in this submission.  Examples include responses to questions about violence against women, healthcare in immigration detention, overrepresentation of Aboriginal and Torres Strait Islander people, women, and juveniles in prison, and mental health of detained populations (LOIPR paras 9,13, 28, 29, 30, 31, 32, 37).   It can only be concluded that the government does not view a disability perspective as relevant to the CAT reporting processes. 

16. While acknowledging that international law has moved on since the drafting of these reports, most significantly with the introduction and Australia’s ratification of the CRPD
; the government’s failure to take a considered and systemic approach to the very real experiences and heightened risk of people with disability regarding ill-treatment is long standing.  It is imperative that Australian governments address the experience of people with disability when developing preventative and responsive frameworks for addressing violence, abuse, neglect and ill-treatment, and that this is prioritised as a matter of urgency.  Ratification of OPCAT must be part of this strategy, but alongside it must come a commitment to address the underlying reasons why people with disability in Australia are detained, institutionalised and abused to the extent that they are.  

17. Disability is a cross cutting issue relevant to the implementation of all human rights conventions. As this submission clearly illustrates people with disability have an increased vulnerability to ill-treatment and experience it in ways that are often justified by discriminatory practices and hidden from view. States parties are obliged to address these human rights violations as part of their implementation of CAT as well as the CRPD.  Implementation of these Conventions is not mutually exclusive.  They should be viewed as complementary mechanisms through which to create a holistic framework of rights protection and response to violence, segregation and discriminatory practices as they relate to people with disability. As the Special Rapporteur on Torture has stated, ‘’it is necessary to highlight additional measures needed to prevent torture and ill-treatment against people with disabilities, by synthesizing standards and coordinating actions in line with the CRPD’’
. 

18. This submission will continue with brief introductions to Australian government and legal system followed by a look at specific issues which contribute to the human rights of people with disability being violated through ill-treatment. The names of individuals featured in case studies have been changed. References to related information within this document are included in brackets.  

Recommendations

OVERARCHING

· That Australia ratifies the Optional Protocol to the Convention against Torture.

· That Australia enacts legislation in all jurisdictions to comprehensively criminalise cruel, inhuman or degrading treatment or punishment and provides for legal action to be taken to remedy a breach.  

· That in consultation with people with disability through their representative, advocacy and legal organisations, Australia conducts a comprehensive review of the contexts in which people with disability experience torture, cruel, inhuman or degrading treatment or punishment within an intersectional CAT and CRPD framework. 
LEGAL CAPACITY 

· That Australia withdraws the Interpretative Declaration in relation to Article 12 of the CRPD.

· That Australia repeal the nominee provisions in the National Disability Insurance Scheme Act 2013.

· That Australia modify, repeal or nullify any law or policy, and counteract any practice or custom, which has the purpose or effect of denying or diminishing recognition of any person as a person before the law, or of denying or diminishing any person’s ability to exercise legal capacity;  enact laws that recognise the right of all people in all situations to recognition before the law; that creates a presumption of legal capacity for all people, and which expressly extends to those circumstances where support may be required for a person to exercise legal capacity; and enshrine the primacy of supported decision-making mechanisms in the exercise of legal capacity.
RESTRICTIVE PRACTICES

· Australia establishes CRPD and CAT compliant nationally consistent legislative and administrative framework for the protection of people with disability from behaviour modification and restrictive practices that cause harm and punishment, including the prohibition of and criminal sanctions for particular behaviour modification practices. 

· That Australia develops an evidence-based national plan that outlines actions for the development of human rights based positive behaviour support strategies that acknowledge and respect the physical and mental integrity of the person; and for the elimination of environments and treatment approaches that have been shown to exacerbate behaviour that leads to application of inappropriate levels of behaviour modification and restraint. 

· That Australia conducts a national inquiry into the use of restrictive practices on children and young people with disability in mainstream and segregated schools and identifies and implements recommendations for the elimination of these practices.

· That Australia cease the use of seclusion, isolation and solitary confinement as a behaviour modification technique for people with cognitive impairment and psychosocial disability.

· That Australia conducts a national inquiry into the use of restrictive practices on children and young people with disability in mainstream and segregated schools and identifies and implements recommendations for the elimination of these practices.
INVOLUNTARY TREATMENT 

· That Australia withdraws its Interpretative Declaration in relation to Article 17 of the CRPD.

· That in consultation with people with disability through their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements underpinning compulsory treatment with a view to: introducing reforms to eliminate laws and practices that relate to compulsory treatment that inherently breach human rights; and working  with people with disability and their representative and advocacy organisations to develop appropriate mechanisms and supports for any person, regardless of disability, who is at risk of causing harm to themselves or others.
STERILISATION 

· That Australia develops and enacts national uniform legislation prohibiting, except where there is a serious threat to life or health, the use of sterilisation of children, regardless of whether they have a disability, and of adults with disability or a child with intersex variation in the absence of their prior, fully informed and free consent.
· That Australia develops and enacts legislation prohibiting non-medically necessary genital and hormonal interventions on people with intersex variations without fully informed and free informed consent.

INDEFINITE DETENTION 

· That Australia, as a matter of urgency, ends the unwarranted use of prisons for the management of unconvicted people with disability, with a focus on Aboriginal and Torres Strait Islander people with disability, by establishing legislative, administrative and support frameworks that comply with the CAT and the CRPD.
· That in line with obligations in the CRPD and CAT, Australia establishes mandatory guidelines and practice to ensure that people with disability in the criminal justice system are provided with appropriate supports and accommodation.
· That Australia amends legislation in relation to crime to include the specific (statutory) offence of deprivation of liberty.
· That disability is diagnosed and appropriate support and housing offered to prevent the incarceration of young people and adults with disability. 
IMMIGRATION DETENTION

· That Australia abolish mandatory detention for asylum seekers.
· That Australia cease the detention of children in immigration detention centres including children and young people with disability.
· That Australia acts to ensure immigration detainees are provided with adequate physical and mental health care including routine health checks.

VIOLENCE AND ABUSE

· That Australia establishes an independent, statutory, national protection mechanism that has broad functions and powers to protect, investigate and enforce findings related to situations of exploitation, violence and abuse experienced by people with disability, and that addresses the multiple and aggravated forms of violence and abuse that result from the intersection of ‘disability’ with other characteristics, such as gender, age, indigenous status and racial, cultural or linguistic status.
· That Australia initiate a Royal Commission to undertake a comprehensive public inquiry into the incidence, forms and circumstances of exploitation, violence and abuse of people with a disability in the community and within a full range of service settings, including addressing the gender and age-related dimensions of exploitation, violence and abuse and the particular situation of Aboriginal and Torres Strait Islander people with disability and people with disability from culturally and linguistically diverse backgrounds.
· That standard and compulsory modules on working with people with disability are incorporated into training programs for police, prison officers, lawyers, judicial officers, court staff and immigration detention officials. 
· That Australia, as an urgent and immediate priority, develops and implements a national, time bound framework for the closure of all residential institutions accommodating people with disability, including those operated by non-government and private sectors, and allocates and provides the resources necessary for people to move to individualised community based housing and support options that will support their inclusion and participation in the general community.
1. Introduction to Australian Government and Legal System

19. Australia by world standards is a wealthy nation, (ranked 14th in the world) with a gross domestic product equivalent to $ US$43,550 per capita
. Australia is also one of the world’s most developed countries, and is ranked second (behind Norway) in the United Nations Human Development Index.

20. A pluralist democracy, Australia is recognised for its enduring political stability.
 It has a federal system with a central Commonwealth government and six states and two mainland territories. Australia’s federal system of government is enshrined in the Australian Constitution and provides limited powers to the Commonwealth. The Australian Constitution contains a series of ‘enumerated powers’, which circumscribe the limits of Commonwealth legislative competence. The Commonwealth government has legislative responsibility as outlined in section 51
 of the Constitution and in particular section 51(xxix) (the ‘external affairs’ power) which enlivens Australia’s obligations under human rights treaties.

21. It is under this external affairs power that the Commonwealth government can undertake international obligations and pass domestic legislation to give effect to those obligations. The Constitution does not incorporate a set of codified rights but is the source of six explicit and some implied rights. The explicit rights enshrined in the Constitution include the right to trial by jury, to vote and freedom of religion.
 The courts over time have established areas of implied constitutional limitations on government’s action. These areas of implied rights — or more correctly freedoms — include freedom of political communication.
 The Australian Constitution contains no provisions for, and makes no explicit reference to, disability or persons with disability. 

22. As the Australian Constitution does not incorporate a statement of rights the source of human rights in Australia is through the external affairs power and the Federal Government’s signing and ratification of seven of the nine core human rights treaties.
 Australia does not have a constitutional Bill of Rights or legislative Human Rights Act
 and is currently the only common law country without some form of comprehensive legal protection of human rights.

23. Those powers that are not enumerated in the Australian Constitution remain within the legislative competence of the states, which is plenary in nature and are limited only by what is necessary for ‘peace, order and good government’ of the State.
 Australia also has two mainland self-governing territories, each of which also has plenary power. However, the source of their self-government is Commonwealth legislation rather than constitutional power. In the self-governing territories the Commonwealth parliament retains the full power to legislate, and can override laws made by the territorial institutions, which it has done on rare occasions. Under the Federation, the criminal law, policing and the provision of health, education and social services, are principally the responsibility of the Australian state and territory governments.

24. To address issues in relation to federalism the Council of Australian Governments (COAG) was formed as the key intergovernmental forum in Australia. COAG comprises the Prime Minister, State Premiers, Territory Chief Ministers and the President of the Australian Local Government Association (ALGA). Established in 1992, the role of COAG is to initiate, develop and monitor the implementation of policy reforms that are of national significance and which require cooperative action by Australian governments.
 However, the current Government abolished the COAG Reform Council in the 2014 Budget and cut AUD$80million in funding for Commonwealth and state partnerships.

2. LegislatiVE BAckground 
25. Regarding CAT Articles 2 and 4, Australia has legislated against torture when committed by a public official or under their direction. Offences under this legislation include conduct that inflicts severe physical or mental pain or suffering on a person and where such conduct is based on discrimination.
 Many practices that occur in disability and mental health services funded or provided by Australian governments potentially satisfy this definition, given these practices only occur because a person has disability. However, the legislation has not been tested in this regard.  It is also unclear whether the failure to prevent or end instances of ill-treatment when public officials are on, or should be, on notice of its occurrence would also fall within this legislation. (See also Violence and Abuse)

Case study: Eddie is a 35 year old with intellectual disability.  A disability advocate visited his home on a tip off from a service provider that he needed support.  On entering the home the advocate found that Eddie was being kept captive in a cage with three solid walls and bars on the fourth.  His carers only allowed him to wear adult nappies and his diet consisted solely of mashed banana, milk and cereal. Family members used a plastic pipe to prod him through the bars. It’s not known how long he has lived like this.  When the advocate made further inquiries he discovered that police had visited Eddie and found nothing wrong.

26. There is an absence of Commonwealth legislation implementing Articles 4 and 16 of CAT despite previous recommendations by the CAT Committee to rectify this.
 The Victorian and the Australian Capital Territory governments are the only state and territory that have enacted legislation that provides a general prohibition on torture and other cruel or inhuman treatment or punishment.
 Both jurisdictions also permit limits on the general prohibition on torture and other cruel or inhuman treatment or punishment.

27. While some state and territory legislation explicitly criminalises acts comprising cruel or inhuman treatment by any public official,
 legislative protection does not extend to acts amounting to degrading treatment.
 Further, legislation in some jurisdictions only applies in respect of the actions of certain public officials.

28. Criminal law does not sufficiently deal with specific types of harm experienced by people with disability, including unlawful detention and harm caused by restrictive practices.
 Despite previous recommendations made by the CAT Committee, the mandate of the Australian Human Rights Commission still does not include adequate powers to investigate, act upon and remedy all allegations of ill-treatment as part of its complaint handling function.
 

29. In short, the national legislative framework required to prevent and protect people with disability from experiencing ill-treatment, to investigate alleged instances, and to provide redress is wholly inadequate.  No progress has been made towards rectifying this since the CAT Committee last considered the Reports of Australia in May 2008. 

30. Steps have been taken towards the ratification of OPCAT but this appears to have stalled.  The Attorney-General’s Department produced a National interest Analysis Report
 recommending ratification and implementation in 2012 and the federal parliament Joint Standing Committee on Treaties also recommended that Australia take ‘binding treaty action’.
  The government announced it would ratify but postpone obligations under Part IV to establish a National Preventative Mechanism for 3 years. Australia has not yet ratified the Optional Protocol although as part of the preparatory process Australia has undertaken an audit of prison facilities but has excluded other places of confinement such as psychiatric facilities.

31. Overall, successive Australian governments appear to regard protection against ill-treatment as a considerably low priority despite overwhelming community opinion to the contrary, and clear evidence for the urgent need for attitudinal, behavioural, legislative and policy reform regarding torture, cruel, inhuman or degrading treatment or punishment. 
3. Legal Capacity 

32. Failures to recognise legal capacity and inadequate provision of supported decision making mechanisms leads to heightened risk of people with disability experiencing ill-treatment. (See also sterilisation, indefinite detention, involuntary treatment) 

33. Article 12 of the CRPD: Equal Recognition Before the Law, establishes that all people with disability have legal capacity; that States have an obligation to provide support for the exercise of the capacity to act, including decision making support; that failure to provide this support constitutes discrimination; and that only in instances where it is absolutely not possible for an individual’s will and preference to be obtained can representative decisions (as opposed to best interest decisions) be made, subject to safeguards and based on rights and any previously expressed will and preferences.
 
34. The denial of legal capacity is disability discrimination. Therefore, violence and abuse experienced by people with disability as a consequence of this discrimination, may constitute torture, cruel, inhuman or degrading treatment or punishment. 

35. State and territory guardianship and mental health laws primarily regulate the area of legal capacity and substitute decision-making in Australia. While state and territory laws in this area vary, they all breach, are inconsistent with, or fail to fulfil obligations under Article 12 of the CRPD. They provide different and inconsistent tests for assessing a person’s ability to exercise legal capacity which leads to uncertainty, confusion and inappropriate application of legal principles.  There is no nationally consistent legislation that outlines principles and provisions for assessing what constitutes a valid decision that should be recognised by the law.  Moreover, existing legislation does not focus on measures (such as supported decision making) that would enable or support a person to make decisions so that their decisions are recognised as valid before the law.
36. On ratification of the CRPD Australia made an Interpretive Declaration regarding Article 12 stating that in its understanding the CRPD allows for “fully supported or substituted decision-making arrangements, which provide for decisions to be made on behalf of a person, only where such arrangements are necessary, as a last resort and subject to safeguards …”
 The existence of this Declaration stymies the process of reform in this area.

3.1 Australian Law Reform Commission Inquiry: Equality Before The Law

37. On the initiative of the then Attorney General, in August 2013 the Australian Law Reform Commission (ALRC) commenced an Inquiry into Equality, Capacity and Disability in Commonwealth laws
. In September 2013 the CRPD Committee made a Recommendation in its Concluding Observations to Australia that this Inquiry should look at how Australian law could be brought into conformity with the CRPD including in areas such as informed consent to medical treatment
. (See also Sterilisation, Restrictive Practices)

38. The ALRC is yet to report.  However, the final discussion paper did not reflect an accurate understanding of legal capacity as provided by the CRPD and made some alarming recommendations.

39. Although the ALRC should be congratulated for its support for supported decision making models, the paper still recommended the creation of an ‘ability test’ which would be adapted to fit Commonwealth laws as applicable. The test is based on individuals demonstrating that they can understand, retain and weigh relevant information and communicate a decision. This proposal still views the person with disability as problematic in the process of coming to decision that can be regarded as legally valid, when it should be the integrity and quality of support that the person receives which determines what will make a decision valid before the law.   

40. In its discussion on restrictive practices the ARLC recommended that ‘’any national approach must ensure that decisions about, and consent to, restrictive practices are ultimately those of the person on whom the practice is being used. In circumstances where the person requires decision-making support there should be provision for decision-making which incorporates a person-centred focus and provides for supported decision-making. For example, a person may require support to make decisions about, or consent to, the use of restrictive practices under a behaviour support plan. In the context of aged care, it may be necessary for a representative who has been appointed to fully support the person in relation to restrictive practices-related decisions, including expressing or constructing the will and preferences of the person with disability, or considering the human rights relevant to the situation.”

41. This reasoning is premised on the notion that restrictive practices are legitimate per se, despite being discriminately applied to people with disability, and despite potentially breaching obligations within CAT. The view of the ALRC is clearly that the law should provide for people with disability to be able to consent to practices which may constitute ill-treatment, presumably also releasing the people who carry out the practices from liability for harm done.  It is also clear from the example above that the ALRC considers supported decision making to also include full substitute decision making. 
3.2 NOMINEE PROVISIONS IN THE NATIONAL DISABILITY INSURANCE SCHEME (NDIS)
42. The NDIS was introduced in 2013 as a mechanism through which to improve the provision of disability support in Australia by giving people with disability more choice and control over the receipt of services.  Eligible participants receive a funding package based on an assessment of their individual needs and the development of an individual plan which covers all areas of life. Participants may spend the funds on any supports which can be justified as reasonable and necessary by reference to their individual plan. 

43. The NDIS legislation contains clear reference to the CRPD and to supported decision making principles.  However, it also contains provisions for substituted decision makers to be appointed outside of state and territory guardianship laws.  A plan nominee may be appointed to prepare, review or replace a participant’s individual plan, or manage the funding for supports under the plan. When appointed on the initiative of the NDIS CEO, a plan nominee is permitted to act on behalf of the participant when they consider that the participant is ‘’not capable of doing the act’’
. What this means is not defined, and it is concerning that a scheme designed to put the individual at the centre of decision making also provides for them to be removed on the opinion of a third party who sits outside established state and territory substitute decision making mechanisms. 
44. The introduction of nominee provisions in commonwealth legislation is very significant as it illustrates the extent to which the concept of full legal capacity for people with disability remains unaccepted by law and policy makers. These nominee provisions are already being duplicated in other Commonwealth legislation as a means of limiting participation of people with disability in decision making about their rights, specifically people with cognitive impairment
.  
           RECOMMENDATIONS 

· That Australia withdraws the Interpretative Declaration in relation to Article 12 of the CRPD.

· That Australia repeal the nominee provisions in the National Disability Insurance Scheme Act.

· That Australia modify, repeal or nullify any law or policy, and counteract any practice or custom, which has the purpose or effect of denying or diminishing recognition of any person as a person before the law, or of denying or diminishing any person’s ability to exercise legal capacity;  enact laws that recognise the right of all people in all situations to recognition before the law; that creates a presumption of legal capacity for all people, and which expressly extends to those circumstances where support may be required for a person to exercise legal capacity; and enshrine the primacy of supported decision-making mechanisms in the exercise of legal capacity.
4. Restrictive Practices

45. People with disability in Australia are routinely subjected to unregulated and under-regulated behaviour modification or restrictive practices that include chemical, mechanical, social and physical restraint, detention, seclusion and exclusionary time out which constitute ill-treatment.
 These practices can cause physical pain and discomfort, deprivation of liberty, prevent freedom of movement, alter thought and thought processes, and deprive persons of their property and access to their children.
 (See also Violence and Abuse, Indefinite Detention)

46. Restrictive practices aim to manage behaviour that is ‘challenging’ or that is of danger to the person with disability or others. However, restrictive practices can constitute humiliation and punishment, and can be imposed as a means of coercion, discipline, convenience, or retaliation by staff, family members or others providing support.

47. Restrictive practices are not limited to the disability and mental health service settings, such as institutions, group homes, boarding houses and mental health facilities. They also occur in schools, hospitals, residential aged care facilities, prisons and family homes.

48. Research and available data on the use of restrictive practices and the impact of these practices on people with disability is very limited in Australia. Further, there is an absence of any definitive, regular and reliable national public reporting of rates of use of restrictive practices, and where reporting is required, there is an under-reporting of the number of people who endure these practices.

49. Available research indicates that an estimated 44 to 80 percent of people with disability who show ‘behaviours of concern’ are administered a form of chemical restraint,
 between 50 and 60 percent are subjected to regular physical restraint,
 and those with multiple impairment and complex support needs are subjected to much higher levels of restraint and seclusion.
 Research with people with disability about their experiences and views regarding restrictive practices has found that there is a high priority on feeling safe, but many feel unsafe in the situations and environments they are faced with.
 

50. People with disability:

· are often unaware of their rights and may have difficulty identifying when their rights have or are being violated; or may be reluctant to lodge a complaint out of fear or resignation, or because of a lack of advocacy support;

· may justifiably feel angry when services are not delivered or are withdrawn, and where restrictive practices are renamed, thereby influencing future behaviour towards staff and heightening the risk of further restrictive practices being imposed; 

· find communal settings increase behaviours that make them feel unsafe, and that maintaining private space and safety is more difficult where staff numbers are low, where there is no active engagement, there are locked areas, and where there are too many people;

· often feel a sense of powerlessness in disability and mental health facilities in terms of a lack of personal autonomy which adversely impacts on their behaviour; and

· communicate their views about different environments and situations through their behaviour in those environments and situations.

51. Overall, this research finds that many behaviours that are identified as ‘behaviours of concern’ can be viewed as a form of resistance or protest to maladaptive environments; and that these should be viewed as legitimate responses to problematic environments and situations. Changing services, systems and environments should be the starting point for changing behaviour, rather than changing the person.

4.1 Disability Service System

52. Only the Queensland and Victorian Governments regulate the use of restrictive practices through their disability service legislation. This legislation establishes the position of senior practitioner, who is responsible for protecting the rights of people who are subject to these practices, and for generally reducing or eliminating the need for restrictive practices.

53. Other Australian governments only rely on policy to guide the use of restrictive practices, with some establishing senior practitioner positions as a discretionary measure to support policy and practice. In these states and territories, regulation of restrictive practices is often left to guardianship tribunals for those people who are deemed unable to consent to restrictions. 

54. However, regulation through guardianship tribunals only deals with the provision of consent for a person to be subject to restrictive practices; it does not deal with the broader question of whether restrictive practices should be permissible in the first place, or whether the rights of people with disability are actually protected.
 For example, in Tasmania, people with disability are “regularly restrained ... when they demonstrate behavioural difficulties. Guardians can often agree to the misuse of personal treatment orders because of tiredness or lack of knowledge.”
 

55. In Queensland an adult guardian has the authority to make a short term approval for a containment and seclusion order of up to six months.
 New legislation also provides one month of immunity from criminal prosecution for disability service providers who implement restrictive practices as part of a behaviour support plan while they wait for administrative approval.
 
Case Study: Luke is 21 and has autistic spectrum disorder. He lives in a residential facility. Before going into care Luke was well groomed and spoke quite well. Since entering the facility Luke’s condition has deteriorated to the point of self-harm, after spending hours each day locked in a room with little more than a bed and a toilet. He is severely depressed, refuses to wear clothes and often will tear them to shreds. He is completely alone, even his food is passed through a door.

4.2 Mental Health Service System
56. Mental health legislation regulates the practice of compulsory treatment, but despite legislative provisions for the ‘least restrictive alternatives’ or for measures of ‘last resort’, seclusion and restraint are frequently used in the mental health system in Australia, “despite a lack of evidence that they offer positive health outcomes” and “are commonly associated with further trauma, risk of violence and potential human rights abuse”
 

57. Research indicates that there are a broad number of factors leading to the incidence of restraint and seclusion:

· a lack of community based intensive support which results in transfers to public and private acute inpatient facilities that are not adequately resourced to provide an adequate level of care;

· the regular turnover of mental health services staff, which contributes to a lack of appropriately trained staff administering care on an ongoing basis;

· high levels of pressure experienced by mental health services staff;

· an ingrained culture of acceptance of the use of restraint and seclusion as a preferred ‘behaviour management’ technique; and

· the failure of some psychiatrists to undertake independent assessments examining the most appropriate and effective care to prevent ‘behavioural issues’ from developing.

4.3 Schools 

58. Disability representative and advocacy organisations report that many children with disability in both mainstream and special schools are being subjected to chemical and physical restraint and seclusion under the guise of ‘behaviour management’ policies and practice.

59. There is strong evidence that children with disability are experiencing:

· solitary confinement to small rooms or small fenced areas as punishment for ‘bad’ behaviour;

· physical force, including being thrown to the ground and being pinned down;

· chemical restraint by requiring parents to medicate their children, otherwise they cannot attend school; and

· acceptance of self-harming behaviour without exploring why this is occurring at school.

60. There is a lack of action, research and data on the incidence of restrictive practices on children with disability in schools across Australia, despite the fact that these practices are punitive, harmful and in many cases life-threatening.

Case Study: A primary school implemented a ‘behaviour management’ practice that confined children with autism to a fenced area during lunch. The area had one tree, a bench and dirt covering. The practice was defended by the education department as a practice to support supervision of students with autism while they settle into school.

4.4 Prisons

61. People with disability are over-represented in the prison population and many are arbitrarily detained in prison due to the unavailability of other appropriate accommodation options. In at least one legal case, the judge noted that this potentially constitutes cruel, inhuman and degrading treatment.
 The Special Rapporteur on Torture Juan Mendez has previously concluded that the imposition of solitary confinement to people with ‘’mental disability” is cruel, inhuman or degrading treatment and violates Article 16 CAT, and that its prolonged use - over 15 days - may constitute torture.
 (See also Indefinite Detention)

62. Prolonged solitary confinement (also known as seclusion or segregation) is used as a management tool for people incarcerated within Australian prisons and Disability Justice Centres. Under Australian law, the governor of a correctional centre may direct that an inmate be held in solitary confinement if the inmate poses a threat to the security or good order and discipline of the prison.
 The practice is particularly damaging for people with psychosocial disability as it can lead to exacerbating their condition.
 

63. Prisoners with disability are often placed in isolated management and observation cells when displaying ‘behaviours of concern’ because of a lack of other appropriate accommodation and support options.
 Being placed in isolation and seclusion also occurs where a prisoner has not been diagnosed with a health condition or impairment that requires appropriate treatment or support rather than punishment.

64. Women with psychosocial disability and intellectual or learning disability are disproportionately classified as high security prisoners and are more likely to be in high security facilities, than other prisoners.

Case Study: Mr S a forensic patient
 in prison who committed suicide in 2006 whilst in solitary confinement. Contrary to medical advice, Mr S was placed in solitary confinement in the High Risk Management Unit after murdering his cellmate during a ‘psychotic’ episode. Mr S committed suicide shortly after being found not guilty of his cellmate’s murder on the grounds of ‘mental impairment’. Due to a lack of beds for forensic patients in the state prisons, Mr S was never moved to a mental health facility. The Deputy State Coroner strongly criticised the events that led to his suicide and recommended persons with psychosocial disability are not subjected to solitary confinement except as a safety intervention of last resort and for limited periods of time.

65. Prisoners can face significant problems having complaints about prison administration investigated properly by Ombudsman due to a lack of resources, and the lack of enforceability of determinations made by Ombudsman.

66. Common law remedies based on a negligence claim against the relevant government department by inmates who have sustained injury, including acquiring a mental health condition whilst in prison are limited.
 In many cases, prisoners are also unable to bring negligence claims on the grounds of a lack of government resources, for example, supervisory resources, even where limited resources may have contributed to the injury occurring.

4.5 The National Framework For Reducing Restrictive Practices 

67. The Australian Government has proposed a National Framework for Reducing the Use of Restrictive Practices in the Disability Service Sector
, a draft of which was open for consultation in mid-2013.  Although the national approach and references to CRPD compliance are welcome, there are a number of limitations in the current draft.
68. The draft focusses more on when and how to use restrictive practices rather than seeking to prevent their use, or looking at the environmental factors that may be causing an individual to behave in a way which introduces restraint as an option.  The Framework is not premised on changing services, systems and environments as the starting point for changing individual behaviour, but remains focused on changing the person themselves.
69. Secondly, the Framework is only intended to apply to disability services.  Formal disability services should play a significantly smaller role in the lives of people with disability over the coming years as self-directed disability support is progressively implemented through the NDIS.  Under this scheme participants will purchase disability supports from the open market and may not choose to use government regulated services. This raises the question of how the use of restrictive practices by non-regulated providers of support will be prevented, monitored and investigated.  
70. Thirdly, people with disability in Australia experience restrictive practices in numerous environments including schools, prisons, mental health facilities, hospitals, residential institutions and family homes. Any framework on restrictive practices needs to recognise this, and be part of a wider overarching strategy addressing the violence and abuse of people with disability in general.
71. Finally, although restrictive practices can constitute torture or cruel, inhuman or degrading treatment or punishment there is no reference in the Framework to Australia’s obligations under CAT or the relevant articles of the CRPD.  The Framework would have greater utility if it was developed in parallel to work towards OPCAT ratification and establishment of an independent national preventative mechanism(s) to monitor places of detention; including places of detention where people with disability live such as prisons, disability justice centres and psychiatric hospitals.
Case Study: Mary has Prader-Willi Syndrome, an intellectual disability, learning difficulties, diabetes and emphysema. She has difficulties self-regulating her behaviour and appetite, and has a powerful craving for food. Despite lobbying the government, Mary has not been able to obtain single occupancy housing. Instead Mary has suffered from neglect, increasing levels of restraint and seclusion in institutions or shared accommodation. She has had co-tenants who have physically abused her and she has also been sexually assaulted. Currently Mary is sharing a house and does not like her co‑tenant. She has been subjected to physical assaults and is chemically restrained to ensure compliance and to prevent her leaving the house. Mary now faces the prospect of being held in a locked facility for an unspecified period of time, chemically restrained and isolated until the anticipated alteration in her behaviour is achieved before placing her back in shared accommodation.

RECOMMENDATIONS 

· Australia establishes CRPD and CAT compliant nationally consistent legislative and administrative framework for the protection of people with disability from behaviour modification and restrictive practices that cause harm and punishment, including the prohibition of and criminal sanctions for particular behaviour modification practices. 

· That Australia develops an evidence-based national plan that outlines actions for the development of human rights based positive behaviour support strategies that acknowledge and respect the physical and mental integrity of the person; and for the elimination of environments and treatment approaches that have been shown to exacerbate behaviour that leads to application of inappropriate levels of behaviour modification and restraint. 

· That Australia conducts a national inquiry into the use of restrictive practices on children and young people with disability in mainstream and segregated schools and identifies and implements recommendations for the elimination of these practices.

· That Australia cease the use of seclusion, isolation and solitary confinement as a behaviour modification technique for people with cognitive impairment and psychosocial disability.
5. Involuntary Treatment

72. People with disability face a deprivation of their mental and physical integrity through involuntary treatment. The UN Rapporteur on Torture has stated that “the more intrusive and irreversible the treatment, the greater the obligation on States to ensure that health professionals provide care to persons with disabilities only on the basis of their free and informed consent”.
 This comment was directed to the use of forced psychosurgery and electroconvulsive therapy (ECT), but the Rapporteur has also stated that ‘’forced psychiatric interventions, when committed against persons with psychosocial disabilities, satisfies both intent and purpose required under Article 1 of CAT notwithstanding claims of ‘good intentions’ by medical professionals.”
 (see also Legal Capacity, Indefinite Detention, Sterilisation)

73. The compulsory treatment of people with disability in the form of an Involuntary Treatment Order (ITO),
 Supervised Treatment Order (STO)
 or Community Treatment Order (CTO)
 is authorised by mental health laws in all states and territories in Australia. Individuals who refuse compulsory treatment may be detained. Involuntary detention under Australian mental health laws gives rise to an ‘authority to treat’, except in Tasmania where the Guardianship Tribunals or the statutory ‘person responsible’ has responsibility for determining an order for treatment.

74. The laws regulating involuntary mental health treatment vary across the states and territories, but they all have failed to prevent, and in some cases, actively condone unacceptable practices, including invasive and irreversible treatments such as: 

· authorisation of psychosurgery on both voluntary and involuntary patients;

· authorisation of ECT on involuntary patients; and

· authorisation of sterilisation on involuntary patients.

75. Mental health laws do not protect people with disability from being arbitrarily subjected to detention and involuntary treatment. Many forms of deprivation of liberty of people with disability are performed without lawful authority. This includes confinement to residential and other facilities, restriction on movement within residential and other facilities as well as practices such as seclusion and exclusionary timeout within these facilities.
 
Case Study: Zac voluntarily admitted himself to a hospital’s psychiatric inpatient unit. At no time was he given information regarding his rights as a voluntary patient, and there was a failure to provide him with services for his pre-existing diabetes. Zac became concerned that his ‘treatment’ involved only medication and not a referral to a social worker, psychologist, or community counselling service, despite the psychiatrist recommending this. Although the issue was raised with hospital staff, no action was taken. He notified staff of his intention to discharge himself (which was within his rights as a voluntary patient), however he was warned his status would be changed to ‘involuntary’ should he attempt to discharge himself. Zac then attempted to leave the ward, and was subsequently reclassified as an involuntary patient and put into seclusion for 6½ hours, and stripped of his clothing. He was not provided with an explanation of his change of patient status to involuntary or the reason for being placed in seclusion. Due to his experience in involuntary seclusion, Zac continues to experience emotional and physical symptoms, including chronic depression.

76. The rate of forced community psychiatric treatment in Victoria is higher than anywhere else in the world. Data indicates that in Victoria in 2008, 6,971 patients were detained (with 316 discharges in 2007–2008) and 5,099 involuntary CTOs were made.
 This compares to a rate of 1,951 CTO orders during 1995–1996.
 In 2006–2007, 66 percent of hearings by the Mental Health Review Board of Victoria related to applications for CTOs.
 Many people are subject to a CTO after their first hospital admission despite any history of treatment refusal. It is estimated that 15–25 percent of people on CTOs fall into this category.
 In Victoria in 2008, 18,322 ECT treatment orders were administered to 1,787 individuals,
 of which 35 percent of people received ECT involuntarily.
 In Queensland, a number of people with intellectual disability are detained in psychiatric facilities due to the lack of appropriate community housing and supports available.
 (See also indefinite detention)

77. As well as violating the rights of people with psychosocial disability, Australian mental health laws go beyond their powers for other people with disability who have been involuntarily detained in psychiatric facilities and subject to involuntary mental health treatment.

78. There are a number of systemic factors contributing to the high incidence of involuntary treatment, which mean that people are unnecessarily subjected to mental health laws and compulsory treatment:

· prejudice, assumptions and sensationalism surrounding the risk people with psychosocial and cognitive disability pose to the community, which is managed by imposing compulsory treatment;

· shortages of qualified staff and limited resources can result in inappropriate resort to medication — chemical restraint — as a means of suppressing and controlling ‘behaviours of concern’;
 

· lack of access to government funded legal representation services, lack of access to appeal processes and too great a reliance on pro bono legal support means that many people will not receive a legal service at all;
 and

· lack of advocacy and social supports to assist with reducing contact with the disability and mental health service system.
75. There are a number of factors contributing to the high incidence of involuntary treatment, which demonstrate failures of mental health laws and practice: 

· people often have limited opportunity to voice their experiences of involuntary treatment, to challenge the treating team as to the most appropriate care they require, to challenge the intervention overall or to appeal to have treatment plans adjusted;

· misdiagnosis of conditions, for example people with Asperger’s syndrome, Autism Spectrum Disorder or cognitive impairment being thought to have a psychiatric condition requiring involuntary treatment; 

· legal reviews take place too infrequently, which means that treatment plans can be excessive and unnecessarily extended;

· mental health tribunals rely primarily on consultant psychiatric reports instead of the views of the person with psychosocial disability and their support people or advocates;

· people do not have legal right to receive the supports they need to make decisions or give consent to treatment, including advance directives rather the focus is on incapacity to consent and compulsory treatment orders; and 

· advance directives are not binding and so often disregarded when it is assumed that the person does not have capacity to give authority.
Case Study: Stephen appeared before the Mental Health Review Board in 2009 to reduce or end a CTO that included weekly injections of Depo Provera, an anti-libidinal medication because they were causing severe osteoporosis, a side effect of long term use of this treatment. There was no dispute that he was eight times more likely to suffer a fracture in his lumbar spine than an average person of his age. However, the Board found that the adverse effects of the treatment were not sufficiently severe.
 Despite the Board ordering the authorised psychiatrist to revise the client’s treatment, the forcible medication remains virtually unchanged.

5.1 The Interpretive Declaration on CRPD Article 17

79. On ratification of the CRPD Australia made an Interpretive Declaration stating that it understands Article 17 of the CRPD: The Right to Bodily Integrity, to allow for compulsory assistance or treatment of persons, including measures taken for the treatment of psychosocial disability, where such treatment is necessary, as a last resort and subject to safeguards.
  The declaration is largely directed to state and territory frameworks that underpin the mental health system in Australia, and clarifies that Australia believes the existing legislative, policy and practice frameworks governing compulsory assistance or treatment mental health should be maintained. 

80. Laws, policy and practice for involuntary treatment of people with psychosocial disability purport to ‘protect’ people who may be of harm to themselves or others by providing compulsory treatment in the community or in mental health facilities. Despite the significant limitations placed on a person’s autonomy and equal recognition before the law, there is no consistency across state and territory mental health laws in assessing, or determining ‘risk of harm to self or others’; or assessing a person’s ability or support needs to provide full and informed consent. 

81. As a result, many people with psychosocial disability and cognitive impairment experience serious breaches of their human rights and widespread abuse, neglect and exploitation within the current legislative, policy and practice framework that purports to ‘protect’ them. Instead of addressing mental health laws as an inherent breach of human rights, states and territories have focused on reviewing and amending mental health legislation in an effort to increase compliance with human rights. 

82. Since ratification of CRPD, a number of people with disability, their representative organisations, disability advocacy and legal groups in Australia have questioned the validity of separate mental health legislation, given this legislation prescribes limitations to human rights on the basis of disability,
 and is not legislation that limits human rights for everyone in the community in relation to risk of harm to self and others and the need for compulsory treatment and detention. 

83. The Special Rapporteur on Torture Manfred Nowak has noted with respect to involuntary commitment to psychiatric institutions that “Article 14 of CRPD prohibits … the existence of a disability as a justification for deprivation of liberty”,
 and the subsequent Special Rapporteur on Torture has said that ‘’provisions allowing confinement or compulsory treatment in mental health settings, including thorough guardianship and other substituted decision-making, must be repealed.’’

Case Study: Adam’s 2007 death at a hospital’s psychiatric ward during a struggle with security guards was the subject of a recent inquest. Evidence to the inquest suggests he was asphyxiated while being held face down by security staff. A witness told the inquest that the victim apparently yelled “I give up”, but security did not ease off. He died soon after.

5.2 Medical or Scientific Experimentation Without Informed Consent

84. In Australia, few measures have been taken to protect people with disability from medical or scientific experimentation where they are unable to give their free and informed consent, including people with disability who require support in exercising their legal capacity.  Only legislation in Victoria and the Australian Capital Territory contains provisions prohibiting medical or scientific experimentation or treatment on persons without their full, free and informed consent.
 

85. Many people with disability are particularly susceptible to being chemically restrained and administered medication in combinations that may pose a risk to their physical and mental health or cause actual bodily harm, particularly people who live in residential aged care settings. There are limited protections from abuse of medication regimes and a lack of criminal offences concerning the maladministration of medications to control and manage behaviour.
 (See also violence and abuse)

Case Study: Anthony, who died in September 2008 in a psychiatric hospital in Melbourne, was killed by a combination of powerful anti-psychotic medications given to him by staff, according to a Government pathologist. Staff and patients aware of the circumstances of his death say the 40-year-old was pleading not to be given more drugs on the night he died. Staff and patients also allege there was an attempt to conceal information about the circumstances of his death from his family.

RECOMMENDATIONS

· That Australia withdraws its Interpretative Declaration in relation to Article 17 of the CRPD.

· That in consultation with people with disability through their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements underpinning compulsory treatment with a view to: introducing reforms to eliminate laws and practices that relate to compulsory treatment that inherently breach human rights; and working  with people with disability and their representative and advocacy organisations to develop appropriate mechanisms and supports for any person, regardless of disability, who is at risk of causing harm to themselves or others.
6. sterilisation 

86. Forced, involuntary or coerced sterilisation of people with disability, particularly women and girls with disability and people with intersex variation, is an ongoing practice in Australia.
 (See also Legal Capacity)
87. State and territory guardianship legislation and some other child protection acts
 regulate and provide a degree of protection from non-therapeutic sterilisation for all children and young people and adults with disability or intersex variation. However there is no law in Australia that explicitly prohibits non-therapeutic sterilisation of children except in circumstances where there is a serious threat to health or life; or that prohibits non-therapeutic sterilisation of adults without their full and informed consent except in circumstances where there is a serious threat to health or life. 
88. The ongoing practice of non-therapeutic sterilisation has been identified as a form of torture by the UN Special Rapporteur on Torture,
 and as a form of violence by the UN Committee on the Rights of the Child (CRC).
 Both the CRC Committee and the UN Committee on the Elimination of Discrimination against Women have made recommendations to Australia about prohibitions on non-therapeutic sterilisation.
 This has been followed by similar recommendations from the Human Rights Council as an outcome of the Universal Periodic Review (UPR) of Australia.
  
89. Australia has partly accepted the UPR recommendation and included the issue in its draft National Human Rights Action Plan. However, the action included in the draft Action Plan is under a section relating to ‘legal capacity’, and emphasises work with state and territory governments to improve laws and practices governing sterilisation. This raises concerns that the substance of the UPR recommendations and the comprehensive law reform required to protect against this human rights violation will not be addressed.
Case Study: In 2010, the Family Court of Australia gave permission for a hysterectomy to be performed on an 11 year old girl who has Rett syndrome and is unable to communicate. The girl started menstruating at the age of 9 and it was argued that her menstruation cycles induced epileptic seizures. The decision of the Court grants the girl’s parents authority to proceed with the sterilisation procedure on their daughter.
 The Court did not provide for independent human rights or advocacy advice or evidence on this matter. Evidence provided to the Court included matters relating to the benefit the procedure would have for the caring role of the mother, and for the pain and heaviness of the girl’s menstrual period. The presiding justice in this case said the procedure was “urgent and necessary...she is never going to have a normal teenage and adult life”.

6.1 Senate Inquiry into involuntary sterilisation of people with disability

90. In September 2012 the Senate Community Affairs References Committee commenced an Inquiry into the involuntary or coerced sterilisation of people with disability in Australia, and released the Inquiry Report in July 2013.
 The Australian government is to be congratulated for commissioning the Inquiry, and for ensuring that people with disability, particularly women with disability, were able to participate in the Inquiry and express their views.

91. Although several of the Report’s recommendations are welcomed - particularly those emphasising the need for reproductive and sexual health education, training and support for people with disability, the medical workforce, judicial and legal officers - it is deeply alarming that the Inquiry recommendations, if accepted by the Australian government, would permit the practice of forced and coerced sterilisation of children and adults with disability to continue in Australia. 

92. Critically, the Report recommends that national uniform legislation be developed to regulate sterilisation of children and adults with disability, rather than to prohibit the practice, as has been recommended to Australia by international human rights treaty bodies, UN special procedures, and international medical bodies since 2005.
 

93. The Report recommends that for an adult with disability who has the ‘capacity’ to consent, sterilisation should be banned unless undertaken with that consent.  However, based on Australia’s Interpretative Declaration in respect of Article 12 of the CRPD, the report also recommends that where a person with disability does not have ‘capacity’ for consent, substitute decision-making laws and procedures may permit the sterilisation of persons with disability.  The report further recommends that the financial costs incurred by parents or guardians in child sterilisation cases be covered by legal aid, which could in fact; make it easier rather than more difficult, for sterilisation procedures to be sought.

94. If the Australian government accepts the recommendations of the Senate Inquiry, it will mean that it remains of the view that it is an acceptable practice to sterilise children and adults with disability, provided that they ‘lack capacity’ and that the procedure is in their ‘best interest’, as determined by a third party.

6.2 involuntary treatment of persons with intersex variations

95. Involuntary or coerced treatment of infants and children with intersex variations in the form of ‘sex normalising’ surgery occurs in Australia.   The Special Rapporteur on Torture has stated that “medical treatments of an intrusive and irreversible nature… when aimed at correcting or alleviating a disability, may constitute ill-treatment when administered without free and informed consent”.
 He has also previously stated that “state-sponsored forcible … hormone therapy and genital-normalizing surgeries under the guise of so called “reparative therapies”… are rarely medically necessary, can cause scarring, loss of sexual sensation, pain, incontinence and lifelong depression and have also been criticized as being unscientific, potentially harmful and contributing to stigma
. 

96. In 2012 the Senate Community Affairs References Committee also inquired into the involuntary or coerced sterilisation of intersex people in Australia; publishing its findings in October 2013.  The Inquiry confirmed that “sex normalizing” and sterilisation treatments occur in Australia and found aspects of current clinical practice regarding the “disturbing”
. 
97. The Committee found that considerations around cancer risk were contributing to decisions relating to  sex assignments at birth, and that there was a lack of objective data on what constitutes “normal” genitalia supporting the view that ‘’there is no medical consensus around the conduct of normalising surgery”,116 The Committee acknowledged that ’sex normalising’ practices impacted upon the prohibition against torture and other cruel, inhuman and degrading treatment (including the prohibition against non-consensual scientific or medical experimentation)116 and made numerous recommendations for changes to clinical practices. To date the government has not responded to these.  
RECOMMENDATIONS

· That Australia develops and enacts national uniform legislation prohibiting, except where there is a serious threat to life or health, the use of sterilisation of children, regardless of whether they have a disability, and of adults with disability or a child with intersex variation in the absence of their prior, fully informed and free consent. 
· That Australia develops and enacts legislation prohibiting non-medically necessary genital and hormonal interventions on people with intersex variations without fully informed and free informed consent.

7. INDEFINITE DETENTION  

98. There is a lack of appropriate accommodation, therapeutic and disability support options available for people with disability who are deemed unfit to stand trial due to an intellectual, cognitive or psychosocial disability
.  As a result, they can be detained indefinitely in prisons or psychiatric facilities without being convicted of a crime, and for periods that can significantly exceed the maximum period of custodial sentence for the offence
.  
99. In 2008 the CAT Committee recommended that Australia urgently end the unwarranted use of prisons for the management of unconvicted people with disability, particularly Aboriginal and Torres Strait Islander people with disability
. However, this practice of arbitrary detention continues and remains disproportionately experienced by Aboriginal and Torres Strait Islander peoples with disability in significant numbers.
 The inherent discrimination is compounded by the fact that the Australian constitution still does not recognise Aboriginal and Torres Strait Island people and contains racial discriminatory provisions (See also Legal Capacity, Restrictive Practices)
Case Study: Mr N. is an Aboriginal man with intellectual disability. He spent ten years in a Western Australian prison without ever being found guilty of a crime. Mr N. was charged with sexually assaulting two girls in 2001, but has never faced trial after he was deemed ‘unfit to plead’. His lawyer estimates that if he had been convicted he would have only served about five years in prison. There appears to be no evidence that the crimes he was charged with ever actually occurred. He was released in January 2012 under stringent conditions that limit his ability to lead a normal life in the community, despite never being convicted of the crime he was charged with.

100. The practice of indefinite incarceration in prison (or sometimes in psychiatric facilities) occurs across Australia but is most prevalent in Queensland, Western Australia and the Northern Territory. The current response in the Northern Territory and Western Australia has been to build Disability Justice Centre, and in Queensland to detain people in its Forensic Disability Service and highly restrictive ‘community based treatment settings’.  However, these facilities still operate as institutional places of detention. 

101. The congregation of unconvicted people with disability in this way can increase stigma and community perceptions of dangerousness.  It is also well documented that the institutional congregation of people with disability intensifies the risk of restrictive practices, violence, and abuse. The development of this new form of institution for people with disability is alarming and discriminatory. It also heightens the imperative for Australia to implement a robust oversight mechanism to monitor places of detention such as the model provided by OPCAT and address the use of restrictive practices such as solitary confinement, chemical and physical restraint used in these environments. 
Case Study: James is 24 and has acquired brain injury.  He has been ordered to live in a ‘community forensic facility’ after being found unfit to plead to a charge of assault.  The ‘duplex’ where he lives is on the same grounds as the prison and he lives there alone, his only regular contact being with the staff who monitor the 24 hour surveillance from the observation window.   A cage covers the small outside yard and windows and doors are locked, including the bathroom so he must request permission to use the toilet, shower or to get water. The duplex contains one table and bench bolted to the floor and a bed.  James has no visitors as his parents live hours away, he has little opportunity to exercise and there are no recreational opportunities - he has no books, TV, radio or computer to maintain contact with the outside world. He told his advocate, ‘’I don’t understand why I’m here, I’d rather be in prison’

102. Arbitrary Arrest and Detention Reports indicate that people with disability, particularly those with cognitive impairment are more likely to be questioned, arrested and detained by police for minor public order matters. Police are more likely to inappropriately respond to people with cognitive impairment if they are viewed as having ‘challenging behaviour’.
 Arbitrary arrest and detention often based on disability discrimination also arise in these circumstances. 
Case Study: Sarah is in her 50s and has a psychosocial disability. Sarah was unlawfully arrested and falsely imprisoned by the police who had mistaken her identity. The arrest proceeded despite Sarah’s repeated attempts to identify herself and despite the fact that she was well known to local police and there was no warrant or provision of a reason for arrest. Sarah was forced to change in front of the arresting officer and placed in the police wagon despite pleas that she had a broken arm and was recovering from facial reconstruction (due to abuse by her former partner). All this was done in front of Sarah’s seven year old son and no alternative care was arranged for his protection. Once in a holding cell Sarah had a panic attack and requested her asthma puffer and other prescribed medication that was initially refused. Sarah was told she would have to remain in the cell until the next court date in four days’ time. Sarah was not offered or provided with access to legal counsel and was denied bail. Finally it became apparent to the police that Sarah blatantly didn’t fit the description of the wanted individual and was released. She is now terrified of the police.
 

7.1 overrepresentation of people with disability in prison

103. In the CAT Committee’s 2008 Concluding Observations to Australia,
 the Committee recommended that Australia abolish mandatory sentencing, apply measures to reduce overcrowding such as non-custodial forms of detention, and ensure detention is used as a measure of last resort, particularly in relation to juveniles. Contrary to these recommendations little to no progress has been made and people with disability continue to be over represented in the criminal justice system. 

104. While data is not uniform or consistent across jurisdictions, available data suggests that almost half to 78 percent of prisoners have experienced a ‘psychiatric disorder’ compared with 11 percent of the general population; and 20 percent of prisoners have an intellectual disability compared with 2–3 percent of the general population.
 

105. As research and data tends to focus on people with intellectual and psychosocial disability, it is suggested that there is a tendency to overlook the significant over-representation of people with acquired brain injury in the criminal justice system, as well as ignore specific issues, and perhaps over-representation of Deaf people.

106. Women with disability consist of between 30 to 50 percent of the female prison population. Research also indicates that the percentage of women with disability in prisons is greater than men with disability and that rates for women with disability from Aboriginal and Torres Strait Islander background is also higher than equivalent figures for men.

107. Aboriginal and Torres Strait Islander people with disability are almost 14 times more likely to be imprisoned than the rest of the population.
 Given that it is estimated that the incidence of disability in Aboriginal and Torres Strait Islander communities is twice that of the general community, it can be assumed that there is significant over-representation of Aboriginal and Torres Strait Islander people with disability in Australian prisons.

108. In 2005 the UN Committee on the Rights of the Child expressed concern about the over-representation of children with disability in the juvenile justice system in Australia. It recommended that Australia address issues for children and young people in conflict with the law “without resorting to judicial proceedings”.
 Despite this recognition there has been no coordinated approach to research and implement measures to address this issue. 

109. Available evidence from 2010 suggests that nearly “half the young people in New South Wales juvenile detention centres have an intellectual or ‘borderline’ intellectual disability”.
 A higher proportion of Aboriginal and Torres Strait Islander young people were represented in this group — 39 percent compared to 26 percent.
 The majority of young people were found to have a ‘psychological condition’ (85 percent), with two thirds (73 percent) reporting two or more ‘psychological conditions’. There were a significantly higher proportion of young women and Aboriginal and Torres Strait islander young people in this group.
 The study also found that 32 percent of young people in New South Wales juvenile detention centres had a traumatic brain injury or a head injury, and that this incidence had increased significantly for young women since the previous survey in 2003 (from 6 to 33 percent).

110. The increased risk of young people with disability entering the juvenile justice system is linked to failures that include:

· lack of support services, appropriate treatment and behaviour intervention programs, family based out of home care services and accommodation options;

· the use of inappropriate and harmful service practices, such as physical restraint and medication;

· the risk or actual occurrence of physical and sexual assault; 

· the reliance on the police to resolve ‘challenging’ behaviour; and 

· failures to provide early intervention and disability support with family and educational settings.

111. Once children and young people with disability are in the juvenile justice system, there is often an emphasis on punishment of the crime and rehabilitation, rather than on appropriate assessment, intervention and support services. As a result, many children and young people with disability are not identified, which means their specific support needs are not addressed. There are also concerns regarding the inappropriateness of the design of facilities and the environment within juvenile detention facilities, which can also contribute to a decreasing state of emotional and mental health.

112. In some Australian states and territories, there are broad powers that allow for the transfer of juvenile detainees to adult prisons which exposes them to greater risk of physical and mental harm including sexual assault, and limited opportunity for rehabilitation.
 Instances of assault including sexual assault remain rife in the Australian prison system, particularly among young male inmates.

7.2 REASONABLE ACCOMMODATION 

113. The lack of reasonable accommodation provided to prisoners with disability, their indefinite detention, and failure to address the causes of their over-representation in the criminal justice system also point to failures to adequately implement CAT Articles 10 and 11. 

114. Despite the significant overrepresentation of people with disability in prison, prisoners with disability are often not provided with the necessary supports and safeguards they require to maintain their security and enjoyment of other human rights. Key issues include:

· lack of protective supports to address the greater risks of people with disability, particularly people with intellectual disability to sexual assault, abuse and victimisation, and coercion into breaking rules and conducting illegal activities, such as drug dealing;

· inadequate complaints processes and mechanisms for recording and responding to incidents, to support prisoners to make complaints and to ensure adequate protections against retribution for making complaints, including being placed in protective custody;

· lack of information about prisoner rights and access to support to exercise their rights;

· lack of identification of people with disability in prison, and consequent measures to provide necessary supports;

· inadequate services to provide support to prisoners leading up to their release, or provide assistance from community and forensic mental health workers;

· lack of planning with disability, mental health and other social supports to facilitate successful return to the community;

· lack of physical access to prison facilities and services; 

· lack of access to relevant aids and communication devices, sign language and community language interpreters and lack of personal care and hygiene supports; and

· lack of necessary services and supports, such as mental health and medical services and supports.
Case Study: A man with a mobility disability was sentenced to a maximum security prison in 2009 for up to 10 years, being the first quadriplegic in that state to receive a full-time custodial sentence.
 The man is unable to eat, drink, go to the toilet or wash without assistance, and requires a hoist to lift him from his motorised wheelchair to his bed. The man was being held in the aged care and frail section of the prison complex on a transitional basis as there was no capacity for people to stay permanently in this section.

The man was subsequently transferred to a complex where inmates with intellectual disability, developmental issues and acquired brain injury are accommodated. However, these facilities are inappropriately equipped to deal with his complex physical needs. There were a limited number of staff available to assist the man to the extent he requires care each day, resulting in the man receiving insufficient assistance for eating, showering, being assisted into common prisoner areas within the correctional centre. Due to the man’s disability and diabetes he must have a special diet, however this was also not being serviced by the correctional centre, resulting in the man being undernourished and having problems with indigestion.

Due to his disability, he was at risk of autonomic dysreflexia due to suffering from common urinary tract infections which may cause his catheter to block and rapidly increase his blood pressure, placing the man at risk of a brain haemorrhage or seizures. Further, no provision had been made for the man to participate in any exercise, resulting in muscle wasting, and he had not been given the opportunity to become involved in educational programs.

RECOMMENDATIONS 

· That Australia, as a matter of urgency, ends the unwarranted use of prisons for the management of unconvicted people with disability, with a focus on Aboriginal and Torres Strait Islander people with disability, by establishing legislative, administrative and support frameworks that comply with the CAT and the CRPD.
· That in line with obligations in the CRPD and CAT, Australia establishes mandatory guidelines and practice to ensure that people with disability in the criminal justice system are provided with appropriate supports and accommodation.

· That Australia amends legislation in relation to crime to include the specific (statutory) offence of deprivation of liberty.

· That disability is diagnosed and appropriate support and housing offered to prevent the incarceration of young people and adults with disability. 
8. Immigration Detention 

115. Australia’s policy of indefinite mandatory detention of asylum seekers commenced in 1992. The indefinite mandatory detention of an “unlawful non-citizen”
 is prescribed under the Migration Act 1958 (Cth).
 Detainees may be indefinitely detained until they are removed from Australia, deported or granted a visa.
 

116. No exception to off shore mandatory detention is made for people with disability, including children, including a number of teenagers with intellectual disability who have spent up to 2 years in Australian prisons on people smuggling charges.

117. In its 2008 Concluding Observations, the CAT Committee recommended that Australia consider abolishing its policy of mandatory immigration detention and advised using detention as a measure of last resort only and setting a reasonable time limit for detention.
 The Committee also recommended that children no longer be held in immigration detention under any circumstances, and as a matter of priority, ensure that asylum seeker who have been detained are provided with adequate physical and mental health care, including routine assessment. Australia has not responded to the Committee’s recommendations.

118. The current conditions facing detainees in detention raise concerns with respect to Australia’s obligation to ensure people with disability, particularly those with psychosocial disability are not subject to cruel, inhuman or degrading conditions, or that detainees do not develop mental health conditions as a result of their incarceration.
 Specific areas of concern include overwhelming evidence of inadequate facilities and inadequate physical and mental health care, the withdrawal of essential medication and equipment - including instances of hearing aids and prosthetic limbs being removed and destroyed
, and the use of solitary confinement.
 

119. In November 2013 Christmas Island Detention Centre Medical Officer’s wrote an open letter of concern regarding the operation of the Centre.  The Letter identified the Christmas Island immigration detention centre as unsuitable for any person living with significant intellectual or physical disability. “The detention environment exacerbates their burden of care and the facilities and medical services provided are inadequate to accommodate their needs.” They described how a young woman with cerebral palsy resulting in severe physical disability was “confined to a wheelchair in one of the island compounds’’.  Despite being flagged by several medical officers from her arrival as “not suitable for the detention environment, at the time of the Officers writing of the Letter ‘’ though exhibiting signs of mental distress, she had not been transferred
. 
120. Children, including children with disability, remain in immigration detention centres without adequate physical and mental health care despite strong recommendations by the CAT Committee in 2008 that this was unacceptable.
 
Case Study: Leila is a female three year old asylum seeker with epilepsy. When she arrived on Christmas Island she was taking two medications which her parents had brought with her.  These were destroyed on arrival, her records removed and not made available to doctors. Doctors only had one replacement form of medication and Leila started to have seizures. Doctors were in contact with the mainland to try and procure the correct mediation but when it eventually arrived she had only be supplied with a month’s supply. That ran out and the entire time Leila was having seizures. After trying a third medication Leila was eventually transferred off the island after repeated requests from medical officers and a long wait. The Medical officer involved said that ‘’this is an example of how, basically, children with complex medical problems just really can’t be managed there without appropriate paediatric support, specialist care’’. 

RECOMMENDATIONS

· That Australia abolish mandatory detention for asylum seekers.

· That Australia cease the detention of children in immigration detention centres including children and young people with disability.

· That Australia acts to ensure immigration detainees are provided with adequate physical and mental health care including routine health checks.

9. Violence and Abuse 

121. In General Comment Number 2: Interpretation of Article 2, the CAT Committee established that ‘’where State authorities or others acting in official capacity or under colour of law, know or have reasonable grounds to believe that acts of torture or ill- treatment are being committed by non-State officials or private actors and they fail to exercise due diligence to prevent, investigate, prosecute and punish such non-State officials or private actors consistently with this Convention, the State bears responsibility and its officials should be considered as authors, complicit or otherwise responsible under the Convention for consenting to or acquiescing in such impermissible acts. Since the failure of the State to exercise due diligence to intervene to stop, sanction and provide remedies to victims of torture facilitates and enables non- State actors to commit acts impermissible under the Convention with impunity, the State's indifference or inaction provides a form of encouragement and/or de facto permission”
.  
122. The Committee has applied this principle to States parties’ failure to prevent and protect victims from gender-based violence such as rape and domestic violence
, and this interpretation makes it clear that Australia governments have an obligation to prevent and respond to violence, abuse and neglect, particularly their gendered aspects, as part of their obligations under CAT. Violence, abuse and neglect of people with disability may also constitute ill-treatment. (See also Restrictive Practices, Legal Capacity)

123. There is no publicly reported, systematic disaggregated data available in Australia in relation to exploitation, violence and abuse against people with disability. Identification is hindered by the uneven and inadequate collection of disaggregated data and a lack of national research and analysis on the issue.

124. Available evidence has found that people with disability experience very high levels of violence, exploitation and abuse. For example, 18 percent of people with disability report being victims of physical or threatened violence compared to 10 percent without a disability.
 People with intellectual disability are ten times more likely to have experienced abuse than people without disability.
 
125. More than a quarter of rape cases reported by females are perpetrated against women with disability.
 It is estimated that between 50 percent and 70 percent of women with psychosocial disability have experienced past physical or sexual abuse, including child sexual assault, and many of these women are likely to be re-traumatised by their experience in mixed mental health facilities.

126. Women with disability, regardless of age, ethnicity, sexual orientation or class are subjected to double the rate of exploitation, violence and abuse, including domestic and family violence as experienced by women without disability.
  Aboriginal and Torres Strait Islander people with disability and people with disability from non-English speaking backgrounds also experience higher rates of exploitation, violence and abuse than the general population.
 

127. In Australia, there is no specific legal, administrative or policy framework for the protection, investigation and prosecution of exploitation, violence and abuse of people with disability. 

128. The National Disability Strategy (NDS) recognises “that people with disability are more vulnerable to violence, exploitation and neglect”; are “more likely to be victims of crime”; that those living in institutional environments where violence is more common fare worse than others; and women with disability “face increased risk”.
 However, the NDS contains limited measures to address these issues, and it only identifies that there is a need to “develop strategies to reduce violence, abuse and neglect of people with disability”.
  

129. The National Plan to Reduce Violence against Women and their Children 2010–2022 contains two initiatives specifically focused on improving access and responses of specialist domestic violence and sexual assault services to women with disability.
 These initiatives are welcome, however the National Plan does not as yet address linkages between domestic violence and sexual assault services and the disability or mental health service systems. It also does not address specific forms of violence experienced by women with disability, such as forced sterilisation and abortions, forced contraception, restrictive practices, forced psychiatric interventions, and violence and abuse within institutional settings.
  (See also Sterilisation, Restrictive Practices)

130. The National Framework for Protecting Australia’s Children 2009-2020 includes a very limited number of initiatives that specifically focus on protecting children and young people with disability from abuse and neglect. Only two of the five initiatives have a national focus, and none provide a comprehensive approach to identifying the incidence, prevention or response of violence, abuse and neglect experienced by children with disability. All the initiatives are included under an outcome for addressing “parental risk factors”, including “childhood disability, mental health and / or behavioural problems”.

131. In 2013 the Commonwealth government announced a Royal Commission into Institutional Responses to Child Sexual Abuse which has been extended to run until 2018.
 This is a positive development on which the government should be congratulated. The Royal Commission is making considerable effort to include the voice of people with disability in this inquiry and their initial report
 outlined key issues which make children with disability vulnerable to abuse. 

132. The Royal Commission has also been able to hear evidence from people with disability about experiences of abuse that were not prosecuted by police.  These include a high profile case where a bus driver employed by a church operated special school for children with disability was not charged with a series of sexual assault charges against a number of young boys with disability over a period of time as police did not believe that these charges would be upheld in a court due to questions about the competence of witnesses on the grounds of their intellectual disability
.
133. Despite action taken to pursue a number of serial rapists and paedophiles who preyed on children without disability in church run schools in recent times, cases involving children with disability, such as this one have not been pursued by authorities. In addition to addressing the causes and consequences of sexual assault of children, it is hoped that this Royal Commission will lead to systemic changes that increase access to justice for people with disability, for example by demonstrating that they are able to participate in court processes.  
9.1 Barriers to justice 

134. Prevention, reporting and response to violence, exploitation and abuse in disability service systems throughout Australia rely heavily on gender-neutral ‘abuse and neglect’ policies. The predominant use of the term ‘abuse and neglect’ to cover a wide range of behaviour and situations tends to reframe violence, exploitation and abuse as ‘service incidents’, even when an incident is a criminal act. This creates a greater potential for such ‘incidents’ to go undetected, unreported, and not investigated or prosecuted because they are more likely to be dealt with administratively within the service setting. For example, research suggests that disability service providers have wide discretion in determining whether an alleged ‘incident’ of sexual assault against people with disability justifies reporting the ‘incident’ to the police, even if there is a requirement of mandatory reporting.

135. Police often treat reports of exploitation, violence and abuse experienced by people with disability differently to people without disability. This is particularly the case where there is a perception that the person with disability is already being ‘cared’ for in an institution or residential care facility, even when the exploitation, violence and abuse has been reported as occurring in that facility. There is an assumption that the facility deals with people with disability and that it is not a police matter. In many cases, people with disability are returned back to these facilities, and these incidences remain ‘hidden’ and unacknowledged.

Case Study: In 2010, a 15 year old student with Asperger’s Syndrome and attention deficit hyperactivity disorder was attacked by fellow students and received severe concussion during the bashing. The student was not accompanied by anybody in the ambulance to hospital and the student’s father was only informed about the assault after contacting the hospital three hours after the attack. Police were not informed of the attack until the following day.

136. Factors that contribute to the lack of reporting and disclosure by people with disability include: 

· a reliance on assistance, support and care in relationships with partners, family members, professional carers and service providers creates a level of dependency and powerlessness, and a fear that disclosure of exploitation, violence and abuse will place these relationships at risk;

· the greater risks and actual incidences of exploitation, violence and abuse in institutions, residential and mental health facilities means that these experiences are ‘normalised’ and not recognised by people with disability as exploitation, violence and abuse, even when they constitute crimes;

· there are few gender and age specific programs for people with disability aimed at empowerment, increasing self-esteem and knowledge of rights and what to do if these rights are breached;

· there are few gender and age specific programs for people with disability about sexuality and sexual and intimate relationships, which may stem from commonly held stereotypes and prejudices that people with disability are asexual or should be protected from their sexuality;
 

· many people with disability fear retribution in the form of losing support and assistance if they report or disclose exploitation, violence and abuse;
 and

· many people with disability have difficulties in communicating occurrences of exploitation, violence and abuse due to limitations of specific communication aids. For example, in relation to augmentative communication, symbols or words for the terms ‘genitalia’ or ‘rape’ are rarely included, which limits the ability of people with disability to disclose exploitation, violence and abuse.

137. There are significant barriers to the justice system that prevent people with disability from reporting crimes and having them successfully prosecuted. One study reported that 40 percent of crimes against people with mild or moderate intellectual disability and 70 percent of crimes against people with severe intellectual disability went unreported to police.
 

Case Study: John, who has intellectual disability, was badly assaulted in his home town. Symbols were even carved into his head. John was in hospital for five days. Both John’s parents and his support worker spent a lot of time convincing John to give a statement to the police. He knew who had assaulted him and was able to provide a statement to the police but nothing has happened since as the police have said John is not a credible witness.

138. Moreover, the capacity of people with cognitive impairments to participate as witnesses in court proceedings is not supported.  Assumptions about the credibility of their evidence are constantly made by police and court officers, such as prosecutors, judges and magistrates
 and this has led to serious assault, sexual assault and abuse crimes going unprosecuted. 

139. Training in providing accommodations and supports to people with disability is neither compulsory nor consistent across different jurisdictions for judicial officers, legal practitioners and court staff.
 A lack of awareness about disability issues leads to discrimination and negative attitudes which create barriers to accessing justice.
 

Case Study: In 2009, a carer in an institution was found guilty of assault for tying a young boy with autism, to the toilet with a sheet and hitting him with a flyswatter around the head and back. Just over a year later, the Civil and Administrative Tribunal gave the carer back her ‘blue card’ (authority to work with vulnerable people and children) with the tribunal member stating “There is no indication as to what effect these events had on the children, the subject of the offences, or on any other children in the facility”, and “it is a credit to her (the carer) that she wishes to continue performing that role.”

RECOMMENDATIONS 

· That Australia establishes an independent, statutory, national protection mechanism that has broad functions and powers to protect, investigate and enforce findings related to situations of violence and abuse experienced by people with disability, and that addresses the multiple and aggravated forms of ill-treatment that result from the intersection of ‘disability’ with other characteristics, such as gender, age, indigenous status and racial, cultural or linguistic status.

· That Australia initiate a Royal Commission to undertake a comprehensive public inquiry into the incidence, forms and circumstances of exploitation, violence and abuse of people with a disability in the community and within a full range of service settings, including addressing the gender and age-related dimensions of ill-treatment and the particular situation of Aboriginal and Torres Strait Islander people with disability and people with disability from culturally linguistic and diverse backgrounds.

· That standard and compulsory modules on working with people with disability are incorporated into training programs for police, prison officers, lawyers, judicial officers and court staff.

· That the findings of the Royal Commission into Institutional Responses to Child Abuse are implemented.

9.2 Institutionalisation 

140. People with disability who live in institutions experience multiple vulnerabilities and dependencies that put them at risk of continuing instances of violence and abuse throughout their lives. The longevity of these experiences, the fact that they are often not regarded as crimes, and the discrimination which compels people with disability to live in institutions provides a basis for the violence and abuse they experience being regarded as ill-treatment. (See also Restrictive Practices, Legal Capacity) 

141. Many people with disability are effectively forced to live in institutions or residential care facilities in order to receive social and personal care supports. People in these environments are at a heightened risk of physical and sexual violence and verbal, emotional, psychological or financial abuse as well as neglect and poor care, threatened and actual abuse and institutional violence and harassment perpetrated by co-residents, residential managers and support workers.
 It is extremely difficult to leave or escape violence, exploitation and abuse as often there are no alternative housing and support options.

Case Study: Between 2000 and 2011 allegations were made regarding rape, sexual assault, theft, poisoning and physical assault involving over 40 residents of a boarding house (privately run supported accommodation for people with disability). A committee of seven residents at the boarding house allegedly exercised control over the others, meting out physical punishment, rape, solitary confinement, and massive prescribed doses of psychotropic medications to sedate residents deemed out of control. One man said he had been grounded in his room for a month, and another said he had been ''hit everywhere, kicked and punched everywhere'' over the course of 10 years. Despite repeated requests for action from disability advocates the police, guardianship authorities, ombudsman and state government failed to intervene.  Residents were not removed from the house until 2011 and are now seeking compensation for false imprisonment, physical injury and financial loss against the boarding house owner and the state government.

142. A number of residential care facilities, such as boarding houses may be licensed by the disability service sector but they do not have the protections provided by disability service legislation or policy. These facilities provide accommodation for people with disability who would otherwise be homeless, but they have very limited support services and are consistently found to have high levels of exploitation, violence and abuse. In some cases successive reports have found that boarding house residents have been physically and sexually assaulted by staff and other residents, have died in appalling circumstances, and been denied basic rights, including contact with their families.

143. The segregated and ‘closed’ nature of institutions and residential care facilities, including smaller group home facilities prevents public scrutiny, which creates greater risks for people with disability who are unable to report instances of exploitation, violence and abuse to support workers who may be the perpetrators of abuse, or who fear disclosure will lead to further abuse and mistreatment. 

144. Many residents may not have family or other support people who could seek advocacy or legal assistance to address issues of abuse, exploitation and neglect. Many institutions and residential care facilities are designed for particular residents, such as those with high behavioural support needs. This significantly increases risk factors for incidences of exploitation, violence and abuse, as well as a reliance on restrictive practices within these facilities. It effectively establishes a culture of violence, exploitation and abuse.
 

145. Many institutions and residential care facilities are understaffed or have staff that are improperly screened or have insufficient training to recognise, prevent and respond to exploitation, violence and abuse amounting to ill-treatment.

146. The reliance on gender-neutral ‘abuse and neglect’ policies means that gender specific risks, prevention strategies and responses are often not identified or implemented. Not only are women with disability at greater risk of violence, exploitation, abuse and ill-treatment in these settings, but they are also unlikely to receive gender-specific responses or support from domestic violence, sexual assault or women’s support services.

147. Gender-neutral disability services standards and ‘abuse and neglect’ policies can contribute to service practices that create significant risks for women with disability. For example, a number of representative and advocacy organisations have reported women with disability being used or ‘rostered’ for sex to address inappropriate male sexual behaviour in institutions and residential care facilities.

148. In 2010, the UN Committee on the Elimination of Discrimination against Women expressed its concern to Australia about “the high levels of violence experienced by women, particularly those living in institutions or supported accommodation” and recommended that Australia “address, as a matter of priority, the abuse and violence experienced by women with disabilities living in institutions or supported accommodation”.

Summary 
149. Ill-treatment of people with disability is a widespread practice in Australia.  The siloing of issues relating to violence and abuse against people with disability within a disability framework masks the extent of the problem.  A systemic response is required if significant and long-term change is to be achieved, and the realisation of the right to be free form torture, cruel or inhuman or degrading treatment of punishment implemented. 

150. The torture framework provided by CAT and OPCAT provides a lens through which to consider the issues of violence, abuse and discrimination against people with disability in a different light – especially since the introduction of the CRPD.  It also requires holistic thinking by governments and leadership in order to involve, educate and make accountable all sectors which engage with people with disability at risk of ill-treatment, not just the disability service sector. The perpetration of ill-treatment by non-state actors must also receive more serious and co-ordinated government responses.

151. The creation of a common narrative, policy and legislative framework around preventing and responding to ill-treatment of people with disability would be assisted by the prioritisation of OPCAT ratification and establishment of National Preventative Mechanisms (NPMs) soon after.  People with disability and their representative organisations must be involved in the processes towards ratification and participate in NPMs as staff, experts and monitors in all places of detention where people with disability may reside including prisons, psychiatric facilities and immigration detention centres and in some circumstances residential care services.
People with Disability Australia thanks the Committee for the opportunity to make this submission.  We welcome further engagement on any of the issues raised by email or in person during the 53rd Session of the Committee in Geneva.
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