Montenegro

Answers to the questionnaire on the right to liberty and security of persons with disabilities

1. The Constitution of Montenegro guarantees and protects human rights and freedoms (Article 6), the prohibition of discrimination (Article 8), grounds and equality (Article 17) and the protection of rights and freedoms (Article 19) including those of persons with disabilities. The Constitution guarantees special protection of persons with disabilities (Article 68).

The Convention on the Rights of Persons with Disabilities, ratified by Montenegro in 2009, aims to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities and to promote respect for their innate dignity.

The institutional framework for the implementation, promotion and protection of human rights in the legal system of Montenegro consists of governmental and independent institutions, including: the Constitutional Court, the Protector of Human Rights and Freedoms of Montenegro, the Committee for Human Rights and Freedoms of the Parliament of Montenegro, Ministry for Human and Minority Rights, Council for Protection against Discrimination of the Government of Montenegro.

In addition, in order to achieve full equality of persons with disabilities with other citizens, on June 15, 2015, Montenegro passed the Law on the Prohibition of Discrimination against Persons with Disabilities, which, as a fundamental antidiscrimination law, regulates the prohibition and protection against discrimination of persons with disabilities and the promotion of equality. The Anti-Discrimination Law, which is fully compliant with the UN Convention on the Rights of Persons with Disabilities, guarantees full enjoyment of the rights of this vulnerable group along with other citizens.

Article 7 of the Law on Social and Child Protection defines the principles on which social and child protection is grounded, therefore Paragraph 1 of the said Article sets out the principle of respect for the integrity and dignity of social and child protection beneficiaries grounded on social justice, accountability and solidarity, which is provided with respect for physical and psychological integrity, security, as well as respect for moral, cultural and religious beliefs, in accordance with human rights and freedoms guaranteed.

In regards to the same law, Article 71 defines the services of urgent intervention, which are provided for the purpose of ensuring safety in situations that endanger the life, health and development of the beneficiaries and are provided 24 hours a day. The services of urgent intervention are provided by the Center for Social Work with compulsory cooperation with other competent authorities and services.

In order to fully harmonize Montenegrin legislation with the Law on the Prohibition of Discrimination against Persons with Disabilities, at the session of 22 September 2016, the Government of Montenegro adopted the Analysis of the Compliance of Legislation in Montenegro with the Law on the Prohibition of Discrimination against Persons with Disabilities and the UN Convention on the Rights of Persons with Disabilities. This document analysed about 60 laws and defined recommendations for harmonization of 34 laws. The analysis represents the starting point for the definition of measures under the Strategy for the Protection of Persons with Disabilities against Discrimination and Promotion of Equality for the period 2017-2021 with the 2017 - 2018 Action Plan, prepared by the Ministry for Human and Minority Rights, with the support of an international expert, and adopted by the Government of Montenegro at its session on December 15, 2016.
2.1. Articles 77 and 78 of the Civil Procedure Code provide that a party with full legal capacity may carry out actions in the proceedings (litigation capacity), while a party who does not have litigation capacity shall be represented by his/her legal representative. 
Article 13 of the Family Law of Montenegro provides that legal capacity shall be attained when the person reaches the age of majority (18 years of age) or by entering marriage before the age of majority with the permission of the court.
Articles 235 and 236 of the Family Law provide that an adult person who is not capable to take care of his/her rights and interests, due to mental illness or any other cause, shall be fully deprived of legal capacity. A person of full age, who, by his/her actions, jeopardizes his/her own rights and interests or the rights and interests of other persons due to mental illness, mental retardation, excessive use of alcohol or drugs, dementia or other similar reasons, shall be partially deprived of legal capacity. Persons who were fully or partially deprived of legal capacity by the decision of the court shall be placed under guardianship by the guardianship authority.
Persons with disabilities are not deprived of the legal capacity only on the basis of the fact that they are persons with disabilities, but under the conditions prescribed by law, if due to their disability they are unable to independently take care of their rights and interests, and in this case, their rights and interests are represented by a legal representative.
The Law on Extra-Judicial Procedure of Montenegro prescribes the procedure of depriving of and regaining legal capacity.
Regarding the area of health care: the Law on Health Care ("Official Gazette of Montenegro", No. 39/16, 02/17); Law on Patients' Rights ("Official Gazette of Montenegro", No. 40/2010); Law on the Protection and the Exercise of the Rights of Mentally Disabled Persons ("Official Gazette of the Republic of Montenegro", No. 32/05 and Official Gazette of Montenegro 27/13).

2.2. The Government of Montenegro has adopted a plan for the transformation of the Public Institution „Komanski most“, with the deadline for implementation until December 2018. The Ministry of Labour and Social Welfare has been conducting an intensive reform of the social and child care system for several years, in particular with a view to the inclusion of vulnerable, socially excluded groups and the promotion of access to comprehensive, inclusive and sustainable services provided in the family and the community. Centers for Social Work, before accommodation, examine all possibilities for persons with disabilities to remain in their own families, while accommodation at an institution is only an ultimate option. The "Elderly Care Support" project also contributed to allowing people with disabilities remain in their own families. The project included most persons with disabilities in 6 municipalities in the period of 9 months (July 2015 - March 2016), for 236 beneficiaries. Support for this service has been extended to 16 municipalities (northern and central region) in 9 months (April-December 2016). The service providers are Centers for Social Work and the project has engaged 109 geronto-housewives, who provide services for around 1,000 beneficiaries.

2.3. Compulsory hospitalization in mental health facilities is present in exceptional cases, only with the appearance of aggression that can have a negative impact on both the family and the surrounding.
2.4. Article 14 of the Criminal Code of Montenegro stipulates that an offender who at the moment of committing an unlawful act prescribed in accordance to the law could not understand the importance of his/her action or could not control his/her actions due to mental illness, temporary mental disorder, or other severe mental disorder shall be considered a mentally incapable person. 
2.5. Article 69 of the Criminal Procedure Code of Montenegro prescribes mandatory defence throughout the proceedings to a person with disabilities as a result of which the person has difficulties to successfully defend himself.
Article 106 of the Criminal Procedure Code of Montenegro stipulates that a person with impaired hearing and speech may make a statement in writing, and if this is not possible the hearing will be conducted through an interpreter.
2.6. PI “Komanski most” took all user safety measures in accordance with the applicable laws and acts of the institution. Educational programs are carried out in accordance with individual plans, in line with the capabilities of each user, their desires and interests.

3.1. There are 590 persons under guardianship, according to the records of the Centers for Social Work.
3.2. There are 126 persons under the guardianship of experts of the Centers for Social Work.
3.3. and 3.4. Within the jurisdiction of the Ministry of Labour and Social Welfare, when it comes to the accommodation of persons with disabilities, the accommodation is carried out within the Public Institution "Komanski most" in Podgorica, where 112 persons with disabilities are accommodated (51 women and 61 men), PI Elderly Care Home  "Grabovac" in Risan, where there are 235 elderly and persons with disabilities, and the PI Elderly Care Home "Bijelo Polje" in Bijelo Polje, where there are 147 elderly and persons with disabilities. There are on-going activities for organizing two other institutions for the elderly and persons with disabilities in Pljevlja and Niksic due to the expressed need for accommodation of elderly and persons with disabilities. Namely, these are old persons without close relatives or people with relatives, who are not able to provide 24-hour care for them.

3.5. There are 178 persons under guardianship in the institutions.

3.6. There is a TIME OUT room in the PI "Komanski Most" as well as a protocol to use the room for isolation of beneficiaries, however, the room is not used to isolate beneficiaries in the event of anxiety and aggression.

3.8. Seven general hospitals and one special hospital, the clinic for psychiatry of the Clinical Center of Montenegro and counselling centers at the primary level of health care in the health centers.

3.10. Considering point 2.3, there is no estimate number of average days a patient spends in mental health facilities.
4. and 5. In terms of protecting the rights of persons with disabilities serving a prison sentence, Article 5 of the Law on Execution of Prison Sentences, Fines and Security Measures of Montenegro inter alia stipulates that discrimination against a convicted person who is serving a prison sentence is prohibited, while Article 27 of the same Law stipulates that prisoners with disabilities are accommodated in a manner appropriate to the type and degree of disability.
Also, in relation to the protection of the rights of persons with disabilities with regard to the application of coercive measures during imprisonment, Article 165 of the Law on Execution of Prison Sentences, Fines and Security Measures of Montenegro inter alia stipulates that batons can be used against infirm persons, persons with severe disabilities and pregnant women only if such persons endanger the life of another with firearms, tools or other dangerous items.
Article 42a of the Proposal for the Law on Amendments to the Criminal Code of Montenegro prescribes that the situation where the criminal offence was committed out of hatred against a person or group of persons with disabilities shall be assessed as an aggravating circumstance by the court, unless where it is already defined as a characteristic of basic or severe form of that criminal offence. 
