Submission for OHCHR on Article 19

1.
Is your country currently reviewing or has it reviewed laws (i) denying or restricting the exercise of legal capacity, (ii) allowing for forced institutionalization, (iii) establishing a presumption of danger to self or others on the basis of disability, or (iv) providing for social protection schemes and medical institutions that include segregated settings for living?  Please provide details on any related legal reforms in no more than 500 words.
1.1 In P. R. China, the main legislative body is National People Congress, from its website, there is no information about legal capacity for persons wish disabilities, and website can be accessed at: http://www.npc.gov.cn/ . The Supreme People’s Court of China had no judicial interpretation on legal capacity after China ratified the CRPD in 2008. The supreme court can be reached at: http://www.court.gov.cn/xwzx/yw/201210/t20121010_178640.htm.
1.2 In Chinese Constitution Law, every one is equal before the law, but in Chinese General Principle of Civil Law (min fa tong ze)
, disabled persons (mental health services users) were put into two categories of capacity to civil conducts, those are no capacity for civil conducts (wu min shi xing wei neng li )and limited capacity for civil conducts(xian zhi min shi xing wei neng li). If the person was identified by the related person with evidence or by the court via judicial expertise as a person without or limited in his or her capacities to civil conducts, the court will appoint a guardian for him or her. Whether in Civil Law or Criminal Law systems, the guardian has to take joint liability for any offences the disabled person made.
1.3 In the basic disability Law, Law on Protection on the persons with disabilities (can ji ren bao zhang fa) also put the family to take responsibility of caring, and there was articles have forbidden abandoning situation of the disabled person from family. So if the disabled person would not get equal recognized like the others, how could they have chance to free choose their life style.
1.4 Not many laws and regulations in China deal with in-patient services or institutionalization for some persons with disabilities, like mental health services users. In Mental health law of 2012,
 it stipulated the procedures of admission of persons with psychiatric or suspected psychiatric patients. If the person had dangers to hurt self or the others, the related governmental agency can send to the hospital without any consent. This person might stay there for some time and be asked to accept treatments.
1.5 As to the social protection sector, the Ministry of Civil Affairs which is charging the social welfare institutions all over the countries, those social welfare institutes mainly admit the person with intellectual disability, mental disorder and physical disability who had no families and who could not live independently in their own community. As to the medical services part, the Ministry of Health has managed the psychiatric hospitals’ system. Regarding the new law mentioned above, there were some persons had or might have mental disordered had been admitted involuntarily.
1.6 Before 2008, even if the community services was a national policy national wide, it mainly focused on community-based rehabilitation which was led by China Disabled Person’s Federation (CDPF). There was no community service for adult and psychiatric disabled particularly, except the community primary health services for mental disorder patients on the way of outreach services. This kind of services was medical model significantly. After ratification of CRPD, China began to launch ‘Sunshine home’ project for adult intellectual and psychiatric disabled in the community context. From the home services (domestic helper), community day care centre and residential services, the government tried to provide the basic services network for those adults. ‘Sunshine Home Plan’ becomes the national strategy.  
2.
Does your country already have or is it currently developing a programme or plan to promote the implementation of services enabling independent living such as: personal assistants, home assistants or other community-based services regardless of the kind of impairment?  If so, please provide information on these plans detailing sources of payment, control over the services and availability in all areas of the country (no more than 500 words).

2.1 Yes, in China initial report, it stated as: according to the Law on the Protection of Persons with Disability, disabled people enjoy equal rights to others in respect of home life. Relatives and guardians of persons with disabilities shall encourage the disabled people to live independently from capacity strengthening. In two of high level central policies on disability, community based services and home help services have been developing, some place establish home-based services subsidy. Community provided life care, rehabilitation and follow up care, technical training, culture and leisure, sport and fitness, etc. Developing day care (community based) facilities and welfare organizations (residential institutes). Promoting barrier-free environment was common, in home, in community and public building, etc.
 
2.2 From 2009, government implemented ‘Sunshine Home Project’ (Yang guang Jia yuan ji hua) in community level, which had established 3210 ‘Sunshine Home’ in all over China, providing services to 95,000 persons. ‘Sunshine Home Project’ mainly serviced for persons with intellectual disability, mental disorder and physical disability.
2.3 Currently China had no policy for personal assistants. But in ‘Sunshine Home Project’ and former community-based services, some local authorities provided support at home, like domestic workers and some rehabilitation staff. Domestic worker can help disabled persons on the daily housework and some will help disabled person on toilet, washing. ‘Sun Shine Home’ project was funded both by central governments and local governments.
2.4 From 1908s, China began to developed community based rehabilitation (CBR) like many developing countries, but CBR had not developed very well in all over the China. As to the funding issue, Central governments will fund the CDPF from annual budget which funding matching from local authorities, Disabled Persons’ Federations’ (DPF’s) in different levels administrated CBR project. There were some international NGOs had some small scales CBR projects in the rural areas. Here it need to mention a little about CDPF, which is the national number organization for and of the disabled people. It has 3 functions, representation, service provisions and management on behalf of the government’s regulation and law.
2.5 There was also policy on institute constructions all over China, which reflected some kind of ‘simple’ idea for caring the adult disabled. But since there are no any words in the whole CRPD on ‘institutes’ and lessons from advanced countries on ‘de-institutionalization’ from 1960s, it might suggestion China re-modify its policy priority again according to CRPD.
3.
Does your country have effective mechanisms that persons with disabilities could successfully employ in case of denial of access to services enabling independent living and inclusion in the community including access to facilities for the general population on an equal basis with others? If so, do those mechanisms guarantee reasonable accommodation when necessary services or support are not in place? Please provide information on good practices.

3.1 Firstly China had such legal concept like living independently or independent living. Article 19 of CRPD was explained as community services in Chinese context and Sunshine Home and community-based rehabilitation, with more and more residential institutes are the main coping ways.

3.2 As to the general community service, if there is a good CBR foundation, there will have a better service for disabled persons too. Accessibility in community is good in big cities, like Beijing and Shanghai, contrary to the middle or small towns and rural areas like many developing countries.
3.3 From China initial report, it could see clearly the understanding and action on reasonable accommodation (RA) were different in China. RA is a individualised right and asking the third partner to make adjustment when the law permit. In China it focused more on group rights, so RA is not a legal concept in Chinese laws. Here it should mention how to incorporate international human right s law into national legislations and policies are a challenging in China as it did not regulate in Constitutional Law.
4.
Is your country involved in international cooperation programmes related to ensuring the right to live independently and to be included in the community? If so, is your organization involved in any such programme?


4.1  As to the international cooperation, the main partners from China sides are Ministry of Foreign Affairs and CDPF, no projects related with living interpedently was exposed in medias. This part of information should request the international cooperation department of CDPF.
4.2 As a researcher I does not participate any project about community living currently, but I used to work for CDPF and Handicap International on their CBR evaluations.

5.
Does your country collect statistics and disaggregated data on services provided to ensure independent living and inclusion in the community? 
5.1 I must say CDPF had done a great job on statistic in the past years, after 2006 the Second National Disability Survey. Currently CDPF will publish annual monitoring report on persons with disabilities publicly, the report name is: Annul Disability Situation and Well-off Society Process Monitoring Report (Nian du can ji ren zhuang kuang ji xiao kang jin cheng jian ce bao gao), there was date about participation rate of person with disabilities.
Appendix:

1. What regulation on no or limited capacity to civil conducts in China laws?

(Note: This  English  document  is  coming  from  "LAWS  AND  REGULATIONS  OF THE PEOPLE'S REPUBLIC OF  CHINA  GOVERNING  FOREIGN-RELATED  MATTERS" (1991.7)  which  is  compiled  by  the  Brueau  of  Legislative Affairs of the State  Council of the  People's Republic of China, and is published by the China  Legal System Publishing House. 

In case of discrepancy, the original version in Chinese shall prevail.)

Chapter II Citizen (Natural Person) 

Section 1 Capacity for Civil Rights and Capacity for Civil Conduct. 

Article 9 

A citizen shall have the capacity for civil rights from birth to death and shall enjoy civil rights and assume civil obligations in accordance with the law. 

Article 10 

All citizens are equal as regards their capacity for civil rights. 

Article 11 

A citizen aged 18 or over shall be an adult. He shall have full capacity for civil conduct, may independently engage in civil activities and shall be called a person with full capacity for civil conduct. 

A citizen who has reached the age of 16 but not the age of 18 and whose main source of income is his own labour shall be regarded as a person with full capacity for civil conduct. 

Article 12 

A minor aged 10 or over shall be a person with limited capacity for civil conduct and may engage in civil activities appropriate to his age and intellect; in other civil activities, he shall be represented by his agent ad litem or participate with the consent of his agent ad litem. 

A minor under the age of 10 shall be a person having no capacity for civil conduct and shall be represented in civil activities by his agent ad litem. 

Article 13 
A mentally ill person who is unable to account for his own conduct shall be a person having no capacity for civil conduct and shall be represented in civil activities by his agent ad litem. 
A mentally ill person who is unable to fully account for his own conduct shall be a person with limited capacity for civil conduct and may engage in civil activities appropriate to  his  mental  health; in other civil activities, he shall be represented by his agent ad litem or participate with the consent of his agent ad litem. 

Article 14 

The guardian of a person without or with limited capacity for civil conduct shall be his agent ad litem. 

Article 15 

The domicile of a citizen shall be the place where his residence is registered; if his habitual residence is not the same as his domicile, his habitual residence shall be regarded as his domicile. 

Section 2 Guardianship 

Article 16 

The parents of a minor shall be his guardians. 

If the parents of a minor are dead or lack the competence to be his guardian, a person from the following categories who has the competence to be a guardian shall act as his guardian: 

(1) paternal or maternal grandparent; 

(2) elder brother or sister; or 

(3) any other closely connected relative or friend willing to bear the responsibility of guardianship and having approval from the units of the minor's parents or from the neighbourhood or village  committee  in the place of the minor's residence. In case of a dispute over guardianship, the units of the minor's parents or the neighbourhood or village committee in the place of his residence shall appoint a guardian from among the minor's near relatives. If disagreement over the appointment leads to a lawsuit, the people's court shall make a ruling. 
If none of the persons listed in the first two paragraphs of this article is available to be the guardian, the units of the minor's parents, the neighbourhood or village committee in the place of the minor's residence or the civil affairs department shall act as his guardian. 
Article 17 

A person from the following categories shall act as guardian for a mentally ill person without or with limited capacity for civil conduct: 

(1) spouse; 

(2) parent; 

(3) adult child; 

(4) any other near relative; 

(5) any other closely connected relative or friend  willing  to  bear  the responsibility of guardianship and having approval from the unit to  which the mentally ill person belongs  or  from  the  neighbourhood  or  village committee in the place of his  residence.   In  case  of  a  dispute  over guardianship, the unit to which the mentally ill  person  belongs  or  the neighbourhood or village committee in the place  of  his  residence  shall appoint a guardian from among his near relatives. 
If disagreement over the appointment leads to a lawsuit, the people's court shall make a ruling. If none of the persons listed in the first paragraph of  this  article  is available to be the guardian, the unit to which the  mentally  ill  person belongs, the neighbourhood or  village  committee  in  the  place  of  his residence or the civil affairs department shall act as his guardian. 

Article 18 

A guardian shall fulfil his duty of guardianship and protect  the  person, property and other lawful rights and interests of  his  ward.  A  guardian shall not handle the property of his ward  unless  it  is  in  the  ward's interests. A guardian's rights to fulfil his guardianship in accordance with the  law shall be protected by law. If a guardian does not fulfil his duties as guardian or infringes upon the lawful rights and interests of his ward, he shall be held responsible; if a guardian causes any property loss for his ward, he shall compensate  for such loss. The people's court may  disqualify  a  guardian  based  on  the application of a concerned party or unit. 

Article 19 

A person who shares interests  with  a  mental  patient  may  apply  to  a people's court for a declaration that  the  mental  patient  is  a  person without or with limited capacity for civil conduct. 

With the recovery of the health of a person who has  been  declared  by  a people's court to be without or with limited capacity for  civil  conduct, and upon his own application or that of an interested person, the people's court may declare him to be a person with limited  or  full  capacity  for civil conduct.
2. Mental health Law of 2012 (non-governmental translation version)

Please see the attachment in PDF format from the Journal of Shanghai Archives of Psychiatry.
3.What ‘Sunshine Home plan’ was? 

‘Sunshine Home Plan’ for intellectual and psychiatric disabled persons on home-based, daily care in community and residential services purpose. From 2009-2011 Central Government allocate 200 million RMB (about 25 million euro) annually for subsidy local governments to implement such policy (local governments need match funding). In the new 12th five year plan, it plans to allocate 1 billion RMB in five years totally, 25 million euro annually, for this policy.
‘Sunshine Home Plan’ targets groups on persons with intellectual disability, mental disorder and persons without self-living capacities and need long-term care. The elemental services content include: basic living supports and caring (feeding, clearing and toilet, etc.), living skill training, psychological service and behavior correction, rehabilitation and medical care, social adjustment training, vocational training and vocational rehabilitation. There are two forms of service, one is institutes-based, whether in day-care community-based facilitates or residential institutes with 24 hour services. The former ones are normally smaller and located in living communities everywhere, the later are bigger and mainly in big and middle cities. One is home-based visiting service (subsidy in cash and basic services). From 2009-2011, there are 87,000 disabled people in institutes services and 577,000 enjoy home based services with small subsidy in cash. Establishing 2815 institutes (daycare community centres or 24 hour residential institutes) in that period.

General speaking, after ratified CRPD, China began to launch ‘Sunshine home’ project for adult intellectual and psychiatric disabled in the community context. From the home services (domestic helper), community day care centre and residential services, the government tried to provide the basic services’ network for those adults. ‘Sunshine Home Plan’ became the national strategy. But from China initial report, it could see the China policy emphasized on services’ network establishment, three paralleling approaches at the same time, not on a more individualism service perspective, i.e. personal assistant. 
When Lord and Stein discussed how the international law can be incorporated into the national law, they also argued this process should beyond the legal reform and putting into a bigger context.
Also from the above information it could say Article 19 currently emphasis more on choice and control (civil and political rights) plus the personal services (individual supports), even if it mention community living but it put more focus on non-discrimination perspective. This emphasizing on Article 19 did not get a affirmative feedback from the ground of China, as China is working more on community based services which try to cover as much as geography, at the same time, China also want to establish some residential institutes as the last resort for persons without family or very severe disabled who could not manage her/his life without family and domestic helpers.
� China had no comprehensive civil law, there only had the 1986 General Principle of Civil Law. In recent year, China passed the property law separately. The section related with disabled persons please refer to the Appendix.


� Mental health law non-governmental translation can be accessed at the Appendix.


� China initial report in English, CRPD/C/CHN/1, 8 Feb. 2011, � HYPERLINK "http://www.un.org/Docs/journal/asp/ws.asp?m=CRPD/C/CHN/1" ��http://www.un.org/Docs/journal/asp/ws.asp?m=CRPD/C/CHN/1� accessed on 1 July 2014. the author Summarized from para75.


� From China answers the issues of list, CRPD/C/CHN/Q/1/Add.1, original language is Chinese, the authors translate into English herself.


� Lord, J. E. & Stein, M. A. (2008) ‘The Domestic Incorporation of Human Rights Law and the United Nations Convention on the Rights of Persons with Disabilities’, Washington Law Review, 83, 449,452.
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