Answers of the Secretariat of the Ukrainian Parliament Commissioner for Human Rights to questionnaire concerning Human Rights Council resolution 25/20 
"The right to education of persons with disabilities"

1. 
Issue of recognition of a person as incapable of Ukraine is decided exclusively by a court. Incapacitated individual is granted by tutelage. Incapacitated individual has no right to fulfill any juristic act. Juristic acts on behalf of and in the interest of an incapacitated individual are committed by his guardian. 

At this time, the current legislation of Ukraine does not have any provisions under which a person deprived of capacity may initiate a review of the court issues of his capacity or to submit to the competent authority or an official appeal / complaint against his tutor administration of specialized institution where he is or concerning his treatment. In this regard, the European Court of Human Rights in case 'Natalia Mikhaylenko v. Ukraine" revealed violations by Ukraine of the right to trial. 

For fulfillment of the decision of the European Court and bringing the legislation of Ukraine in compliance with European and international standards currently amendments are elaborated to the Civil Code and other procedural codes of Ukraine for granting incapacitated person the right to appeal to the court concerning the issue of his capacity, guardianship, treatment etc. 

The current provisions of the Law of Ukraine "On forensic assistance" foresees that a person may be hospitalized in a psychiatric institution voluntarily - at his request or informed consent.  A person is recognized in accordance with the law incapacitated, hospitalized in a psychiatric institution at the request or with the consent of her guardian. Consent of hospitalization is recorded in the medical records signed by the person or his legal representative and psychiatrist. Voluntary hospitalization is  carried out by a decision of a psychiatrist. 

Also, the abovementioned law foresees forced hospitalization of a person to a psychiatric institution in cases: 

a) if the examination of a person who suffers from a mental disorder or treatment is possible only in a hospital, and while determining in a person serious mental disorder, causing that he: 

commits or reveals the real intentions to commit acts which constitute an immediate danger to her or others, or 
can not himself meet their basic necessities of life at a level that ensures its vital functions; 

b) while examining state of mental health of the person or the use for a person suffering from mental illness and committed socially dangerous act of compulsory medical measure on the grounds and in the manner foreseen by the laws of Ukraine. 

Forced hospitalization in a psychiatric institution is solely based on the decision of the court. 

Being a person in a psychiatric hospital in forced order may be exercised only during the time and the grounds according to which the hospitalization was held. 

The person was taken to a psychiatric institution in forced order, should be examined by commission of psychiatrists at least once a month in order to establish the reasons for the continuation or termination of such hospitalization. 

If case of necessity of the continuation of involuntary hospitalization for more than 6 months representative of psychiatric institution should send to the court the application for the continuation of such hospitalization. The application, which shall contain the grounds for hospitalization of a person to a psychiatric institution in forced order, foreseen by law, is added by opinion of the commission of psychiatrists, that contain grounds for the need to continue the hospitalization. Further prolongation of hospitalization of the person in psychiatric hospital is made each time for a period that does not exceed 6 months. 

In Ukraine, besides the punishment for a criminal offense and other measures of criminal law are applied, including compulsory medical measures. 

Compulsory medical measures are applied by the court in the cases and in the manner foreseen by the Criminal, Criminal Procedure Code of Ukraine, the Law of Ukraine "On forensic assistance" and other laws. 

Compulsory medical measures is to provide outpatient mental health care, placement of a person who committed a socially dangerous act that falls under the signs of offense under the Criminal Code of Ukraine, in a special medical facility for the purpose of compulsory treatment, and prevention of committing by him of socially dangerous acts . 

Compulsory medical measures may be applied by the court for persons: 

1) who committed socially dangerous acts in state of criminal incapacity; 

2) who committed offenses in a state of limited criminal capacity; 

3) who committed a crime in a state of criminal capacity, but was ill with mental illness before delivering a sentence or while serving their sentence. 

Continuation, modification or termination of the application of compulsory medical measures by the court at the request of a representative of a psychiatric institution (psychiatrist), a person who provides psychiatric care, which is added by opinion of the commission of psychiatrists, which justifies the need for the continuation, modification or termination of the use of coercive measures. 

For whom compulsory medical measures are applied, are subject of examination by a commission of psychiatrists at least once every 6 months for solution of issue concerning the existence of grounds for appeal to the court to terminate or change the application of the measure. In the absence of grounds for termination or change of use of compulsory medical measures representative of psychiatric institution (psychiatrist), who renders for a person a psychiatric assistance, transmit the application to the court which is added by opinion of the commission of psychiatrists, including grounds for the need for continued use of compulsory medical measures. If necessary, the continued application of compulsory medical measures more than 6 months representative of psychiatric institution (psychiatrist), a person who renders psychiatric assistance, should send to the court upon the location of the psychiatric institution application to extend the use of coercive measures. The application is added by opinion of the commission of psychiatrists, including grounds for the need to continue providing such person mental health care. Further continuation of application of compulsory medical measures is carried out each time for a period that does not exceed 6 months. 

However, after analysis of national legislation concerning voluntary or involuntary hospitalization in psychiatric institutions and the application of compulsory medical measures the European Court in judgments "M. v. Ukraine" and "Gorshkov v. Ukraine" indicated a number of issues of legal nature that need to be solved. In order to properly implement these decisions in the future and eliminate the grounds for a finding similar grounds amendments to the legislation of Ukraine are elaborated for providing mental health care to persons placed in a psychiatric institution in forced or voluntary order, and the modification or cancellation of compulsory medical measures. In particular, the following issues which need to be solved: 

- ensuring persons placed in a psychiatric institution in compulsory or voluntary basis to undergo treatment, the possibility to obtain legal assistance at the time of hospitalization to protect their interests and avoid unlawful detention in their respective institution; 

- the possibility of involvement of independent experts in order to solve the issue of grounds for the further detention of the person placed in a psychiatric institution in compulsory or voluntary order; 

- granting for the person who committed socially dangerous acts in a state of criminal incapacity or limited criminal capacity, his lawyer or legal representative, the right to apply to the court to change or terminate the application of compulsory medical measures. 

2. 

In Ukraine, the organization of rendering social services is carried out according to the Law of Ukraine "On social services" and a number of legal acts regulating the activities of establishments and institutions where citizens receive such services. 

The social group that receives services include: the elderly, persons with disabilities, disabled children, orphans and children deprived of parental care, persons with severe illness, people with intellectual disabilities etc. 

Cabinet of Ministers of Ukraine of 13.03.2013 № 208-p approved an action plan for 2013 - 2016 to implement the strategy of reforming the system of social services. 
Action Plan, in particular envisages for 2013 - 2014, analysis of legislation concerning guardianship of disabled minors and guardianship of adult persons, whose civil capacity is limited. 

To improve the quality of social services criteria of activity the subjects are established that provide social services, including for persons with disabilities (order of the Cabinet of Ministers of Ukraine of 14.11.2012 № 1039). 

According to the order of the Cabinet of Ministers of Ukraine of 29.12.2009 № 1417 "Some issues of activity of territorial social service centers (provision of social services)" in Ukraine an extensive network of regional centers (735) was created that work in each district and the city, serving about 1.5 million persons. 

Regional centers - public institutions that provide social services for individuals who are in difficult vital circumstances and need assistance, at place of residence in a residential, temporary or day care. 

In the structure of these centers there are: 

894 units of social assistance at home, serving 476 thousands people; 

601 units of social and domestic adaptation, serving 375, 9 thousands people; 

204 units of social and health services that serve 165 thousands people; 

340 inpatient units for temporary or permanent residence, where 10 thousands people live; 

562 units of rendering target natural and financial assistance (unit of target assistance has the right to organize the provision of services on a paid and free of charge basis), serving 569 thousands people. 

Territorial centers put into practice innovative forms of social services: 

- involvement in training in different areas through the provision of social and educational services "Universities of the third century"; 

- palliative care - providing social services at the residence of the terminally ill lonely disabled people; 

- new approaches to the organization of social services through the formation of multidisciplinary teams; 

- provision for the elderly and disabled of transportation services through specially designed transport service. 

The standardization of social services is introduced. 

To this end, the order of Ministry of Social Policy of 03.09.2012 № 537 approved the list of social services provided for individuals who are in difficult vital circumstances and are not able to overcome them, among them there is a service of representation of interests. 

National standards for social service are elaborated, their projects are tested. 

Thus, in 2013, on the basis of social service establishments of Dnipropetrovsk, Mykolayiv, Rivne and Khmelnytsky regions and Kyiv City an approbation of social service was carried out for residential care for children with disabilities in physical and mental development, day care, care at home. 

3. 

The rights of citizens, including persons with disabilities, for work are enshrined in the article 43 of the Constitution of Ukraine, which, inter alia, determined that "everyone has the right for work, which includes the opportunity to gain his living by work which he freely chooses or agrees freely." 
In Ukraine a priority direction of integrating people with disabilities into working life is their involvement in employment in normal (open) labor market. In accordance with article 17 of the Law "On principles of social protection of the disabled in Ukraine", in order to implement creative and productive abilities of disabled and taking into consideration the individual rehabilitation programs they have the right for work in enterprises, institutions, organizations, and engage in entrepreneurial and other work that is not prohibited by the law. 

To ensure the efficient employment of disabled people in Ukraine, the following options for their employment are used: 

- employment in the open labor market, where jobs are offered both for persons without disabilities and for people with disabilities; 

- employment in specialized enterprises founded by the NGOs of disabled. The main goal of these companies is to give opportunities for disabled people to engage in useful activities and to prepare them as much as possible, to work in the open labor market; 

- employment in the social and economic enterprises of transit and permanent jobs that are created on the basis of inter-regional centers of vocational rehabilitation of the disabled. 

To engage in employment of disabled persons in the open labor market at the legislative level the mechanism was elaborated, which foresees: 

- setting for enterprises (institutions, organizations) of all ownership ratio jobs for employment of disabled persons (hereinafter - the ratio of jobs); 

- providing financial assistance for employers to create jobs for the disabled. 

According to article 19 of the Law of Ukraine "On principles of social protection of the disabled in Ukraine" ratio of employment is set at 4.0% of the average number of full-time employees of staff a year, and if  from 8 to 25 people are working - in one workplace. Standard of employment applies to both the public and the private sectors as well as companies and establishments of public organizations of disabled people. 

In order to implement the Law "On basis of social protection of disabled people in Ukraine," in particular its articles 19 and 20 (concerning establishing ratio of  workplaces and the use of administrative sanctions received from employers who failed to comply with established standards), the government body was created - Foundation for social security of disabled. The priorities of activity of the Fund of social security of disabled are to promote the creation of jobs for the disabled and to exercise effective control over the implementation by enterprise of ratio of workplaces, their payment of administrative sanctions. 

Under current law, employers themselves are engaged in employment of disabled persons in accordance with ratio of workplaces. Fulfillment of ratio of workplaces is considered when employers attract persons with disabilities to employment, for whom this is a primary place of employment. In case of default of ratio of workplaces employers pay annually to relevant departments of the Fund for social security of disabled administrative and economic sanctions. 

In all employment centers free access for people with disabilities to information and services is ensured. A special information places was created that contain normative acts and address information concerning social protection and rehabilitation, employment opportunities and training;  special seats are equipped for independent work, including free access to Internet portals to find suitable work. 

During 2010-2011 such methods were elaborated and tested in the employment centers as "Employment model" and "Methodology of providing by employment centers of social services for people with disabilities". New techniques have proven to be effective, increased employment opportunities and reduce the period of job search and in 2012 introduced in the work of basic employment centers of Ukraine. 

If you can not select for disabled suitable job due to lack of work, corresponding to its professional skills, loss of ability to perform the work by prior occupation, profession or lack of employment centers organize training with the needs of the labor market, prospects of the region development, professional knowledge, skills of disabled, recommendations of medical-social expert commissions and individual rehabilitation program.
