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Office of the High Commissioner for Human Rights

Palais des Nations

CH-1211 Geneva 10

Reference: IW/MK/SW/is

15 August 2008

Dear Sir or Madam,

On behalf of the Bulgarian Helsinki Committee,
 I would like to submit the following statement to contribute to the study which the Office of the United Nations High Commissioner for Human Rights has undertaken in relation to the Convention on the Rights of Persons with Disabilities and its Optional Protocol.

1) Legal measures for ratification of the Convention

The Bulgarian government signed the Convention on 27 September 2007. Since then no transparent nor consistent actions have been undertaken towards ratification. In a public discussion, held at a conference for people with disabilities in May 2008, a representative from the Ministry of Labour and Social Policy stated that Bulgaria has no interest in ratifying the Convention.  Moreover, the state authorities have no clear information whether they have adopted an official translation of the Convention. On 10 June 2008, the Bulgarian Helsinki Committee received a response from the Ministry of Labour and Social Policy to a request for the Bulgarian translation of the Convention.  The Ministry transmitted a translation of the Convention, however the letter which accompanied this translation and subsequent conversations with representatives from the Ministry revealed that there was no certainty whether this was to be the official Bulgarian translation of the Convention, or if this version would only serve the purpose for deciding whether the Convention should be ratified.  It was clear from their response that no further activities, or at least no further activities open to the public, were foreseen by the government, and they were unable to provide any information on action already undertaken.  This is why the Bulgarian Helsinki Committee is unable to identify any legal measures taken towards implementation of the Convention, for example an analysis of the current legislation and its discrepancy with the Convention, as well as legal measures on national monitoring.

With respect to the Optional Protocol, it has neither been signed, nor translated.

2) Inadequate Bulgarian translation of Art. 12 of the Convention

The translation provided by the Bulgarian government of Article 12 of the Convention does not correspond to the principles of this article.  In particular, the translation of legal capacity into Bulgarian is inadequate and reduces the scope of Convention rights which Article 12 advances.  The term “legal capacity” in Article 12 is translated in Bulgarian simply as the “capacity to have rights”.  Under current Bulgarian legislation, people with disabilities, as all persons before the law, have the capacity to possess rights. However, those put under guardianship do not enjoy full and equal legal capacity; they do not have the capacity to act,
 meaning they do not have capacity to exercise the rights and obligations belonging to them on their own behalf, by way of their own conduct. Legal capacity can be limited by the imposition of plenary or partial guardianship.  Both forms of guardianship restrict persons’ autonomy in all areas of life. Therefore the translation of para. 2, 3 and 4 of Art. 12 in Bulgarian as “capacity to have rights” hinders the General principles of the Convention, namely the principles of individual autonomy including the freedom to make one's own choices, the independence of persons, non-discrimination, and full and effective participation and inclusion in society.

3) The situation of people with disabilites in Bulgaria


The lack of adequate legislation and support services to ensure full inclusion of persons with mental disabilities condemns them to a marginalised existence marred by social isolation and discrimination which may manifest in ill treatment and torture. All governmental initiatives for amendments of the existing legislation (e.g. Civil Procedure Code) failed to give protection and recognition of the rights and the needs of people with mental disabilities. 

Currently, reform of the Bulgarian Family Code is underway. Although NGOs provided the government with written suggestions on the amendments needed with respect to guardianship, the final draft of the amended law is not consistent with either actual needs, or with widely accepted iinternational standards, including the Convention. The proposed amendments do not modify the regime of guardianship at all:

· the importance for persons with disabilities of their individual autonomy and independence, including the freedom to make their own choices, is not recognised;

· a guardian's obligations and responsibilities toward the person under guardianship are not enumerated nor is there a mechanism to monitor guardians;

· there are no support mechanisms in place for disabled people and their families.

One urgent issue in Bulgaria, as in many other EU Member States, is to address the fact that most people with mental disabilities (including psychiatric conditions and  intellectual disabilities), who are the group of persons most concerned by guardianship measures and denied their legal capacity, are placed in residential institutions. Given that the decision on a person’s residence is taken by their guardian and that there are no judicial safeguards to contest this decision, there is no guarantee that placement into institutions are in the best interests of the person concerned.

Institutionalization deprives people of individualised health and social care. It also prevents their integration into society and entrenches discriminatory attotides and practices against them.  Often persons with mental disabilities have been living in institutions since they were children; they never had access to quality education and they are denied the development of social skills and the full realization of their personality. A prominent issue is that they are subjected to inhuman and degrading treatment on account of the poor living conditions in the social care homes where they are confined.  For example, in 2007, the daily allowances for elderly people in social care homes for people with mental disabilities amounted to only EUR 1,50. The lack of individual assessment of the person's needs, the absence of therapy and rehabilitation, and the poor healthcare services in these institutions, results in increased  incidents of death among those institutionalised compared to those liviing in the community. 

The following two case studies illustrate the connection between guardianship and institutionalization.  They demonstrate that guardianship is a mechanism which contributes to the lifelong institutionalisation of persons with mental disabilities.

Case of G.C.

G.C. is a 29 year-old man. He was abandoned in a social care home by his parents when he was three days old.  Until the end of 2007, he lived his entire life in different state institutions. When he became an adult, he was placed under plenary guardianship because he had been diagnosed with an intellectual disability, epilepsy, and a heart condition. The director of the social care home in which he lived was appointed as his guardian, despite the clear conflict of interest this poses. G.C. is a very active person who always sought support from different authorities in order to be able to live independently in the community. In 2005, with the support of his lawyer from the Bulgarian Helsinki Committee, G.C. requested the municipal authorities to revoke his guardianship and restore his legal capacity.
 Three years later, the court proceedings are still pending and he continues to live without any certainty for his future and remains deprived from making personal decisions.  Apart from his lawyer, there is no body or person to support him in making decisions and to undertake steps to start living in the community. Even in the case where his guardianship could be revoked (though in practice the revocation of of guardianship is a very rare occurrence), there is no support provided by state bodies to guide and facilitate people like him to live independently in the community. Furthermore, legislation itself impedes integration into the community for persons under guardianship;
 in effect, the apparently neutral provisions of laws and policies indirectly discriminate against G.C.

G.C. finally ran away from the social care home after the continued failure to regain his legal capacity. Despite the fact that G.C. receives a disability pension, this allowance is insufficient to pay for accomodation.  He has been relegated to living on the streets or in temporary forms of accomodation with no permanent solution in sight. The state is ill equipped to welcome persons like G.C. into the community. Firstly, there are no social housing allocations which prioritise persons with mental disabilities. Secondly, G.C. is denied his right to work as this must be authorised by his guardian nor is he permitted to register at an employment agency, and in any case G.C. is not authorised to manage money, whether this be his pension or earnings.  Thirdly, because he was deprived of his right to education growing up in state institutions, he has not developed any skills or obtained any educational diploma which may help him to find a job.  Due to the limitations of his situation, G.C. has had to engage in illegal work in an attempt to earn money to pay for accomodation. His case is exemplary in showing that the state welfare framework is geared towards placing persons like G.C. into institutions and keeping them there; there are no programmes or therapy in institutions which aim at integration into the community, nor are community based services developed to support persons’ integration as evidenced by the hurdles posed with respect to housing, employment and education.

Case of V.N.
V.N. is a 65 year-old woman. She has a serious physical disability – she cannot move easily, she cannot speak fluently and it is hard for her to be understood. V.N. is the sole owner of an apartment in the center of Sofia. Her only relative, her sister, initiated the procedure for her to be placed under guardianship in an attempt to gain control over V.N.’s apartment. Her sister had already intruded into V.N’s apartment with her family and forced V.N. to to live in a small room without heating nor access to the kitchen. V.N. was forbidden to move within her own apartment and was subjected to domestic violence and harassassment by the family of her sister who occupied the rest of the apartment. All legal attempts to remove the intruders from her apartment failed.

V.N. was at great risk of being placed under guardianship due to her difficulties in communication and movement which resulted from infantile paralysis.  Despite the far reaching implications of guardianship on one’s freedoms, persons facing guardianship proceedings are not entitled to compulsory legal aid to ensure adequate legal representation. Moreover, judges are not trained to work with persons with mental disabilities and often do not take the time to explain simple procedures.
  V.N. was at a significant disadvantage in the face of guardianship proceedings against her.

In a period of just one year, two guardianship proceedings were initiated against V.N.  The proceedings were initiated by her sister and althought they both ultimately failed, there was no form of redress for the enormous stress which V.N had been subjected to.  It must be recognised that if V.N. had not contacted the Bulgarian Helsinki Committee and obtained legal representation, she would have most likely been placed under guardianship, been stripped of her rights, including the right to her property, and placed in a social care home for the remainder of her life. 

The lack of adequate and accessible court procedures which take into account the vulnerability of persons with mental disabilities, acts to facilitate their placement under guardianship and subsequent institutionalisaton, in violation of Articles 12 and 19 of the Convention.
Yours sincerely,

Aneta Genova Mircheva,

Attorney, BHC Project "Advocacy and Litigation on Behalf of People with Mental Disabilities”

Legal Monitor for the Mental Disability Advocacy Centre (MDAC)

�	The Bulgarian Helsinki Committee is an independent non-governmental organisation for the protection of human rights, based in Sofia, Bulgaria. The objectives of the committee are to promote respect for the human rights of every individual, to stimulate legislative reform to bring Bulgarian legislation in line with international human rights standards, to trigger public debate on human rights issues, to carry out advocacy for the protection of human rights, and to popularise and make widely available human rights instruments.


�	Capacity to act in Bulgarian is “дееспособност”.


�	According to the law, the municipality is the body that appoints guardians and is also the administrative body which  monitors social care homes directors.


�  In the Law for social support, Family code , Criminal code , Regulation № Iz-1695 of  26.09.2006  for organisation , functions  and activities of the homes for temporary accommodation of adults.  





�	See MDAC report “Guardianship and Human Rights in Bulgaria: Analysis of Law, Policy & Practice”, 2007, accessible at � HYPERLINK "http://www.mdac.info/documents/Bulgaria%20report_comprehensive_English.pdf" ��http://www.mdac.info/documents/Bulgaria%20report_comprehensive_English.pdf� 
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