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Introduction

1
Disability Action is a pioneering Northern Ireland charity working with and for people with disabilities. We work with our members to provide information, training, transport, awareness programmes and representation for people regardless of their disability; whether that is physical, mental, sensory, hidden or learning disability.

2
In Northern Ireland, more than one in five of the population (300,000) has a disability and over one quarter of all families here are directly affected by disability issues.

3
As a campaigning body, we work to bring about positive change to the social, economic and cultural life of people with disabilities and consequently our entire community. In pursuit of our aims we serve 45,000 people each year.

4
Disability Action has recently established a Centre on Human Rights for People with Disabilities. The Centre aims to secure the human rights of people with disabilities across Northern Ireland and to foster a culture of human rights for people with disabilities through education and capacity building within the sector, and the judicious use of lobbying, influencing and legal challenge.

5
The Centre on Human Rights for People with Disabilities welcomes the opportunity to submit a response to the Office of the United Nations High Commissioner for Human Rights on legal measures key for the ratification, implementation and monitoring of the Convention. This response provides a snapshot of some of the legal measures required to make the Convention rights real. 
The Context

6
The Centre on Human Rights for People with Disabilities welcomes the coming into force of the United Nations Convention on the Rights of Persons with Disabilities. Ratification of the Convention by nation states, without reservations, is vital if rights are truly to become a reality for people with disabilities. 

7
In Northern Ireland people with disabilities continue to experience marginalisation, exclusion, and disadvantage. The lack of substantive change for people with disabilities in Northern Ireland to date is partly due to:

· The lack of strategic priority on human rights for disabled people.
· The lack of awareness of human rights issues for people with disabilities, amongst themselves, their organisations, the service delivery sector, government agencies, politicians and the general public.
· A strong paternalist approach which, whilst often claiming good intent, discourages the perception of people with disabilities as human rights holders.
· The lack of accessible legal support, including the lack of independent advocacy services, for people with disabilities and their carers to instigate human rights cases.
· The lack of effective mainstreaming of policies for people with disabilities, the lack of inclusion of people with disabilities in mainstream policies, and limited evidence of joined-up service delivery.
· Assumptions that people with disabilities do not have the capacity for decision-making or involvement in decision-making processes.
8
This has not been helped by the governance of Northern Ireland which has been complicated by regular movement between Direct Rule by Westminster, and devolved government via the Northern Ireland Assembly. The 1998 Northern Ireland Act made provision for devolved government. 
  This period of devolution was tumultuous and there were four periods of short-term suspension during 1999-2002. In October 2002, Direct Rule was indefinitely restored and responsibility for government departments was assumed by the Secretary of State for Northern Ireland. Devolution was restored to Northern Ireland on 8 May 2007. 

9
Whilst the establishment of a devolved government has undoubtedly created renewed opportunities for local decision-making, not least in the implementation of the Convention and associated legal measures, it should be noted that matters relating to immigration, asylum, policing and justice are not within the remit of the Northern Ireland devolved administration, but are the responsibility of the Westminster Parliament.
  Westminster Parliament also continues to legislate on matters which affect the whole of the United Kingdom of Great Britain and Northern Ireland, such as foreign affairs, defence and macroeconomic policy. 

10
Similarly, UK-wide responsibility for ratification of the Convention on the Rights of Persons with Disabilities lies with Westminster. The signature of the Convention by the UK on 30 March 2007 was followed by an announcement from the Minister for Disabled People that the Convention would be ratified by the end of 2008. It is not yet clear whether this timeframe is achievable, with early 2009 looking more likely.  
Legal Measures for Ratification of the Convention and Optional Protocol

11
The Foreign and Commonwealth Office requires the UK Government to confirm to it prior to ratification that existing legislation, policies, practices and procedures are compatible with the provisions of the Convention. The formal process of this compatibility exercise has now ended and the findings are being considered by the Office for Disability Issues, a specialist unit within the Department of Work and Pensions. Following this, UK parliamentary procedures will apply in order to achieve ratification. It is also vital that all upcoming legislation and policies are checked for compatibility with the Convention.
12
Disability Action is deeply concerned that the UK Government is planning to enter reservations against certain Convention rights. Although Article 46 of the Convention permits reservations, Article 50 of the Convention does not allow for reservations which are incompatible with the object and purpose of the treaty. Reservations which defeat the object and purpose of the treaty are necessarily invalid as is the State’s consent to the overall treaty.
13
This is however, a contentious issue and there have been instances when it has been recognised that where a reservation defeats the object and purpose of the treaty, the reservation remains invalid, while the State remains bound by the human rights treaty as without the reservations holding; that is: the State remains bound to the treaty as a whole, even to those provisions from which it had sought to exclude itself. This issue, which is still being considered by the International Law Commission, must be clarified urgently so as to ensure, not only consistency across State Parties but that a strong message is sent out regarding the in/validity of particular reservations. 
14
Under customary international law, reservations to a treaty are not accepted unless all other parties agree to the reservation. The Centre on Human Rights strongly asserts that State Parties to the Convention, including the UK, must demonstrate their obligations under the treaty by opposing reservations which defeat the object and purpose of the treaty. 
15
It is vital that appropriate recourse is taken should the UK enter a reservation(s) or interpretative declaration that is incompatible with the object and purpose of the treaty. Other State Parties to the Convention should send a clear and strong message to the UK Government that such reservations are unacceptable. In addition, the International Law Commission’s Guideline for dealing with issues with regard to ‘manifestly invalid’ reservations should be highlighted and followed. 
 Indeed, if, as has been widely asserted, the Convention does not introduce new rights, then entering a reservation to certain articles within the Convention would in fact be a breach of existing obligations under other international treaties.
16
The Centre on Human Rights strongly argues that UK Government must adhere to the spirit of the Convention by ensuring that, in the lead up to ratification, it actively engages and consults with people with disabilities. There has been no engagement with disabled people by the Northern Ireland devolved administration, or UK Government more generally to date. 
Legal Measures for Implementation of the Convention and Optional Protocol
17
There is a general measure arising in the first instance to bring domestic law into conformity with international obligations under the Convention as articulated in Article 4 of the Convention. The types of legal measures required can be distinguished between those which require the State Party to refrain from particular actions and those which require the State Party to actively do something.  

18
Legal measures will not always be the most effective means of implementing of the Convention. Rather, ‘appropriate’ measures will include regulatory, administrative, and policy measures. In addition, existing measures will require much more efficient and targeted resourcing. The measures undertaken, irrespective of their nature, should reflect the underlying principles of the Convention. 

19
The type of legal measures required to assist the implementation of the Convention will depend, in part, on the findings of the compatibility exercise which has been conducted by the Office for Disability Issues. The Centre on Human Rights strongly recommends that the findings of this study are made public. Until these findings have been released it remains difficult for the Centre on Human Rights to accurately comment on the sheer breadth of legal measures that may be required to ensure compatibility of domestic law with the Convention.
20
In many instances, a systematic review of existing legislation may not in fact indicate any incompatibility with the Convention, but rather highlight the need for interpretation and specification of the Convention in domestic law.

Equality and Non-Discrimination Legislation in Northern Ireland
21
In Northern Ireland equality measures have begun to shift from reactive or ‘negative’ forms of equality, (such as anti-discrimination legislation)
 towards ‘positive’ equality duties such as Section 75 of the 1998 Northern Ireland Act. This duty, commonly referred to as ‘Section 75’ requires designated public authorities to promote equality of opportunity between nine different groups
, namely:

· Persons of different religious belief, political opinion, racial group, age, martial status or sexual orientation;

· Between men and women generally;

· Between persons with a disability and persons without;

· Between persons with dependants and persons without.

22
Section 75 has been described on the international stage as ‘unique’, ‘groundbreaking’, ‘pioneering’ and ‘innovative’. The key to this duty is in the development of equality schemes and impact assessments which require designated public authorities to assess all policies for any potential adverse impact. Thus, Section 75 attempts to promote more participative forms of governance, driven by consultation with those groups most likely to be affected. 
23
As such, Northern Ireland has a relatively strong record of progress and development in the field of equality. Such progress has however, been less evident in relation to disability specifically, “encumbered by the government’s focus on socio-economic inequalities between the Catholic and Protestant populations”
. 

24
Whilst Section 75 undoubtedly provides an opportunity to support the implementation of the Convention with regard to Article 5 in particular, the duty remains problematic. Independent evaluation of the duty has uncovered a number of significant shortcomings which have impeded extensive progress. For example, the absence of any clear definition of ‘policy’ has acted as a loophole as public bodies attempt to distinguish between what should and should not be subject to equality impact assessment.
25
Perhaps more significantly in relation to disability, is the distinction between ‘formal’ and ‘committed’ compliance, and the extent of ‘creative minimisation’. Research suggests that only a minority of public bodies have truly engaged with the spirit in which the legislation was intended. Rather, formal compliance has been the ‘norm’ in the operationalisation of Section 75. This limited form of compliance, or ‘minimisation’ “…has meant that comparatively few policies have been ‘screened in’ for impact assessment: that the consultation methods used have been those most convenient and least effortful for the public authorities concerned rather than those which are most successful at engaging with consultee communities”
 (McLaughlin 2005). 
26
Measures must therefore be taken to ensure that implementation of the Convention is grounded in ‘committed’ rather than ‘formal’ compliance or illusionary ‘tick-box’ exercises.
27
Disability anti-discrimination already exists in Northern Ireland. The Disability Discrimination Act (1995) (DDA) prohibits discrimination against people with disabilities in relation to employment and the provision of goods, facilities and services. In 2005, the DDA was extended to include education under the Special Educational Needs and Disability Order (SENDO). 

28
New disability duties on public authorities came into force on 1 January 2007 under the Disability Discrimination (NI) Order (DDO) 2006.  These require public authorities to develop disability action plans which set out how they will promote positive attitudes towards disabled people and encourage the participation of disabled people in public life.

29
Finally, in October 2007, further provisions of the DDO 2006 came into force.  From 31 October 2007, people who are diagnosed with conditions such as cancer, multiple sclerosis, and HIV are protected from disability discrimination from the point of diagnosis. People with mental ill health no longer have to prove that their condition is "clinically well recognised" to qualify as a disabled person.
30
Whilst there appears to be a plethora of anti-discrimination measures which are seemingly Convention compliant, in practice these existing legal measures have been problematic. There has, for example, been a lack of planning and preparation linked to the introduction of SENDO with the result that some children with disabilities in mainstream placements have not received the support they require. There continues to be unacceptable delays in children receiving support; a lack of specialist support and teacher training for children in mainstream settings; and disparities between action required and the resources available to implement change. 
31
The legal measures specified above are by and large anti-discriminatory. The Convention is not exclusively an anti-discrimination Convention. In implementing the Convention in Northern Ireland, in-depth consideration must be given to the full scope of the Convention and to the development of rights-based legal measures. 

Definition of Disability 

32
Current legislation addressing disability issues in Northern Ireland is founded on a medical approach. The Centre on Human Rights believes that appropriate measures should be taken to ensure that definitions and understandings of disability in existing and new legislation accord with Article 2 of the Convention. 
Capacity and Supported Decision-making 

33
One area requiring further specification in domestic law is Article 12 of the Convention. In October 2002, following similar exercises by government in England and Scotland, the Department of Health, Social Services and Public Safety (DHSSPS) in Northern Ireland initiated a major, wide-ranging and independent review of the law, policy and provision affecting people with mental health needs or a learning (i.e. intellectual) disability in Northern Ireland. This Review, known as the Bamford Review of Mental Health and Learning Disability consists of a number of interlinked reviews, encompassing policy, services and legislation. 

34
The Review highlighted the extent of exclusion and disadvantage experienced by people with mental health needs and people with learning disabilities. The Review provides an ethical foundation and rights based vision on which substantive recommendations and proposals for service reform and modernisation including legislative reform is based. The Northern Ireland Executive has recently issued its response to the Review of Mental Health and Learning Disabilities for consultation. 
35
The Centre on Human Rights believes that the introduction of capacity related legislation in Northern Ireland is long overdue. The Centre on Human Rights also believes that a stipulated right to independent advocacy at all levels of the decision making process is a necessary precursor to the effective implementation of Article 12 both in upholding the best interests principle and developing decision making capacity through supported decision making. 
Independent Living and Community Care

36
Northern Ireland has the highest proportion of people living in long stay hospitals in the UK
. Many people with learning disabilities are not given the choice of where to live or who to live with. Research carried out in 2004 by McConkey et al highlighted the need for housing and services providers to afford greater consideration to the views and personal preferences of people with learning disabilities in choosing where to live
.  

37
Although the number of people with learning disabilities living in hospitals has been declining since the 1980s, in 2003 it was estimated that 455 men and women with a learning disability had no home outside a hospital. This is in spite of the fact that hospital resettlement has been the cornerstone of Government policy in Northern Ireland since 1995. 
38
This has been further highlighted by a recent BBC investigation into the circumstances of people with learning disabilities in one long-term hospital in Northern Ireland in 2007. The British Broadcasting Corporation (BBC) investigation found that 17 people with learning disabilities had been moved to locked wards in that hospital even though they did not require this type of secure accommodation.
39
The Centre on Human Rights believes that there is a need for legal and other measures, based on the concept of choice, which recognises the equal right of all persons with disabilities to live in the community as per Article 19 of the Convention, and which provides for a range of in-home, residential and other community support services. Such provisions must be backed up by clear resourcing. 
Education
40
Article 24(2)(b) stipulates that ‘States Parties should ensure that…Persons with disabilities can access an inclusive, quality and free primary education and secondary education on an equal basis with others in the communities in which they live..” Currently, some children and young people with disabilities in Northern Ireland are required to travel away from their families to England and Scotland in order to access appropriate quality education. Appropriate legal measures should be introduced so that children and young people with disabilities in Northern Ireland are able to access good quality education as close to their own communities as possible. 
Other Measures

41
The Centre on Human Rights believes that some areas of the Convention may in fact be best served through the following measures:

· The development of regulatory standards and guidelines, for example in relation to the development of quality mobility aids and assistive technologies (Article 20), and in relation to the design, development, production and distribution of accessible information and communications systems (Article 9 (2)(h)).
· Dedicated funding so that appropriate programmes and support packages can be developed and sustained.
· Development of training programmes in relation to Articles 24(4) Education, 25(d) Health, 26(2) Habilitation and Rehabilitation.
· Consultation and involvement of people with disabilities in developing and implementing legislation and policies and in decision-making processes that concern them. 

42
Despite the devolution of power in Northern Ireland, the responsibility for reporting on Northern Ireland to UN treaty bodies remains with the UK government. The UK Government must take appropriate measures to authorise, co-ordinate and facilitate the collection of information for State Party reports, taking into account the differences in provisions and situations for disabled people in the devolved administration.  

Legal Measures on National Monitoring of the Convention

43
Under Article 33(2) of the Convention, the Northern Ireland Office has designated the Equality Commission for Northern Ireland as the appropriate mechanism to ‘promote, protect and monitor implementation’ of the Convention. The Centre on Human Rights strongly believes that this designation is inappropriate and misleading. 

44
 Established in 1999, the role of the Equality Commission is to advance equality, promote equality of opportunity, encourage good relations and challenge discrimination through promotion, advice and enforcement. This is in contrast to the Northern Ireland Human Rights Commission established in 1999 to promote and protect the rights of everyone in Northern Ireland. Moreover, the Northern Ireland Human Rights Commission is a national human rights institution while the Equality Commission is not. 
45
The Centre on Human Rights is extremely concerned that the designation of the Equality Commission reaffirms the inaccurate perception that disability issues can be reduced solely to the equality domain. The Equality Commission does not possess the extensive human rights expertise and knowledge necessary to effectively carry out the duties required by Article 33 (2). The Centre on Human Rights strongly believes that the Northern Ireland Human Rights Commission should be re-designated as the appropriate mechanism as soon as possible. 
CONCLUSION 

46
Disability Action has welcomed the opportunity to make a submission. Disability Action looks forward to continued dialogue on this and other issues of major significance to people with disabilities throughout Northern Ireland.

� The Northern Ireland Assembly was established as a result of the Belfast or ‘Good Friday’ Agreement of 10 April 1998. The Good Friday Agreement was the outcome of a long process of talks between the Northern Ireland political parties and the British and Irish governments. The Good Friday Agreement was endorsed in a referendum on 22 May 1998 and given legal force through the Northern Ireland Act 1998. 


� The Northern Ireland Assembly is currently conducting an inquiry into the potential devolution of policing and justice matters. 


� United Nations, General Assembly, International Law Commission, Reservations To Treaties: Titles and texts of the draft guidelines adopted by the Drafting Committee on 23 and 24 May 2006, Fifty-eighth session, UN Doc A/CN.4/L.685, 24 May 2006, p. 3.


� In Northern Ireland, these have included legislative developments such as the Sex Discrimination Order (1976; 1988); the Race Relations Order (1997); the Fair Employment and Treatment Order (1998); and the Disability Discrimination Act (1995).


� Public authorities are also required to promote good relations between persons of different religious belief, political opinion or racial group. 
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