[image: image1.png]\y,  UNITED NATIONS
)/ HUMAN RIGHTS
>,

OFFICE OF THE HIGH COMMISSIONER

DROITS DE 'HOMME

HAUT-COMMISSARIAT




HAUT-COMMISSARIAT AUX DROITS DE L’HOMME • OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS

PALAIS DES NATIONS • 1211 GENEVA 10, SWITZERLAND

www.ohchr.org • TEL: +41 22 917 90 00/+41 22 928 93 68//+41 22 927 92 15 • FAX: +41 22 917 90 08 • 
E-MAIL: registry@ohchr.org/ disability@ohchr.org/fchavezpenillas@ohchr.org / disabilityportfolioconsultant@ohchr.org

PAGE 25

	
	DATE: 8TH MAY 2017

REFERENCE: LW/FCP/ky

SUBJECT: Human Rights Council resolution 31/6
SUBMISSION BY:
Kenya Association for the Intellectually Handicapped (CEO Fatma Wangare Haji; email address: fatma@kaihid.org); 
Users and Survivors of Psychiatry -Kenya (CEO Michael Njenga; email address: michael.njenga@uspkenya.org) and;
Elizabeth Kamundia (Disability Rights Consultant, Kenya; email address: elkamundia@gmail.com - with the research assistance of Lindah Ngina)




1. Does your country have laws, policies or guidelines on access to justice, at any level of government, which ensure persons with disabilities, particularly women and children with disabilities:

a. to participate in judicial and administrative proceedings on an equal basis with others in their role as witness, juror, complainant, defendant or other, including through the provision of procedural and age-appropriate accommodations (please identify and share the text of those provisions);

The Convention on the Rights of Persons with Disabilities (CRPD)
Kenya ratified the Convention on the Rights of People with Disabilities (CRPD) in 2008. By dint of Article 2(6) of the Constitution, the CRPD is part of Kenyan law.  Article 13 of the CRPD requires states parties to:

Provide effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.

The Committee on the Rights of Persons with Disabilities (CRPD Committee) reviewed Kenya’s state report in 2015. In its Concluding Observations to Kenya, the CRPD Committee expressed concern about the barriers that hinder persons with disabilities from accessing justice in particular due to the absence of reasonable accommodation measures throughout the court proceedings that affect in particular women with disabilities, the lack of information available in accessible formats, additional costs to access services of sign language interpretation, and lack of free legal aid. The CRPD Committee also expressed concern about the actual obstacles in the prosecution of cases where persons with disabilities have been witnesses or victims. The CRPD Committee further expressed concern about the legal provisions that restrain the validity of corroborated evidence of persons with intellectual and/or psychosocial disabilities. 
The CRPD Committee made the following recommendations to Kenya:
(a)
Adopt measures to ensure that all persons with disabilities have access to justice, including by establishing free legal aid for persons with disabilities who claim their rights, and information and communication in accessible formats, including the Kenyan sign language;

(b)
Define explicitly in legal instruments the duty of the judiciary to provide procedural accommodations for persons with disabilities in accordance with article 13 of the Convention; and

(c)
Develop a capacity building strategy within the judicial branch on the rights of persons with disabilities, including lawyers, magistrates, judges, prison staff and the Police.

The Constitution

The Constitution contains several provisions that touch on access to justice for persons with disabilities:

Article 22(1) of the Constitution of Kenya, 2010, recognizes the right of every person, inclusive of persons with disabilities, to institute court proceedings claiming that a right or fundamental freedom in the Bill of Rights has been denied, violated or infringed, or is threatened.
Article 27 of the Constitution is on equality and non-discrimination. Article 27 states that, 

(1) Every person is equal before the law and has the right to equal protection and equal benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and fundamental freedoms.

(3) Women and men have the right to equal treatment, including the right to equal opportunities in political, economic, cultural and social spheres.

(4) The State shall not discriminate directly or indirectly against any person on any ground, including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, dress, language or birth.
Article 47 of the Constitution provides that, 

(1) Every person has the right to administrative action that is expeditious, efficient, lawful, reasonable and procedurally fair.

(2) If a right or fundamental freedom of a person has been or is likely to be adversely affected by administrative action, the person has the right to be given written reasons for the action.
Article 48 of the Constitution is on access to justice for all persons. It states that ‘the State shall ensure access to justice for all persons and, if any fee is required, it shall be reasonable and shall not impede access to justice’.

Article 50 of the constitution provides that, (1) Every person has the right to have any dispute that can be resolved by the application of law decided in a fair and public hearing before a court or, if appropriate, another independent and impartial tribunal or body. Article 50 (2) (m) guarantees the right to an interpreter without payment ‘if the accused person cannot understand the language used at the trial’. Article 50(7) states that ‘in the interest of justice, a court may allow an intermediary to assist a complainant or an accused person to communicate with the court’.

Article 54(1) (a) states that, a person with disability is entitled to be addressed and referred to in a manner that is not demeaning. Article 54(1) (c) guarantees people with disabilities reasonable access to all places (which can be read to include courtrooms, police stations etc) and information and Article 54(1) (d) provides persons with disabilities the right to use sign language, Braille or other appropriate means of communication.
The Children’s Act

Section 2 defines ‘disabled child’ as a child suffering from a physical or mental handicap, which necessitates special care for the child. Section 75 of the Children’s Act gives the court power to clear the court in proceedings that relate to an offence against a child, including a child with a disability:
Where in any proceedings in relation to an offence against or by a child, or any conduct contrary to decency or morality, a person who, in the opinion of the court, is under eighteen years of age is called as a witness, the court may direct that all or any persons, not being members or officers of the court, or parties to the case or their advocates, shall be excluded from the court.

The Sexual Offences Act, 2006

According to section 2 of the Sexual Offences Act, a “vulnerable person” means a child, a person with mental disabilities or an elderly person. The Act, in Section 2 defines a person with mental disabilities as:

“person with mental disabilities” means a person affected by any mental disability irrespective of its cause, whether temporary or permanent, and for purposes of this Act includes a person affected by such mental disability to the extent that he or she, at the time of the alleged commission of the offence in question, was - 

(a) unable to appreciate the nature and reasonably foreseeable consequences of any act described under this Act; 

(b) able to appreciate the nature and reasonably foreseeable consequences of such an act but unable to act in accordance with that appreciation; 


(c) unable to resist the commission of any such act; or

(d) unable to communicate his or her unwillingness to participate in any such act;

According to section 31(3), if the court is in doubt as to whether a witness should be declared a vulnerable witness, the court may summon an intermediary to appear before the court and advise the court on the vulnerability of such witness. An ‘intermediary’ has been defined in Section 2 to mean ‘a person authorized by a court, on account of his or her expertise or experience, to give evidence on behalf of a vulnerable witness and may include a parent, relative, psychologist, counselor, guardian, children’s officer or social worker’.
According to Section 31 (7) of the Sexual Offences Act an intermediary may: 

(a) Convey the general purport of any question to the relevant witness;

(b) Inform the court at any time that the witness is fatigued or stressed; and 

(c) Request the court for a recess.

In determining the suitable protective measures to be applied to a witness, the court shall have regard to a number of circumstances including: 

(a) any views expressed by the witness, but the court shall accord such views the weight it considers appropriate in view of the witness’s age and maturity; 

(b) any views expressed by a knowledgeable person who is acquainted with or has dealt with the witness; 

(c) the need to protect the witness’s dignity and safety and protect the witness from trauma; and 

(d) the question whether the protective measures are likely to prevent the evidence given by the witness from being effectively tested by a party to the proceedings.

However according to Section 31(10), a court cannot convict an accused person charged with an offence under the Act solely on the uncorroborated evidence of an intermediary.

The Sexual Offences Rules of Court, 2014

The Sexual Offences Rules of Court were made under section 47A of the Sexual Offences Act. According to the Rules, the court may make such orders or give such directions as to ‘ensure victims and vulnerable witnesses are treated in a manner that recognizes their vulnerability’. Such orders include the use of intermediaries, including admitting in evidence a statement of facts-in-issue made by a vulnerable witness to an intermediary; expedited testimony of witnesses; admitting in evidence a recorded statement made by a vulnerable witness as the evidence-in-chief of the vulnerable witness; making an audio-visual recording of the examination, in full or in part, of a vulnerable witness; and excluding an accused person from being present in court, and instead having proceedings transmitted to the accused person. 

The Evidence Act

Section 124 of the Evidence Act is an exception to the general rule, which necessitates corroboration of evidence of children in criminal matters. The Section provides that:

where in a criminal case involving a sexual offence the only evidence is that of the alleged victim of the offence, the court shall receive the evidence of the alleged victim and proceed to convict the accused person if, for reasons to be recorded in the proceedings, the court is satisfied that the alleged victim is telling the truth. 
This provision is very important for all children including those with disabilities.
Section 125 of the Evidence Act states that:

(1) All persons shall be competent to testify unless the court considers that they are prevented from understanding the questions put to them, or from giving rational answers to those questions, by tender years, extreme old age, disease (whether of body or mind) or any similar cause.

(2) A mentally disordered person or a lunatic is not incompetent to testify unless he is prevented by his condition from understanding the questions put to him and giving rational answers to them.

This section seems to create a threshold of capacity in the law, and may be applied in a discriminatory manner against persons with disabilities especially persons with intellectual disabilities and persons with psychosocial disabilities.
The Evidence Act has a provision for persons with speech disability to give evidence in court. Section 126(1) of the Evidence Act states that:

A witness who is unable to speak may give his evidence in any other manner in which he can make it intelligible, as, for example, writing, or by signs, but such writing must be written, and the signs made, in open court.
With regard to a person with intellectual disabilities who may have limited language ability, comprehension or communication skills, the court may use section 160 of the Evidence Act to order a different line of questioning in instances where the court feels that questions posed are taking unfair advantage of the witnesses’ impairment.

Section 135 of the Act confers as privileged communications, communications between interpreters and their clients.
National Police Service Act, 2014

Section 126(2)(c) provides that the Cabinet Secretary responsible for the police service shall develop guidelines on the promotion of human rights by the service and in particular making police premises accessible and equipped to enable them to support-

(i) child protection

(ii) persons with disabilities; and 

(iii) persons with special needs
The Persons with Disabilities Act 

Section 38 of the Persons with Disabilities Act provides that,

(1) The Attorney-General, on consultation with the Council and the Law Society of Kenya, shall make regulations providing for free legal services for persons with disabilities with respect to the following—

(a) matters affecting the violation of the rights of persons with disabilities

or the deprivation of their property;

(b) cases involving capital punishment of persons with disabilities; and

(c) such matters and cases as maybe prescribed in the regulations made by the Attorney-General.

(2) The Chief Justice shall make rules providing for—

(a) the exemption, for persons with disabilities, from the payment of fees in relation to matters or cases described in subsection (1); and

(b) the provision, to persons with disabilities who attend court, of free sign language interpretation, Braille services and physical guide assistance.
b. to have individual legal standing in all administrative and judicial procedures, including the right to be heard as part of their right to fair trial;

Civil Procedure Act (Cap. 21) and the Civil Procedure Rules, 2010 

The Civil Procedure Act makes provision for procedure in civil suits in Kenya. 

Order 4 of the Civil Procedure Act indicates that where the plaintiff or defendant is a minor or person of unsound mind, a statement to that effect shall be made. The Act also introduces partial guardianship in cases where a person of unsound mind is a litigant. To be exact, Rule 15 states that the provisions relating to minors apply to persons who have been adjudged to be unsound mind and to persons who though they have not been so adjudged are found by the court after inquiry to be of unsound mind and are incapable of protecting their interests when suing or being sued. This provision considers minors and persons of unsound mind as lacking capacity on the same basis and standard despite the different circumstances.
 

Section 93 of the Civil Procedure Act strips a person with disability their right to legal capacity by recognising that a guardian ad litem or next-of-friend may oust the capacity of a person with disability to litigate a suit. This provision is general to all disabilities as it does not use the terminology ‘unsound mind’. The section stipulates that: 

“In all suits to which any person under disability is a party, any consent or agreement as to any proceeding shall, if given or made with the express leave of the court by the next friend or guardian for the suit, have the same force and effect as if such person were under no disability and had given such consent or made such agreement” 

Penal Code, Cap 63 

The code provides for the presumption of sanity under section 11 and places the onus of proving ‘insanity’ on the person that alleges under section 12. By dint of Section 12, a person is not criminally responsible for an act or omission if at the time of doing the act or making the omission he is through any disease affecting his mind incapable of understanding what he is doing, or of knowing that he ought not to do the act or make the omission. In Kenya, once a person is found not guilty by reason of insanity or guilty but insane, the person is detained in a mental hospital, usually Mathare hospital. Concerns have been raised that once this finding is made, detention is indefinite – one may be released only ‘at the pleasure of the president.’
 
Criminal Procedure Act (Cap. 75) 

Sections 162, 163, 164 and 280 of the Criminal Procedure Code establish the procedure through which a court may determine that a person is of unsound mind and the subsequent consequences, including that once so declared a person may be consigned to a mental hospital or, in the wording of section 280, a “lunatic asylum” until such time as the medical officer or the court or the Attorney General deem such person to be of sound mind. 

	162.
	Inquiry by court as to soundness of mind of accused

(1)

When in the course of a trial or committal proceedings the court has reason to believe that the accused is of unsound mind and consequently incapable of making his defence, it shall inquire into the fact of unsoundness.

(2)

If the court is of the opinion that the accused is of unsound mind and consequently incapable of making his defence, it shall postpone further proceedings in the case.

(3)

If the case is one in which bail may be taken, the court may release the accused person on sufficient security being given that he will be properly taken care of and prevented from doing injury to himself or to any other person, and for his appearance before the court or such officer as the court may appoint in that behalf.

(4)

If the case is one in which bail may not be taken, or if sufficient security is not given, the court shall order that the accused be detained in safe custody in such place and manner as it may think fit, and shall transmit the court record or a certified copy thereof to the Minister for consideration by the President.

(5)

Upon consideration of the record the President may by order under his hand addressed to the court direct that the accused be detained in a mental hospital or other suitable place of custody, and the court shall issue a warrant in accordance with that order; and the warrant shall be sufficient authority for the detention of the accused until the President makes a further order in the matter or until the court which found him incapable of making his defence orders him to be brought before it again in the manner provided by sections 163 and 164.

[Act No. 22 of 1959, s. 15, Act No. 13 of 1967, First Sch., L.N. 124/1964, Act No. 13 of 1982, First Sch.]



	163.
	Procedure where person of unsound mind subsequently found capable of making defence

(1)

If a person detained in a mental hospital or other place of custody under section 162 or section 280 is found by the medical officer in charge of the mental hospital or place to be capable of making his defence, the medical officer shall forthwith forward a certificate to that effect to the Director of Public Prosecutions.

(2)

The Director of Public Prosecutions shall thereupon inform the court which recorded the finding concerning that person under section 162 whether it is the intention of the Republic that proceedings against that person shall continue or otherwise.

(3)

In the former case, the court shall thereupon order the removal of the person from the place where he is detained and shall cause him to be brought in custody before it, and shall deal with him in the manner provided by section 164; otherwise the court shall forthwith issue an order that the person be discharged in respect of the proceedings brought against him and released from custody and thereupon he shall be released, but the discharge and release shall not operate as a bar to any subsequent proceedings against him on account of the same facts.

[Act No. 22 of 1959, s. 16, Act No. 13 of 1967, First Sch., Act No. 20 of 1989, Sch., Act No. 12 of 2012, Sch.]




	164.
	Resumption of proceedings or trial

Wherever a trial is postponed under section 162 or section 280, the court may at any time, subject to the provisions of section 163, resume trial and require the accused to appear or be brought before the court, whereupon, if the court considers the accused to be still incapable of making his defence, it shall act as if the accused were brought before if for the first time.

[Act No. 5 of 2003, s. 73.]

	165.
	Repealed by Act No. 5 of 2003, s. 74.


	166.
	Defence of lunacy adduced at trial

(1)

Where an act or omission is charged against a person as an offence, and it is given in evidence on the trial of that person for that offence that he was insane so as not to be responsible for his acts or omissions at the time when the act was done or the omission made, then if it appears to the court before which the person is tried that he did the act or made the omission charged but was insane at the time he did or made it, the court shall make a special finding to the effect that the accused was guilty of the act or omission charged but was insane when he did the act or made the omission.

(2)

When a special finding is so made, the court shall report the case for the order of the President, and shall meanwhile order the accused to be kept in custody in such place and in such manner as the court shall direct.

(3)

The President may order the person to be detained in a mental hospital, prison or other suitable place of safe custody.

(4)

The officer in charge of a mental hospital, prison or other place in which a person is detained by an order of the President under subsection (3) shall make a report in writing to the Minister for the consideration of the President in respect of the condition, history and circumstances of the person so detained, at the expiration of a period of three years from the date of the President’s order and thereafter at the expiration of each period of two years from the date of the last report.

(5)

On consideration of the report, the President may order that the person so detained be discharged or otherwise dealt with, subject to such conditions as to his remaining under supervision in any place or by any person, and to such other conditions for ensuring the safety and welfare of the person in respect of whom the order is made and of the public, as the President thinks fit.

(6)

Notwithstanding the subsections (4) and (5), a person or persons thereunto empowered by the President may, at any time after a person has been detained by order of the President under subsection (3), make a special report to the Minister for transmission to the President, on the condition, history and circumstances of the person so detained, and the President, on consideration of the report, may order that the person be discharged or otherwise dealt with, subject to such conditions as to his remaining under supervision in any place or by any person, and to such other conditions for ensuring the safety and welfare of the person in respect of whom the order is made and of the public, as the President thinks fit.

(7)

The President may at any time order that a person detained by order of the President under subsection (3) be transferred from a mental hospital to a prison or from a mental hospital, or from any place in which he is detained or remains under supervision to either a prison or a mental hospital.

[Act No. 22 of 1959, s. 16, Act No. 13 of 1967, First Sch., L.N. 124/1964.]



	167.
	Procedure when accused does not understand proceedings

(1)

If the accused, though not insane, cannot be made to understand the proceedings—

(a)

in cases tried by a subordinate court, the court shall proceed to hear the evidence, and, if at the close of the evidence for the prosecution, and, if the defence has been called upon, of any evidence for the defence, the court is of the opinion that the evidence which it has heard would not justify a conviction, it shall acquit and discharge the accused, but if the court is of the opinion that the evidence which it has heard would justify a conviction it shall order the accused to be detained during the President’s pleasure; but every such order shall be subject to confirmation by the High Court;

(b)

in cases tried by the High Court, the Court shall try the case and at the close thereof shall either acquit the accused person or, if satisfied that the evidence would justify a conviction, shall order that the accused person be detained during the President’s pleasure.

(2)

A person ordered to be detained during the President’s pleasure shall be liable to be detained in such place and under such conditions as the President may from time to time by order direct, and whilst so detained shall be deemed to be in lawful custody.

(3)

The President may at any time of his own motion, or after receiving a report from any person or persons thereunto empowered by him, order that a person detained as provided in subsection (2) be discharged or otherwise dealt with, subject to such conditions as to the person remaining under supervision in any place or by any person, and such other conditions for ensuring the welfare of the detained person and the public, as the President thinks fit.

(4)

When a person has been ordered to be detained during the Presidents pleasure under paragraph (a) or paragraph (b) of subsection (1), the confirming or presiding judge shall forward to the Minister a copy of the notes of evidence taken at the trial, with a report in writing signed by him containing any recommendation or observations on the case he may think fit to make.

[Act No. 22 of 1959, s. 16, Act No. 13 of 1967, First Sch., L.N. 124/1964, Act No. 13 of 1982, s. 4,Act No. 5 of 2003, s. 75.]




c. to have access to effective remedies that are appropriately proportional to the right (s) infringed and which are tailored to their specific situation; and
Victim Protection Act 17 of 2014

Section 2 of the Victim Protection Act defines a vulnerable victim to mean a victim who, due to age, gender, disability or other special characteristics, may require the provision of special justice and support.
Section 9(1) (a) provides that during the trial process, a victim may be present either in person or through a representative of their choice. The victim's views and concerns may be presented to the court by the legal representative acting on behalf of the victim. It seems that instead of approaching the issue of testifying from the perspective that every person can give evidence with the right supports and accommodations, the Act is leaning towards the provision of another person to give evidence on behalf of the victim. This provision runs the risk of violating the right of the victim to exercise legal capacity and may in effect further disempower the victim.

Section 17 of the Act is about the rights of vulnerable victims. In section 17(1), a victim may be vulnerable on account of ‘intellectual impairment’ or ‘disability’ among other specified status. Where the court has doubts as to whether a victim should be declared a vulnerable victim in terms of the Victim Protection Act, the court may summon an expert to appear before it and advise it on the vulnerability of the victim. According to section 17(3), once a victim is declared vulnerable, the court shall direct that a representative be appointed in respect of such a victim. In the event that a vulnerable victim is not able to act in person, the victim shall appoint a representative to act on their behalf or request a victim officer to act on their behalf.
Section 26 of the Victim Protection Act provides for victim restitution. According to this section, the victim has a right to compensation from the offender for economic loss occasioned by the offence, loss or damage to property, personal injury, costs of any medical or psychological treatment and costs of necessary transportation and accommodation suffered or incurred as a result of an offence among other costs.
Under the Victim Protection Act, compensation is additional to any other existing penalty under law.
The Act establishes a Victim Protection Board which has several roles including collection of data on victims. In section 32(2)h, the Board is responsible for the ‘compilation and documentation of disaggregated data annually, by age, county and gender, of victims of crime for purposes of policy formulation and program direction’. However it is not required to disaggregate data by disability.

See also question 1 (a) above

d.  To have effective access to justice in the context of disasters, migration and asylum-seeking, conflict and post-conflict situations and transitional justice, and formal or informal systems and transitional justice, and formal or informal systems of customary, indigenous and community justice, among others
The Refugees Act of 2006 
Section 26 provides that:

the Minister  may  make  Regulations   generally  for  the  better  carrying  out the provisions of this Act and that these regulations may provide for the protection of women, children,  unaccompanied minors, persons with disabilities and other disadvantaged groups.

Community justice systems have been said to discriminate against persons with disabilities

The Truth, Justice and Reconciliation Commission of Kenya (TJRC) was set up in 2008, following Kenya’s disputed 2007/2008 elections. One of the findings of the Truth, Justice and Reconciliation Commission in its report was that
most  security operations in the country in which killings, torture and sexual crimes were committed,  were  also  characterized  by  the  burning  of  houses,  theft  or  killing  of  cattle, looting of property and destruction of crops. The impact of these violations was particularly borne by the most vulnerable in society such as women, children, persons with disabilities and the elderly.

The Special Support Department established pursuant to section 27  of  the  Truth Justice and Reconciliation  Act, provided  that  the Commission  could  put  in  place  special  arrangements  and  adopt  specific  mechanisms  and  procedures  to  address  the  experiences  of  women,  children,  persons  with  disabilities,  and  other  vulnerable  groups.  Its primary role was to ensure that the situation and experiences of these vulnerable groups were consistently and adequately  addressed  in  all  the  processes  of  the  Commission.

In it’s finding, the Truth Justice and Reconciliation Commission found that in cases of violence, people with disabilities face additional danger and exposure to sexual violence. The Commission report attributed their heightened risk to poor sight, limited ability to move, inability to access information warning about impending danger, mental incapacity and other related challenges.
 
2. Do you have examples from your country on:

a. how procedural and age-appropriate accommodations are provided and applied, including protocols or other guidelines;

To respond to this question, we would like to share some decided Kenyan cases involving persons with disabilities.

Fredrick Musyoki King’ola v Republic
 - this was a defilement case of a girl who had mental disability and procedural accommodations were used. She was declared as a vulnerable witness who needed to testify with the assistance of an intermediary. An intermediary was therefore appointed on her behalf in accordance with section 31 of the Sexual Offences Act and she testified in court using the intermediary.

Similarly in the case of Isaac Okuku alias Zakayo v Republic
, which was also a defilement case of a girl with mental disability, the learned judge F. Tuiyott stated that,

“Where the reason for vulnerability is on account of mental impairment or disability, The Court should, it is proposed, first carry out an inquiry as to whether the witness is likely to be vulnerable. That inquiry should be carried out in a manner that protects and upholds the dignity of the witness. Regard must be made that labeling someone mentally disordered or impaired may carry a stigma. As a rule the inquiry should be carried out in camera. The purpose of the inquiry is for the Court to satisfy itself that the witness is likely to be suffering from mental impairment. The Court itself may not be properly tooled or trained to assess the mental condition of the witness. Should the Court be satisfied that the witness is likely to be suffering from a mental disorder or impairment then it should direct that he/she undergoes a Psychiatrist assessment or Review. A professional opinion by a Psychiatrist should then settle the matter”.

In David Muchiri Njue v Republic

This was a case of rape and incest in which the victim was a girl with mental disability. She was able to speak through E R (PW.2) who is her grandmother. PW.2 stated that: “I am speaking on behalf of the complainant because she is mentally retarded and not able to testify.” The court found that the trial court properly exercised its discretion by allowing the complainant to testify as sworn witness through her grandmother, which is in accordance with section 125(2) of the Evidence Act. 

Republic v Elijah Weru Mathenge
the accused developed a condition while in the prison rendering him unable to speak therefore the court accommodated him. The judge stated the following,

“After due consideration of the law, the cases cited and the circumstances of this case, it is my view that the underlying requirement in handling a case with a witness with disability is to adopt appropriate measures that adequately facilitate that witness to tender intelligible evidence without compromising the accused person’s fair trial. I have considered the options of communication in situations where the witness cannot speak. It is my considered view that the option that best suits the situation this court finds itself in is one where the accused is able to convey himself through a combination of methods including the recording of his own statement in answer to pre-prepared questions in examination-in-chief by his counsel and in cross examination by the prosecutor; by signs and gestures like nodding his head in affirmation to an question and shaking his head in negation to a questions put to him by his counsel in examination-in-chief or in cross-examination by the prosecutor. The condition of the accused is new as it developed while he was in custody. However if he is able to get an intermediary who does not have any interest in his case and who is able to understand his method of communication then this court will also allow the use of that intermediary”.

David Ntabo Ondieki v Republic
, the magistrate conducted a voire dire examination after which she determined that the victim was unable to answer questions put to her on account of her tender age and her mental inability to coherently answer them. The learned trial magistrate invoked the provisions of Section 31of the Sexual Offences Act and declared the complainant a vulnerable witness and appointed her mother as her intermediary. 

Another accommodation provided for under the law is the witness protection box. Section 31(4) of the Sexual Offences Act provides that once declared vulnerable, the court may direct that a witness give evidence under the protective cover of a witness protection box. Section 31(4) of the Sexual Offences Act provides that, a court may direct that a witness once declared vulnerable, give evidence under the protective cover of a witness protection box. However, according to a report on access to justice by persons with intellectual disabilities in Kenya published by Kenya Association of the Intellectually Handicapped (KAIH)
, witness protection boxes apart from Nairobi Courts, were said to be either absent or impractical.  Respondents practicing out of Nairobi highlighted that some witness boxes lack sound amplifying devices and are not conducive to the witness being heard, particularly vulnerable witnesses some of whom tend to talk in low pitch. It was also pointed out that the norm in Kenya is for the witness to face the accused in court.

In its report to the CRPD Committee, Kenya highlighted that the judiciary is in the process of putting in place age-related accommodations to ensure effective participation of children and young persons with disabilities.
The Kenya state report to the CRPD Committee also notes that courts are being adapted to suit the accessibility challenges of persons with disabilities including children with disabilities the state report gives the example of the newly constructed Milimani Court which is disability friendly.

b. Training programmes on the right of access to justice for persons with disabilities for judges, lawyers, prosecutors, police, social workers, language and sign language interpreters, legal aid centres, other judicial and administrative bodies intervening in judicial or quasi-judicial instances;
The Open Society Foundations (OSF) through its Eastern African Initiative (Open Society Initiative for East Africa) and Human Rights Initiative convened a two-day workshop at the Panafric Hotel in Nairobi, Kenya on 4th and 5th November 2014. Participants included over twenty activists and lawyers from five organizations working on access to justice in East Africa.
 A follow up to this meeting was held on 31 August – 2 September 2015 at the Sarova Panafric Hotel in Nairobi, Kenya; this convening involved training of prosecutors and magistrates on access to justice by persons with intellectual disabilities. The training was carried out in conjunction with an Israeli NGO named ‘Bizchut’.  A further meeting on access to justice by persons with intellectual disabilities was held in July 2016.

According to Kenya’s state report to the CRPD Committee, the Government has taken measures to ensure effective training of personnel in the national justice and prison system. The Government has also been committed to sensitize the public on the rights of persons with disabilities, including sensitizing law enforcement agencies, legal practitioners, medical personnel and other actors in handling cases affecting persons with disabilities.

Users and Survivors of Psychiatry - Kenya has been training chiefs, police and county government officials on the right to access to justice for persons with disabilities, in particular persons with psychosocial disabilities. In 2016, training sessions were conducted in 4 counties: Nairobi, Nakuru, Nyeri, Kiambu. Users and Survivors of Psychiatry – Kenya has also been involved in Training Court Users Committees in Kiambu and Nyeri counties on support accommodations required by persons with disabilities.

Kenya Association for the Intellectually Handicapped (KAIH) has been training chiefs, probation officers, police, prosecutors and lawyers on the right to access to justice for people with intellectual disabilities focusing on understanding intellectual disability, use of alternative and augmentative communication, supports and accommodation including procedural accommodations. To date KAIH has held trainings in Nairobi and Mombasa counties.
Other institutions such as the National Council for Persons with Disabilities and the Kenya National Human Rights and Equality Commission, are legally mandated to create awareness among key stakeholders and train key personnel in the national justice and prison system with respect to human rights and in particular the rights of persons with disabilities.

c. education programmes on the right of access to justice for persons with disabilities for law students as well as in schools of social work, sign language interpretation, forensic science, psychiatry and psychology, among other relevant faculties; and
The Government has been piloting the National Legal Education and Awareness

Programme (NALEAP) through the Governance, Justice, Law and Order Sector (GJLOS) Reform Programme. NALEAP targets the poor and marginalized in the society and seeks to among others; cover legal advice, awareness and representation particularly in those cases where it is most needed.

There is no training on disability scheduled for the Law Society of Kenya Continuous Professional Development Program

The University of Nairobi, School of Law introduced a new course on Disability Rights (GPR 456) in 2016. Also ‘Disability Rights’ is an elective course, it opens a new platform for law students who are interested in learning about disability rights. The rights of persons with disabilities also forms a critical part of the Equality module, which is a compulsory course at the University of Nairobi, School of Law.
d. Legal aid programmes, public and/or private, which include the right of access to justice for persons with disabilities in their practices, including  the availability of  support and liaison services for courts or other judicial or quasi-judicial instances.

Section 4 (e) of the Legal Aid Act states that, in the performance of the functions and the exercise of the powers conferred on the National Legal Aid Service under this Act, the Service shall be guided by protection of marginalized groups. This may be read to include persons with disabilities. 
Section 5 of the Legal Aid Act of 2016 establishes a National Legal Aid Service whose functions include; undertaking and promoting research in the field of legal aid, and access to justice with special reference to the need for legal aid services among indigent persons and marginalized groups; and also taking appropriate measures to promote legal literacy and legal awareness among the public and in particular, educate vulnerable sections of the society on their rights and duties under the Constitution and other laws.

Section 9 of the Legal Aid Act addresses the establishment of Board of Service and one of the members of the Board is required to be nominated by the National Council of Persons with Disabilities.

Section 38 of the Persons with Disabilities Act states that the Attorney-General, on consultation with the National Council for Persons with Disabilities and the Law Society of Kenya is required to make regulations providing for free legal services for persons with disabilities with respect to particular matters such as violation of the rights of persons with disabilities, deprivation of their property and cases involving capital punishment of persons with disabilities. Subsection (4) provides that ‘the Chief Justice shall endeavour to ensure that all suits involving persons with disabilities are disposed of expeditiously having due regard to the particular disability and suffering of such persons.
 The Persons with Disabilities Act was enacted in 2003 and these rules under section 38 have never been developed.
In practice in Kenya,  legal  aid  is  largely  provided  only to  persons accused of  capital  offences.  The National Council for   Administration   of   Justice   (NCAJ) is mandated   to   give   guidelines   and   policies on access to justice.    At  county  level,  this body    is    represented    through    the    Court Users  Committee  (CUC)  who  should  have  2 representatives  of  persons  with  disabilities.

3. Does your country have laws, policies and strategies to ensure the participation of persons with disabilities on an equal basis with others in the judiciary or other judicial or quasi-judicial instances, including in their role as judges, witnesses, jurors, lawyers or any other active party to judicial or quasi-judicial procedures?
Role as witnesses

Several Kenyan laws permit the appointment of guardian, which hinders equal participation by persons with disabilities as witnesses in the justice system. These laws include the Mental Health Act, the Civil Procedure Act and Rules and the Children’s Act.

Under the Mental health Act, the court may make orders for the management of the estate of any person suffering from mental disorder; and for the guardianship of any person suffering from mental disorder by any near relative or by any other suitable person.

On Civil Procedure Act and Rules, see question 1b above.

Section 107 of the Children’s Act provides that where a child suffers from a mental or physical disability or illness rendering him or her incapable of maintaining himself or herself or managing his own affairs and property without a guardian’s assistance, the court may order extension of guardianship for such a child. 
Role as jurors

Kenya does not have a jury system.

Role as judges and lawyers

Not aware on the involvement of persons with disabilities as judges and/or lawyers. 
See question 1 above for more information.
4. Does your country monitor and collect disaggregated data with respect to access to judicial or quasi-judicial procedures concerning:

a. the participation of persons with disabilities in judicial or quasi-judicial procedures, including the number of complaints submitted, nature of complaints and outcomes;
Research carried out by Kenya Association for the Intellectually Handicapped
 found that there is a failure to capture data on disability at the reporting stage, making it difficult to make necessary accommodations throughout the criminal justice system. It is difficult to adequately accommodate an individual in court proceedings in circumstances where the first time the actors in the justice system realize that the witness has a disability is when the witness is just about to testify in court.
 Actors in the criminal justice system in Kenya currently do not capture data on disability at reporting stage, making it difficult to provide the appropriate accommodations throughout the justice system (i.e details on disability are not captured in the charge sheet, court register, court file etc). 
b. persons with disabilities obtaining remedies and the nature of those remedies, whether they are adequate, effective, prompt and appropriate, responding to their specific situation;

Not aware as to whether this information exists
c. persons with disabilities being convicted, the nature of their sentence, and whether they benefitted from  safeguards of the right to fair trial on an equal basis with others; and
Not aware as to whether this information exists
d. the opening and conduct of impartial and independent  investigations of human rights violations of persons with disabilities, particularly those relating to the right to life, liberty and security of the person, freedom from violence, abuse and exploitation, and freedom from torture or cruel, inhuman or degrading treatment or punishment.

Not aware as to whether this information exists
Thank you for the opportunity to contribute.
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