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INPUT OF THE SLOVAK NATIONAL CENTRE FOR HUMAN RIGHTS TO THE REQUEST OF THE OFFICE OF THE UN HIGH COMMISSIONER FOR HUMAN RIGHTS CONCERNING ACCESS TO JUSTICE OF PERSONS WITH DISABILITIES

The Slovak National Centre for Human Rights (the Centre) is a national human rights institution established in the Slovak Republic, accredited with status B by the International Coordinating Committee of National Human Rights Institutions. As an NHRI, the Centre is a member of the European Network of NHRIs (ENNHRI). The Centre was established by the Act of the Slovak National Council No. 308/1993 Coll. on the Establishment of the Slovak National Centre for Human Rights. Pursuant to Act No. 365/2004 Coll. on Equal Treatment in Some Areas and on Protection from Discrimination, and on amendments and supplements of certain acts, as amended (the Anti-discrimination Act) the Centre acts also as the only Slovak equality body. As an NHRI and Equality Body, the Centre performs a wide range of tasks in the area of human rights and fundamental freedoms including the observance of the principle of equal treatment. The Centre among other powers: 

1) Monitors and evaluates the observance of human rights and the observance of the equal treatment principle;

2) Conducts research and surveys to provide data in the area of human rights; gathers and distributes information in this area; 

3) Prepares educational activities and participating in information campaigns aimed at increasing tolerance of the society; 

4) Provides legal assistance to victims of discrimination manifestations of intolerance; 

5) Issues expert opinions on matters of the observance of the equal treatment principle; 

6) Performs independent inquiries related to discrimination; 

7) Prepares and publishes reports and recommendations on issues related to discrimination; 

8) Provides library services and services in the area of human rights.

1. Does your country have laws, policies or guidelines on access to justice, at any level of government, which ensure persons with disabilities, particularly women and children with disabilities:

a. to participate in judicial and administrative proceedings on an equal basis with others in their role as witness, juror, complainant, defendant or other, including through the provision of procedural and age-appropriate accommodation (please identify and share the text of those provisions).

According to the article 12 para 1 of the Constitution of the Slovak Republic, all human beings are free and equal in dignity and in rights. Their fundamental rights and freedoms are inalienable, indivisible, imprescriptible and irrevocable. The Constitution also in the article 12 para. 2 provides, that fundamental rights shall be guaranteed in the Slovak Republic to everyone regardless of sex, race, colour, language, belief and religion, political affiliation or other conviction, national or social origin, nationality or ethnic origin, property, descent or any other status. No one shall be aggrieved, discriminated against or favoured on any of these grounds.


Among fundamental human rights and freedoms, the Constitution of the Slovak Republic also guarantees the right to judicial and other legal protection (Seventh section of the Constitution, Articles 46, 50). These provisions guarantee the fundamental human rights equally for persons with disabilities. The Constitution provides the following:

Article 46

(1) Everyone may claim his/her right by procedures laid down by a law before an independent and impartial court or, in cases provided by a law, at other public authority of the Slovak Republic. 

(2) Any person who claims his/her rights were denied by a decision of a body of public administrative authority may turn to court to review the legality of the decision, unless law stated otherwise. The review of decisions, which relate to the fundamental rights and freedoms, however shall not be excluded from the jurisdiction of courts. 

(3) Everyone have the right to compensation of a damage caused by an unlawful decision of a court, or other public authority or a body of public administrative authority or by another improper official procedure. 

(4) A law shall lay down details and terms of the judicial and other legal protection.



The Slovak legislation provides legal institutes, which ensure access to justice and equality before the law also for the persons with disabilities. With the presence of these „support“ legal institutes, the factual inequality is balanced, e.g. by the establishment of the process guardian for a person with disability for the purpose of court trial, etc. These institutes ensure equal position of disabled persons in proceedings by providing various types of support, even when they are in position of witness, complainant or defendant, etc. Several legal institutes can be mentioned.

The Act No. 161/2015 Coll. Rules of Civil Non- contentious Litigation (the “Act No. 161/2015 Coll.“) provides; that the court applies and interprets the law in the equal way in relation to all parties of judicial proceeding. If the party of the judicial proceeding is person with disability, the court ensures effective access to justice on equal basis with the other parties (Article 4). The Act No. 161/2015 Coll. also provides the specific type of proceeding, the proceeding concerning legal capacity (Articles § 231- 251 of the act). The most significant change, in comparison to the previous legislation is, that it is no longer possible to fully deprive a person of his/her legal capacity, the legal capacity can be only limited, or a court can decide about the change of limitation of legal capacity or its regranting. In terms of a person, whose legal capacity is at stake in the legal proceeding, it is important to state the following: A person, whose legal capacity should be the subject of proceeding, is entitled to initiate such proceeding. This person is considered party of the judicial proceeding. This person is also eligible to act fully independent. The court informs this person about her/his procedural rights and obligations, especially about the rights to choose a representative. This guidance of court is made in way, which takes into consideration the health condition of this person. The person whose legal capacity is the subject of legal proceeding is entitled to request the presence of his/her confidant, who is not his/her representative. The court inform this person about such right. The legal proceeding which concerning the legal capacity is always associated to the proceeding on appointment of a guardian.


The Act No.160/2015 Coll. Rules of Civil Contentious Litigation (the “Act No. 160/2015 Coll.“) provides that parties to the procedure are equal. This means that they have equal opportunities to use procedural defence and argumentation, except if the nature of the subject matter of the procedure requires strengthened protection of a party in order to balance naturally unequal status of the parties. The court takes into consideration also the specific needs of parties, which result from their health condition. (Article 6) This previous one, when this provision is among the „basic principles“, which have to be fulfilled throughout the whole proceeding. Under the Act No. 160/2015 Coll. everyone is allowed to act independently before the court at extent, that he/she has legal capacity (§67). At the extent that the natural person does not have ability to act independently before the court, the legal representative or process guardian act on behalf of this person (§68). The court appoints the process guardian to a person, when this person cannot act independently before the court and does not have the legal representative, or in cases, when a legal representative cannot act on behalf of a person or is inactive (§69). 


In the field of criminal law, the criminal code does not recognise the term „person with disability“. The Act No. 300/2005 Coll. Criminal Code (the “Act No. 300/2005 Coll.“) uses the term “protected person“, which covers also „ill persons“ (§ 139). The legal definition of ill person for the purpose of Criminal Code is set out in the Article § 127 (6) of the Act No. 300/2005 Coll. Ill person is a person, who at the time; when the crime was committed, suffers from physical illness or mental illness (even if temporary), regardless if the person is temporarily incapable of work, also a person, with modified working ability, invalid person, or person with severe disability, while the intensity of such illness or disability corresponds to the severe damage to the health. The category of the “protected persons“ has greater protection (through the so-called “qualified merit of crime“). 


The legislation which relates to the procedural rules in the field of criminal law is governed by the Act No. 301/2005 Coll. Criminal Procedure Code (The “Act No.301/2005 Coll.“). According to this act, natural persons have equal rights in the position as an accused person, a damaged/injured person, a witness or a concerned person. Under the Act. No 301/2005 Coll. when the accused person is deprived of legal capacity, or his/she legal capacity was limited, this person is represented by his/her legal representative. The legal representative is obliged to carry out these rights also in line with the will of the accused person, but only when it is in favour of the accused person (§ 35).
There is also the obligation set by the Act No. 301/2005 Coll., according to which, when the accused person is deprived of legal capacity, or his/her legal capacity was limited, he/she has to be represented by an advocate (§ 37). The accused person has to be represented by the advocate also when a court or a prosecutor or a policeman (at pre-trial, preparatory proceeding) consider, that it is necessary, especially for the presence of doubt about the ability of the accused person to defend himself/herself (§ 37). Also the injured/damaged person or the concerned person, who were deprived of their legal capacity or whose legal capacity was limited, are represented by their legal representatives, in case of the insured/damaged person, her/his legal representative is obliged to delegate the representation to an organisation for help to the injured/damaged persons (§ 45, § 48). The Act also provides, that a prosecutor, a policeman and court are obliged to inform the injured/damaged person about her/his rights and enable her/his to exercise these rights. And in cases, when the ability of the injured/damaged person to understand this guidance is influenced by his/her special features, the court, prosecutor and policeman are obliged to explain the rights in a way in which the injured/damaged person is able to understand the content of guidance (§ 49). The witness, who is not able due to her /his physical disability to be present at the hearing, can be heard also by using technical equipment. The witness also shall take an oath before her/his hearing. However, if the witness is a person with hearing disability or a deaf person, the oath will be translated to the sign language and the witness will sign the text of oath. If there is assumption, that the witness, due to his/her physical or mental disability was not able to perceive the circumstances, or is not able to denounce about the circumstances, or is not able to understand the text of the oath, he/she is not taken under the oath. There should be at least the expert opinion about his/her health condition.


The person with disabilities have also the right on the interpreter. According to the Act No. 382/2004 Coll. on experts, interpreters and translators. The interpreter is also the interpreter of sign language, articulate interpreter and the interprets for deafblind persons.

b. to have individual legal standing in all administrative and judicial procedures, including the right to be heard as part to their specific right to fair trial. 

In general, as mentioned in the previous question, there is no special individual legal standing of persons with disabilities in administrative or judicial procedures. The Slovak legislation seeks to create equal conditions for all terms of their position before the law, including the persons with disabilities. With these aim the legislation provides also the principle of equal position of parties of any proceeding. 


There is some natural inequality between healthy persons and persons with disabilities and especially for this reason and with purpose to balance this inequality, the legislation contains or regulates specific measures to help persons with disabilities to defend their rights in administrative and judicial proceedings. Persons with disabilities are e. g. represented with their legal representatives, the court can appoint them also the procedural guardian, in the criminal proceeding the accused persons with disability have to be represented by advocate, when the person with disability is not able to communicate, there is an obligation to establish interpreter into sign language, etc.

The Slovak legislation regulates specific measures, which have to be applied in (general) proceedings concerning persons with disabilities with an aim to ensure them equal position in all administrative and judicial procedures and to ensure, that they are allowed to defend their rights or provide testimony in proceedings.

c. to have access to effective remedies that are appropriately proportional to the right(s) infringed and which are tailored to their specific situation; and

Every person may claim his/her right by procedures laid down by law before an independent and impartial court or, in cases provided by a law, before other public authority.


Persons with disability also have the right to access to justice, they are allowed to lodge their claims in courts or complaints to other authorities.


Moreover, the Slovak National Centre for Human Rights, as the only antidiscrimination body in Slovak Republic, is entitled to handle complaints on discrimination, including those of persons with disabilities discriminated on the ground of their disability, or on any other discrimination ground. The Centre can also represent parties to antidiscrimination disputes in court proceedings concerning discrimination.


Persons with disability are also entitled, under the Act No. 176/2015 Coll. on the Commissioner for Children and the Commissioner for Persons with Disabilities, to contact the Commissioner for Persons with Disability, who provides support and enforcement of rights of persons with disabilities under the international treaties ratified by the Slovak Republic (Art. 33 CRPD mechanism).

d. to have effective access to justice in the context of disasters, migration and asylum-seeking, conflict and post-conflict situations and transitional justice, and formal or informal system of customary, indigenous and community justice, among others. 

The Ministry of Justice, under the Act No. 480/2002 Coll. the Ant on Asylum, creates appropriate conditions within the asylum facilities also for accommodation for foreigners and care for them, and takes into consideration specific needs of vulnerable persons, which were identified based on assumption of their health condition. A group of vulnerable persons covers, inter alia, also persons with disabilities. The Ministry, within the process of placing foreigners at asylum facilities also takes into consideration their health conditions (§ 39).


According to the Act. No. 42/1994 Coll. on Civil Protection of Population provides, that single financial assistance, can be provided to a natural person, when as a consequence of exceptional occurrence, a family house, or flat or another dwelling together with its equipment, which were used at the time of exceptional occurrence, were damaged or destroyed (§ 28a). This kind of help can be provided upon request. A municipality together with the Office of labour, social affairs and family consider social situation of the applicant. The social situation is considered also concerning the status of the applicant as a person with disability.
2. Do you have examples from your country on:

a. how procedural and age - appropriate accommodations are provided and applied, including protocols or other guidelines. 


It is legal obligation to fulfil the above-mentioned legal institutes. They are in every process concerning persons with disabilities. Failure to do so can result in action.

Good example is a judgement of the Constitutional Court of the Slovak Republic – III 2/2014 of 25 March 2014. The Constitutional Court stated, that the District Court through the implementation of decision (removal and handover of child) did not take into consideration the specifics of the act, through which the communication was lead mainly verbally, and that there was the need to take interpreter to the sign language when communicated with the complainant. With this process the court violated the fundamental right of the complainant to the interpreter in accordance with the Article 47 (4) of the Constitution of the Slovak Republic and this meant also the breach of the fundamental right of the complainant to equality of parties to court proceedings under the Article 47 (3) of the Constitution of the Slovak Republic. This also led to infringement of the right to judicial protection guaranteed by the Article 46 (1) of the Slovak Constitution. 

b. training programmes on the right of access to justice for persons with disabilities for judges, lawyers, prosecutors, police, social workers, language and sign language interpreters, legal aid centres, other judicial and administrative bodies intervening in judicial or quasi-judicial instances;


The Judicial Academy fulfils the tasks related to education for judges, prosecutors and inter alia, judicial officers. The Judicial Academy was established by the Act No. 548/2003 Coll. on the Judicial Academy, as the educational institution with countrywide scope for the sector of the Ministry of Justice of the Slovak Republic and the General Prosecution of the Slovak Republic. 


With the interest to ensure efficient access to justice for persons with disabilities, also the Ministry of Interior of the Slovak Republic supports the education of police officers on the themes that relate also to work with persons with disabilities.

c. educational programmes on the right of access for persons with disabilities for law students as well as in schools of social work, sign language interpretation, forensic science, psychiatry and psychology, among other relevant faculties; and


According to its mandate, the Centre provides educational activities, inter alia, also for the students of law. The Centre provides the activities, which are focused on several themes, including human rights, non-discrimination, and the rights of persons with disabilities. 

d. legal aid programmes, public and/or private, which include the right of access to justice for persons with disabilities in their practices, including the availability of support and liaison services for courts or other judicial or quasi-judicial instances.


The Slovak Republic has adopted a National Programme of Living Conditions for Persons with Disabilities for the Years 2014-2020. This document sets out several measurements which relate to the protection and promotion of the rights of persons with disabilities in several life areas such as accessibility, education, health care, personal mobility. This document, inter alia, relates to the work and employment of persons with disabilities and awareness raising about the rights and needs of persons with disabilities, with respect to their rights and dignity and access to justice.


One of these measurements was focused on removal of the interpretative uncertainties and problems, which are presented in application practice, to accelerate/speed up court proceedings and to remove delays in proceedings regarding legal capacity of persons (fulfilment of this measure: through recodification of the Code of Civil Procedure, which was completed).

3. Does your country have laws, policies and strategies to ensure the participation of persons with disabilities on an equal basis with others in the judiciary or other judicial or quasi-judicial instances, including in their role as judges, witnesses, jurors, lawyers or any other active party to judicial or quasi-judicial procedures?

Laws:

Slovakia ratified the UN Convention on the Rights of Persons with Disabilities (the “Convention”) in 2010. The Convention is part of the Slovak legislation and strengthens the protection of the rights of persons with disabilities. 

The Constitution of the Slovak Republic also protects the rights of persons with disabilities in Article 12 Section 2: “Fundamental rights shall be guaranteed in the Slovak Republic to everyone regardless of sex, race, colour, language, belief and religion, political affiliation or other conviction, national or social origin, nationality or ethnic origin, property, descent or any other status. No one shall be aggrieved, discriminated against or favoured on any of these grounds.“ Any other status covers the rights of persons with disabilities.

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection from Discrimination (the Antidiscrimination Act) is more specific than the Constitution of Slovak Republic in the area of non-discrimination. The Antidiscrimination Act provides protection from persons with disabilities from discrimination in the areas of employment, education, health care, provision of goods and services and social security.

The participation of persons with disabilities on an equal basis with others in the judiciary or other judicial or quasi-judicial instances, including their role as judges, witnesses, jurors, lawyers or any other active party to judicial or quasi-judicial procedures is protected and guaranteed by the § 2 of the Antidiscrimination Act – “Adherence to the principle of equal treatment shall lay in the prohibition of discrimination on grounds of sex, religion or belief, race, nationality or ethnic origin, disability, age, sexual orientation, marital or family status, colour, language, political affiliation or other conviction, national or social origin, property, lineage or any other status or on grounds of reporting of crime or any other wrongdoing.“

The definition of a person with disabilities is included in these national acts:

· Act No. 5/2004 Coll. on Employment Services

· Act No. 461/2003 Coll. on Social Insurance

· Act No. 447/2008 Coll. on Cash Benefits for Compensation of Severe Disability

· Act No. 131/2002 Coll. on Universities and on amendments and supplements to certain acts, as amended by Act No. 57/2012 Coll., amending and supplementing Act No. 131/2002 Coll. on Universities and on amendments and supplements to certain acts, as amended

· Act 448/2008 Coll. on Social Services and on amendment and supplement of the Small Business Act

· Act No. 311/2001 Coll. the Labour Code

· Act No. 245/2008 Coll. on Upbringing and Education and on amendments and supplements of certain acts

· Act No. 385/2000 Coll. on Judges and Lay Judges and amending and supplementing certain acts 

· Act No. 160/2015 Coll. on Civil Litigation 

· Act No. 71/1967 Coll. on Administrative Proceedings

Legal documents mentioned above cover and protect the rights of people with disabilities in general. It means the equal treatment in judicial or quasi-judicial instances, including roles as judges, witnesses, lawyers or any other active party to judicial or quasi-judicial is for people with disabilities guaranteed.  

Concrete provisions regarding to the selection procedure of judges is laid down in Act No. 385/2000 Coll. On Judges and Lay Judges (as amended). The procurement procedure for judges must be in line with the principle of equal treatment. The Slovak Republic has 15 judges (for the whole area of Slovak Republic) and 2 prosecutors in the General Prosecutors Office of the Slovak Republic who are persons with disabilities.

All persons regardless of their disability are capable to act as witnesses in administrative proceedings. Act No. 71/1967 Coll. on Administrative Proceedings provides only a general provision regarding witnesses in administrative proceedings according to which no citizen may refuse to be examined as a witness, he must state the truth and must not leave unrelated any of the facts. 

Slovak judicial system does not have the jury.

Strategies:

The National Programme for the Development of the Living Conditions of Persons with Disabilities consult all issues with organisations of persons with disabilities and covers years 2014 – 2020. Historically first national programme for the development of the living conditions of persons with disabilities was adopted in 2001. The Slovak Republic, as one of the countries that signed the Convention, reports every 4 years on the status of implementation of the provisions of the Convention to the CRPD Commission and the next report is scheduled in 2020.

Respecting the Convention, the Constitution of the Slovak Republic, the Antidiscrimination Act and other relevant acts and programmes, the Slovak Republic ensures participation of persons with disabilities in the judiciary or other judicial or quasi-judicial instances (including the role of judges, witnesses, jurors, lawyers or any other active party to judicial or quasi-judicial procedure).

4. Does your country monitor and collect disaggregated data with the respect to access to judicial or quasi-judicial procedures concerning:

a) the participation of persons with disabilities in judicial or quasi-judicial procedures, including the number of complaints submitted, nature of complaints and outcomes
The Centre does not dispose of statistical date in this area. 

b) persons with disabilities obtaining remedies and the nature of those remedies, whether they are adequate, effective, prompt and appropriate, responding to their specific situation
There are several relevant judgments in this area. As a crucial judgement, the Centre would like to point out the Judgment of the Supreme Court of the Slovak Republic in case 7Sžo/83/2014
, which decided the acceptation of a child with specific educational needs because of disability. In this judgement were used concrete provisions of the Convention in the Slovak judiciary. 

c) persons with disabilities being convicted, the nature of their sentence, and whether they benefitted from safeguards of the right to fair trial on an equal basis with others

d) the opening and conduct of impartial and independent investigations of human rights violations of persons with disabilities, particularly those relating to the right to life, liberty and security of the person, freedom from violence, abuse and exploitation, and freedom from torture or cruel, inhuman or degrading treatment or punishment.

Ad c) and d)

The Centre contacted the Ministry of Justice of the Slovak Republic regarding the number, nature and outcomes of complaints submitted by people with disabilities. The Ministry of Justice of the Slovak Republic did not give to give its statement to points c) and d) of this questionnaire. 

The Centre does not have any other statistical date relevant for the above-mentioned questions.

� http://www.supcourt.gov.sk/data/att/47341_subor.pdf





