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Subject: Human Rights Council resolution 31/6
The Office of the United Nations High Commissioner for Human Rights (OHCHR) presents its compliments to all Permanent and Observer Missions to the United Nations Office at Geneva and has the honour to refer to Human Rights Council resolution 31/6 on the rights of persons with disabilities.

The above-mentioned resolution requests the OHCHR “to prepare its […] annual study on the rights of persons with disabilities with a focus on article […..] 13 of the Convention [regarding the right of access to justice] in consultation with States and other relevant stakeholders, regional organizations, the Special Rapporteur on the rights of persons with disabilities, civil society organizations, including organizations of persons with disabilities, and national human rights institutions, requiring contributions to be submitted in an accessible format” (paragraph 18) and to make it available prior to the thirty-seventh session of the Council.

The OHCHR would be grateful to receive any relevant information for the preparation of this study. In particular, views and information would be welcome in relation to the following questions:
1.
Does your country have laws, policies or guidelines on access to justice, at any level of government, which ensure persons with disabilities, particularly women and children with disabilities:

a.  to participate in judicial and administrative proceedings on an equal basis with others in their role as witness, juror, complainant, defendant or other, including through the provision of procedural and age-appropriate accommodations (please identify and share the text of those provisions);

The full and equal exercise of human rights and fundamental freedoms is incorporated into the Constitution of the Republic of Estonia. The right to equality and non-discrimination is guaranteed under §12 of the Constitution, which states that “[e]veryone is equal before the law. No one may be discriminated against on the basis of nationality, race, colour, sex, language, origin, religion, political or other views, property or social status, or on other grounds”. Moreover, according to the Constitution, everyone is entitled to protection by the government and of the law (§13), and persons with disabilities are under the special care of the state and local governments (§28). The Constitution also guarantees the rights of all persons to recourse to the courts (§ 15). 

b. to have individual legal standing in all administrative and judicial procedures, including the right to be heard as part of their right to fair trial;

The Constitution guarantees the rights of all persons to recourse to the courts (§ 15). Persons with disabilities have full procedural legal capacity, which means that they can exercise all of their procedural rights and obligations independently, unless this has been explicitly restricted by a court of law. Estonian law differentiates between passive and active legal capacity (this is explained in more detail in the country report). Estonia declared when ratifying the Convention: “The Republic of Estonia interprets Article 12 of the Convention as it does not forbid the restricting of a person’s active legal capacity if such need arises from the person’s ability to understand and direct his or her actions. In restricting the rights of persons with restricted active legal capacity, the Republic of Estonia acts according to its domestic laws.” Estonia continues to be of the position that the person’s active legal capacity cannot be restricted because of the person’s disability, but the person’s ability to understand and direct his or her actions. 
Under no circumstances can the active legal capacity of a person be restricted merely because the person has a physical, sensory, mental or intellectual impairment.  Assistance in exercising rights and guardianship are regulated by the Family Law Act and the Code of Civil Procedure to allow for a person to exercise the rights that he or she is unable to exercise on his or her own. Guardianship is not established if the interests of an adult can be protected by granting authorisation to a person of trust or with the assistance of family members or other assistants. The restriction of active legal capacity must not lead to unnecessary consequences or go beyond what is actually necessary. The restricted active legal capacity of an adult therefore affects the validity of the transactions entered into by the person only to the extent to which he or she is unable to understand or direct his or her actions. All matters relating to guardianship are decided by a court order, which may be appealed by the guardian, the person in question (ward) or by the spouse, direct ascending or descending relative or person of trust of the ward. If a guardian is appointed, the guardian’s mandate extends only to the performance of functions for which guardianship is required, which is clearly set out in the respective court order.
c. to have access to effective remedies that are appropriately proportional to the right(s) infringed and tailored to their specific situation;
Estonian procedural law provides that if a participant in a proceeding is deaf, mute or deaf-mute, the course of the proceeding must be communicated to him or her in writing, or through an interpreter or translator during the proceedings (Code of Civil Procedure, §35; Code of Criminal Procedure, §8(1)). The Code of Criminal Procedure further provides that investigative authorities, prosecutors and the courts must provide all persons with a real opportunity to defend themselves (Code of Criminal Procedure, §8(1)), which imposes the obligation to ensure effective communication with persons with disabilities. The criminal defence counsel’s participation in the entire criminal proceedings is mandatory if the person’s mental or physical disability renders him or her unable to defend themselves or if the defending is made difficult by it. 

Minors of at least 15 years of age have the right to participate in proceedings together with a legal representative, i.e. a parent or legal guardian (Code of Civil Procedure, §202), and the courts must hear the opinion of a child of at least 10 years in matters that affect them, and younger children if the court deems that they are sufficiently mature. If a court deems it to be in the interests of the child, the child may be heard outside of the court in his or her familiar surroundings. If necessary, a psychiatrist, psychologist or social worker will be present. 

A child of at least 14 years of age with sufficient capacity to exercise discretion and will has the right, in a family matter on petition pertaining to his or her person, to file an appeal against a ruling without the assistance of his or her legal representative. The same also applies to other matters where a child must be heard before adjudication of the matter (Family Law Act, §553). 

In criminal matters, the participation of defence counsel is mandatory in any case where the accused committed the act when he or she was a minor. Where a minor is called on to give testimony, a child protection worker, social worker, pedagogue or psychologist must be present, unless the investigator has higher education or sufficient training in child protection, psychology or pedagogy. 

Whereas judicial proceedings are as a rule public, a court may declare a proceeding or session to be closed, inter alia, in the interests of a minor or a person with a mental or intellectual disability, and in particular in order to hear the statements or testimony of such person (Code of Civil Procedure, §38).
d. to have effective access to justice in the context of disasters, migration and asylum-seeking, conflict and post-conflict situations and transitional justice, and formal or informal systems of customary, indigenous and community justice, among others.

The principles for ensuring the equal protection by the government and the law is incorporated into the Constitution of the Republic of Estonia. Still, Estonian legislation that regulates the situations of risk (the Emergency Act, the State of Emergency Act, the Peacetime National Defence Act and the Wartime National Defence Act) does not emphasize the special status of disabled people and therefore disabled people may be in a graver danger than other people in case of an emergency. The Rescue Board, the Emergency Centre and other relevant authorities have organised several activities to improve the circumstances of disabled people in situations of risk (such as creating a possibility to contact the rescue hotline via SMS). 
2.
Do you have examples from your country on:
a. how procedural and age-appropriate accommodations are provided and applied, including protocols or other guidelines;

As an example of age-appropriate accommodations in criminal matters, in any case where the accused committed the act when he or she was a minor, the participation of defence counsel is mandatory. Also, where a minor is called on to give testimony, a child protection worker, social worker, pedagogue or psychologist must be present, unless the investigator has higher education or sufficient training in child protection, psychology or pedagogy. 

More examples are provided in the answer for question 1.c.

b. training programmes on the right of access to justice for persons with disabilities for judges, lawyers, prosecutors, police, social workers, language and sign language interpreters, legal aid centres, other judicial and administrative bodies intervening in judicial or quasi-judicial instances;
Professionals (including judges, court registrars, prison officials, police officers, education employees, etc.) have received training on disability. For example judges have participated in disability-related courses in 2011, 2012 and 2015. Also, similar courses are planned for the coming years. In 2016 four judges participated in an international  training „EU Disability Law and the UN Convention on the Rights of Persons with Disabilities“. 
c. education programmes on the right of access to justice for persons with disabilities for law students as well as in schools of social work, sign language interpretation, forensic science, psychiatry and psychology, among other relevant faculties;
Different curricula have been reviewed and supplemented with disability issues in cooperation with the Ministry of Education and Research.

d. legal aid programmes, public and/or private, which include the right of access to justice for persons with disabilities in their practices, including  the availability of  support and liaison services for courts or other judicial or quasi-judicial instances.

The Estonian Chamber of People with Disability provides legal counselling for people with disabilities. In case of discrimination, people with disabilities can seek help from the Gender Equality and Equal Treatment Commissioner. Also, there is a portal (not specifically directed to people with disabilities) for free legal aid called juristaitab.ee. 
3.
Does your country have laws, policies and strategies to ensure the participation of persons with disabilities on an equal basis with others in the judiciary or other judicial or quasi-judicial instances, including in their role as judges, witnesses, jurors, lawyers or any other active party to judicial or quasi-judicial procedures?
The principles for ensuring the participation of people with disabilities on an equal basis with others in the judiciary or other judicial or quasi-judicial instances is incorporated into the Constitution of the Republic of Estonia (see question 1). Also, according to the Equal Treatment Act “Discrimination of persons on grounds of religion or other beliefs, age, disability or sexual orientation is prohibited upon: 1) establishment of conditions for access to employment, to self-employment or to occupation, including selection criteria and recruitment conditions, as well as upon promotion; 2) entry into employment contracts or contracts for the provision of services, appointment or election to office, establishment of working conditions, giving instructions, remuneration, termination or cancellation of employment contracts or contracts for the provision of services, release from office; 3) access to vocational guidance, vocational training, advanced vocational training and retraining, practical work experience; 4) membership in an organisation of employees or employers, including a professional organisation, and grant of benefits by such organisations.”

4. 
Does your country monitor and collect disaggregated data with respect to access to judicial or quasi-judicial procedures concerning:

a. the participation of persons with disabilities in judicial or quasi-judicial procedures, including the number of complaints submitted, nature of complaints and outcomes;

b. persons with disabilities obtaining remedies and the nature of those remedies, whether they are adequate, effective, prompt and appropriate, responding to their specific situation;

c. persons with disabilities being convicted, the nature of their sentence, and whether they benefitted from  safeguards of the right to fair trial on an equal basis with others; and

d. the opening and conduct of impartial and independent  investigations of human rights violations of persons with disabilities, particularly those relating to the right to life, liberty and security of the person, freedom from violence, abuse and exploitation, and freedom from torture or cruel, inhuman or degrading treatment or punishment.

Estonia is currently not monitoring and collecting disaggregated data with respect to access to judicial or quasi-judicial procedures concerning disability. 

The OHCHR would be grateful to receive relevant information at United Nations Office at Geneva, CH 1211 Geneva 10; fax. +41 22 917 90 08; e-mail: registry@ohchr.org; by 1 May 2017, in accessible format so that it can be posted on OHCHR’s website. Please do not hesitate to contact Mr. Facundo Chávez Penillas at disability@ohchr.org or Ms. Victoria Lee at vlee@ohchr.org for further information or clarification.

The OHCHR avails itself of this opportunity to renew the assurances of its highest consideration to all Permanent and Observers Missions to the United Nations Office at Geneva.
Geneva, 17 February 2017

