
Montenegro

Information for the preparation of annual study on the rights of persons with disabilities with a focus on article 13 of the Convention on the Rights of Persons with disabilities
1.    Does your country have laws, policies or guidelines on acces to justice, at any level of government, wich ensure persons with disabilities, particularly women and children with disabilities:

a) To participate in judicial and administrative proceedings on an equal basis with others in their role as witness, juror, complainant, defendant or other, including through the provision of procedural and age-appropriate accommodations;

b) To have individual legal standing in all administrative and judicial procedures, including the right to be heard as part of their right to fair trial (please identify and share the text of thos provisions);
c) to have access to effective remedies that are appropriately proportional to the right(s) infringed and tailored to their specific situation; and

d) to have effective access to justice in the context of disasters, migration and asylum-seeking, conflict and post-conflict situations and transitional justice, and formal or informal systems of customary, idigenious and community justice, among others.

Constitution of Montenegro prescribes that: Special protection of the persons with disability shall be guaranteed; Everyone shall have the right to equal protection of the rights and liberties thereof; and Direct or indirect discrimination on any grounds shall be prohibited. It also prescribes: Everyone shall have the right to fair and public trial within reasonable time before an independent, impartial court established by the law; and Everyone shall be guaranteed the right to defence, and especially: to be informed in the language he/she understands about the charges against thereof; to have sufficient time to prepare defence and to be defended personally or through a defence attorney of his/her own choosing.
The Criminal Procedure Code (CPC) prescribes that if the accused person is a person with disability due to which the right of the person with disability to defend himself/herself successfully is hindered, or if the procedure is conducted for a criminal offence punishable by the maximum sentence of imprisonment, the accused person shall have a defence attorney during the entire proceedings, starting from the first hearing. Article 106 prescribes that if the accused person is person with impaired hearing, the questions shall be asked in writing, and if s/he is person with impaired speech, s/he shall be asked to answer in writing. If the hearing may be performed in such a manner, a person with whom the accused person is able to communicate shall be summoned as an interpreter.
Also, CPC prescribes that witnesses who are in another country and witnesses who cannot obey the summons due to their old age, illness or disability may be heard in their residence, and in exceptional cases by means of technical devices for the transmission of image or sound, so the parties can ask them questions even though they are not present in the same premises as the witness. If witnesses testify through an interpreter or if witnesses are persons with speech or hearing impairment, they shall testify pursuant to Article 106 of the CPC (see above Article 106). Witnesses shall take an oath orally by reading its text or by answering affirmatively after the contents of the oath has been read to him by the authority before which the proceedings are conducted. Witnesses with speech or hearing impairment who are literate shall sign the text of the oath, and witnesses with speech or hearing impairment who are illiterate shall be sworn through an interpreter.
Law on Civil Procedure prescribes that if witness if deaf, the questions shall be put in writing, and if the witness is dumb, he shall be required to answer in writing. If the hearing cannot be conduct in this manner, a person that can communicate with the witness shall be called as interpreter. 

The Law on Prohibition of Discrimination of Persons with Disabilities
 is the most significant legal act guaranteeing the prohibition of discrimination against persons with disabilities, while respecting the principles of equality, tolerance and equality. The provision of Article 15 of this Law regulates the area „Discrimination in the proceedings before the organs“, and prescribes the following: 

Discrimination based on disability in proceedings before the organs shall be considered to be: 1) establishing special conditions for a person or group of persons with disabilities in proceeding before the organs, unless such conditions are justified by the reasons of general, personal and property security of those or other persons; 2) denying or limiting the rights to a person or group of persons with disabilities in proceeding before the organ, in the same or similar situation in which these rights are not denied or limited to other persons; 3) conducting administrative, judicial or other proceedings in a manner that prevents or hinders the full and effective participation of a person or group of persons with disabilities in the proceeding and exercise of their rights; 4) failing to take or failing to implement regulations and special measures for appropriate disabilities with the aim of providing effective participation of persons with disabilities in legal proceedings before the organs; and 5) denying or limiting of rights to a child or group of children with disabilities in proceeding before the organ, in the same or a similar situation in which that right is not denied or limited to other children.
In accordance with the Parliament's Conclusion, which obliged the Government of Montenegro to carry out an analysis of all regulations in the areas defined by the Convention on the Rights of Persons with Disabilities which are also covered by the Law on Prohibition of Discrimination of Persons with Disabilities, especially in the areas of information and electronic communications, traffic, independent living and community life, family and marital relationships, then laws defining legal, procedural and business capability, as well as in the areas of education and vocational training, health care, social and children's protection and adequate living standards in the political and public life, with the aim of implementing the Law on Prohibition of Discrimination of Persons with Disabilities, the Montenegrin Government, at the meeting held on 22 September 2016, adopted the Analysis of Compliance of Legislation in Montenegro with the Law on Prohibition of Discrimination of Persons with Disabilities and the UN Convention on the Rights of Persons with Disabilities with recommendations for harmonization. This document considered about 60 laws and defined recommendations for harmonizing 34 laws. Bearing in mind that the Analysis of Compliance of Legislation with the Law on Prohibition of Discrimination of Persons with Disabilities in Montenegro indicated the existence of certain non-conformities of legislation with the Law on the Prohibition of Discrimination of Persons with Disabilities and the UN Convention, based on which were defined the recommendations for harmonization, the dynamics and monitoring of the implementation of these recommendations will be done through the Strategy for the Protection of Persons with Disabilities from Discrimination for the period 2017-2021 and its Action Plan 2017-2018, and all with the aim to ensure the conditions for achieving full equality of persons with disabilities with other persons in accordance with the principles of the UN Convention on the Rights of Persons with Disabilities, which is the objective of this Strategy.

The Law on the Protector of Human Rights and Freedoms regulates the competencies, powers, manner of work and procedures of the Protector of Human Rights and Freedoms of Montenegro. Protection of human rights and freedoms are guaranteed by the Constitution, law, ratified international human rights treaties and generally accepted international law rules, as well as taking measures to protect human rights and freedoms when they are violated by an act, action or failure to act of state organs, organs of state administration, organs of local self-government and local administration, public services and other holders of public powers, as well as measures to prevent torture and other forms of inhumane or degrading treatment and punishment and measures to protect against discrimination.
As regards the area of social and child protection, the Law on Social and Child Protection adopted in 2013, lays down the rights of social and child protection, relating also to persons with disabilities, children with disabilities and which law has been subject to many modifications so far. 

Persons with disabilities can exercise the right to material supports and rights to services depending on the material and health state in particular: the right to financial support, care and support allowance, personal disability allowance, health protection, funeral costs, one--off financial assistance, parent or guardian – carer of a person who is the user personal disability allowance, placement in a social protection institution and family placement – foster care.

Children with disabilities can exercise the right to material supports and rights to services depending on    the material and health state in particular: care and support allowance, personal disability allowance, child allowance, the right to nutrition expenses in a public pre-school institution, assistance for up-bringing and education of children and young people with special educational needs, health care, one--off financial assistance, placement in a social protection institution and family placement – foster care.

Also, the Law on Administrative Procedure is in force whereby administrative procedures are prescribed and the Law on Administrative Disputes, whereby judicial procedures are prescribed. In the course of administrative procedures, as regards the rights and services within the scope of social and child protection, the party can appeal against the decision made in the first instance, which shall be decided upon in the second instance.  A complaint may be lodged against the decision of the second instance authority, which, in court proceedings, shall adjudicate the Administrative Court.

The procedure for the exercise of rights under this Law shall be initiated at the request of the person, i.e. his/her legal representative, adoptive parent, guardian, foster parent, or a person to whom care, education and upbringing of the child have been entrusted ex officio, while Law on Administrative Procedure stipulates that prior to bringing a decision, the party must be allowed to comment on the facts and circumstances which are relevant for deciding.

Article 10 of the Law on Social and Child Protection stipulates that a beneficiary who is not satisfied with the provided service, procedure or behaviour of service provider can file a complaint to the public administration body competent for social protection affairs.

Also, in accordance with the Law on Administrative Procedure, they have the right to appeal to the Ministry of Labour and Social Welfare as a second instance authority, as well as against the second instance decision a complaint may be lodged with the Administrative Court, which adjudicate in accordance with the Law on Administrative Disputes.

2.  Do you have axamples from your country on: 
a) how procedural and age-appropriate accommodations are provided and applied, including protocols or other guidelines;
b) training programmes on the right of access to justice for persons with disabilities for judges, lawyers, prosecutors, police, social workers, language and sign language interpreters, legal aid centres, other judicial and administrative bodies intervening in judicial or quasi-judicial instances;
c) education programmes on the right of access to justice for persons with disabilities for law students as well as in schools of social work, sign langugae interpretation, forensic science, psychiatry and psychology, among other relevant facilities; and

d) legal aid programmes, public and/or private, which include the right of access to justice for persons with disabilities in their practices, including the availability of support and liaison services for courts or other judicial or quasi-judicial instances.

As regards training programmes on the right of access to justice for persons with disabilities for judges, lawyers, prosecutors, police, social workers, language and sign language interpreters, legal aid centres, other judicial and administrative bodies intervening in judicial or quasi-judicial instances there is no special training programme in The Centre for Training in Judiciary and State Prosecution. However, there is at least one training activity on anti-discrimination, per year. Within the project of Council of Europe called "Support to national institutions in the prevention of discrimination in Montenegro" (PREDIM), which is one of the objectives for improving efficiency in order to promote and protect human rights of marginalized groups (LGBT, Roma, minorities and persons with disabilities) and to raise awareness by judicial authorities standards on human rights and the fight against discrimination, it is planned to create training program on anti-discrimination for judges with a focus on discrimination based on race, entities, nationality, colour, belonging to minorities, sexual orientation, gender and disability by the end of July 2017.
In relation to trainings on the prohibition of discrimination against persons with disabilities, the Centre for Training in Judiciary and State Prosecution has conducted such trainings in 2011. The Centre for Training in Judiciary and State Prosecution organized the Workshop “The prohibition of discrimination against persons with disabilities'', in October 2011, in cooperation with the Ministry for Human and Minority Rights, the Organization for European Security and Cooperation (OSCE) Mission in Montenegro, the Centre for Democracy and Human Rights (CEDEM). Additional three trainings were organized in 2011 on topics: general legal regime of non-discrimination; the prohibition of discrimination the LGBT community; and prohibition of discrimination based on sex / gender. Workshops have implied the same group of students who are eventually conducted workshops presented with certificates of participation. The aim of these workshops was strengthening the capacity of national institutions that implement the Law on the prohibition of discrimination.

According to the Law on Legal aid, Legal aid implies the provision of resources for full or partial coverage of costs for legal counselling, preparation of pleadings, representation in proceedings before the court, the State Prosecution and the Constitutional Court of Montenegro and any procedure for out-of-court dispute settlement, as well as exemption from payment of the costs of court proceedings. The exercise and assertion of the right to legal aid pursuant to this Law shall be provided without any discrimination on the grounds of the ethnic origin, race, colour, language, religious or political belief, sex, sexual orientation, medical condition, disability or other personal feature. The person shall have the right to legal aid provided that he is: a beneficiary of family cash benefits or other social security right pursuant to the law governing social and child protection; a child without parental care; a person with special needs; a victim of the crime of family or domestic violence and of human trafficking; and a person of unfavourable financial situation. The authority competent for granting legal aid is the president of the basic court or the judge authorised by him within the territory of whose jurisdiction the Applicant is domiciled or resides. Legal aid may be provided by lawyers according to order from the list of the Bar Association of Montenegro compiled as per territorial jurisdiction of basic courts.
In the area of social and child protection continuing to carry out training for professional workers, and, in 2016, the following training were carried out:

Training of professional workers and a director for the opening and operations of day care centres for children with disabilities. In March 2016, the Institute for Social and Child Protection organised the basic training for employees in day centres for children with disabilities. 20 professional workers attended the training from day care centres.

Training of professional workers to make individual plans in day centres - In May 2016, training was held for preparation of individual plans for employees in day centres for children with disabilities. The training was attended by a total of 29 professional workers. Representatives of the Ministry of Labour and Social Welfare and the Bureau attended the training. 
The social welfare centres continuously provide professional assistance to persons with disabilities. One of the services in the field of social and child protection is an advisory-therapeutic and socio-educational service. As regards to the representation of persons with disabilities in the courts, the professionals from the social welfare centres in some cases act as a guardian for a special case when representing their best interests. The social welfare centre within the public authority also undertakes measures, initiate and participate in judicial and other proceedings.
According to the data of the Ministry of Labour and Social Welfare - the Directorate for the Care of Refugees
 - in accordance with the Regulation on the Manner of Achievement of the Rights of Displaced Persons and Internally Displaced Persons residing in Montenegro
, they are exercising the rights as Montenegrin citizens, as follows:  the right to work and employment, the right to education and vocational training, the right to social and child protection, the right to health care, the right to pension and disability insurance in accordance with Montenegrin legislation. For persons with disability with adequate status in the asylum system is provided accommodation, health care and psychosocial assistance in accordance with their special needs in accordance with Article 9 of the Rulebook on the realization of the right to accommodation of persons seeking asylum to which is granted refugee status and is granted additional protection and persons to which is granted temporary protection
. Persons with disabilities with the status of asylum seeker have the right to legal assistance in accordance with Article 29 of the Law on Asylum.
 According to the information of the Directorate for the Care of Refugees, one person with disabilities has used its legal rights in the Centre for Asylum. The data of Directorate for the Care of Refugees shows that persons with disability with refugee status, with the approved additional or temporary protection are entitled to free access to courts and legal assistance in accordance with the Articles 44, 55 and 60 of the Law on Asylum. 

According to the information provided by the Human Resources Management Authority, training for state and local officials and employees is provided on the topics: "Human Rights System of Montenegro", "Human Rights Protection at the European Court for Human Rights", "Right to Free Access to Information".

The Ministry of Human and Minority Rights is educating and promoting anti-discrimination behaviour and practice each year with training of as many as possible of those who are indirectly and/or directly involved in the implementation of anti-discrimination legislation. The training is intended primarily for professionals, and for all those who in any way come into contact with cases of discrimination, while promotion concerns the conduct of a media campaign and is aimed at raising the awareness of the entire Montenegrin public, in particular the most vulnerable categories of population, with the aim to enable respect for all human rights, create a supportive and tolerant environment, and enable respect of the diversity of the other. 

Education and promotion of anti-discriminatory behaviour and practice, as an integral part of the Plan for implementation of anti-discrimination legislation, are the continuous activities of the Ministry. After the realization of the Plan of education and the Plan of Promotion in 2011, 2012, 2013, 2014 and 2015, the Plan for 2016 was also realized through the training of as many of those who are directly and/or directly involved In the implementation of anti-discrimination legislation. A special module in each cycle of education is on the topic "Prohibition of discrimination of persons with disabilities and mechanisms for protection from discrimination“. 

So far, the plan of education comprised representatives of the judiciary, the Office of the Ombudsman, non-governmental organizations dealing with the protection of human rights and freedoms, then, representatives of all regional units and branches of police in Montenegrin towns and representatives of local governments, as well as representatives of all inspection services in Montenegro, representatives of all misdemeanour courts in Montenegro and Prosecutions. Since 2016, training has been organized so to comprise six seminars and six accompanying workshops. In 2016 training was completed by representatives of all Montenegrin centres for social work in Montenegro and institutions for social protection, In 2017, this complex training system will be followed by contact persons for working with vulnerable groups from state organs and institutions. In addition to the aforementioned, and according to the information, the Centre for Training of Holders of Judicial Function in co-operation with the European Commission, within the framework of expert support - TAIEX, a seminar on "Combating Discrimination Based on Sex/Gender, Sexual Orientation and Disability" was organized. The seminar aimed at enabling judges and prosecutors to improve their knowledge on general standards of prohibition of discrimination, specific grounds for discrimination and vulnerable groups, institutional models of countering discrimination, as well as inter-institutional cooperation in this area, in line with measures from the Action Plan for Negotiating Chapter 23 - Judiciary and Fundamental Rights. The lecturers at the event were experts of the European Commission from the Member Countries of the European Union (Poland, Austria, Greece and Slovenia), as well as local experts in this area: 
3.     Does your country have laws, policies and strategies to ensure the participation of persons with disabilities on an equal basis with others in the judiciary or other judicial or quasi-judicial instances, including in their role as judges, witnesses, juriors, lawyers or any other active party to judicial or quasy-judicial procedures?

In addition to the responses given under question 1, it is important to mention that, in accordance with the Law on Protector of Human Rights and Freedoms
, in complaint procedures the Protector can engage professionals/experts/interpreters in a situation when he assesses the need, including situations when complainants are persons with disability/persons with hearing and visual impairments etc.  
The Law on Social and Child Protection is based on the principle of ban of discrimination of beneficiaries on the basis of race, gender, age, national belonging, social origin, sexual orientation, religion, political, trade union or other belonging, property owned, culture, language, disability, nature of social exclusion, belonging to particular social group or other personal characteristics;

The Law on Administrative Procedure and the Law on Administrative Dispute define the rights and obligations of the parties and their representation, the role of witnesses, experts, etc., and if necessary a right to an interpreter when it comes to disabled persons with impaired hearing and speech.

The Government of Montenegro in September 2016 adopted the Strategy for the Integration of Persons with Disabilities in Montenegro 2016-2020 with the Action Plan for implementation of the strategy for 2016-2017. This document covers all the key areas that relate to the situation of persons with disabilities in society, and that in all spheres of life contribute to increasing the inclusion of persons with disabilities in the community of origin. Also, the integration of persons with disabilities implies action in each area of the strategy on standards, which include protection and improving the rights of persons with disabilities through effective system of legal protection, the development of prevention and preventing discrimination, as well as providing conditions for full and active participation of persons with disabilities in all spheres of social life on an equal basis through the development and implementation of policies of providing equal opportunities.

4.    Does your country monitor and collect disaggregated data with respect to access to judicial or quasi-judicial procedures concerning:
a) the participation of persons with disabilities in judicial or quasi-judicial procedures, including the number of complaints submitted, nature of complaints and outcomes;
b) persons with disabilities obtaining remedies and the nature of those remedies, whether they are adequate, effective, prompt and appripriate, responding to their specific situation;

c) persons with disabilities being convicted, the nature of their sentence, and whether they benefitted from  safeguards of the right to fair trial on an equal basis with others; and 

d) d) the opening and conduct of impartial and independent  investigations of human rights violations of persons with disabilities, particularly those relating to the right to life, liberty and security of the person, freedom from violence, abuse and exploitation, and freedom from torture or cruel, inhuman or degrading treatment or punishment. 
Pursuant to the provision of Article 33 of the Law on Prohibition of Discrimination "Courts, state prosecutions, misdemeanour organs, organs of administration responsible for police affairs and inspection organs are obliged to keep a special record of the filed applications, initiated proceedings and the decisions taken from their jurisdiction regarding discrimination.

Data from special records are to be submitted to the Protector by the organs no later than 31 January of the current year for the previous year and at the request of the Protector they are obliged to provide the data from this record even for a certain shorter period during the year.

Closer content and manner of keeping those records is regulated by the Rulebook on the content and manner of keeping separate records on reported cases of discrimination
.

According to the data of the Protector of Human Rights and Freedoms
, persons with disabilities are addressing complaints seeking protection of their guaranteed rights, rights to equal treatment, participation in society and access to social and health care services. A number of complaints related to the inaccessibility of facilities in public use, whereby recommendations are made to the responsible organs to take measures and activities within their jurisdiction to overcome the consequences of misadministration and adapt or remove the architectural barriers to facilitate smooth access, entry, stay and work of persons with disability. The data show that no complaints were filed due to the inaccessibility of the institutions of judicial system.
Monitoring, collecting and consolidation of data relating to the procedures for the exercise of social and child protection procedures, procedures brought to the second instance authority and procedures by filed complaints with the Administrative Court shall be conducted through the Information System –Social card.
In December 2016, through the social welfare centres:

· Financial support received 8,026 families with 24, 2013 members (all users, there is no specific statistics for persons with disabilities)

· personal disability allowance received 2 279;

· care and support allowance received 15,183

· compensation referred to the parent or guardian – carer of a person who is the user personal disability allowance received 1.792 persons. 
In 2016, in the proceedings on appeals in second instance administrative procedure was brought:

· for the financial support of the family - 334 decisions,

· for the personal disability allowance - 437 decisions,

· for the care and support allowance - 2160 decisions,

· -for compensation parent or guardian – carer of a person who is the user is personal disability-12 decisions;
The first instance social - medical commission passed the 18,000 findings, assessments and opinions for the right to: care and support allowance, personal disability allowance, and for the assessment of working capacity in order to establish the right to financial support. Based on the above findings and opinions of social welfare centres decide on these rights in the first instance.

The second instance social - medical commission passed the 2597 findings, assessment and opinion for the right to: care and support allowance, personal disability allowance, and for the assessment of working capacity in order to establish the right to financial support to the family. Based on the above findings and opinions, the second instance authority decide upon appeals concerning the mentioned rights
As stated in the answer to question 1, persons with disabilities can exercise the right to material supports and rights to services depending on the material and state of health and the right financial support, care and support allowance, personal disability allowance, health protection, funeral costs, one--off financial assistance, parent or guardian – carer of a person who is the user personal disability allowance, placement in a social protection institution and family placement – foster care.

The above rights are realized in the procedure prescribed by the Law on Social and Child Protection and the Law on General Administrative Procedure, implemented by the Centre for Social Work as the first instance body.

The amount of compensation is determined in accordance with financial capabilities of the state and is adjusted semi-annually. The way the adjustment of the amount of fees is prescribed by Article 38 of the Law on Social and Child Protection.

It should be highlighted that a person with disability on the basis of realised compensations is entitled to other rights and benefits, such as pursuant to the Program of the Government of Montenegro, he/she is entitled to a subsidy of monthly electricity bills; the right to housing through local government bodies; the right to a reduction in utility costs and subscription TV, mobile phone and others through competent companies, etc.
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