Contribution to the questionnaire Bioethics and Disability of the Office of the High Commissioner for Human Rights
Ad question 1b:

According to section 97 para. 1 of the Austrian Criminal Code the offence under section 96 (‚Termination of pregnancy‘) is not punishable 

1. if the termination of the pregnancy is carried out by a medical practitioner within the first three months of the pregnancy and after prior medical consultation; or 

2. if the termination of the pregnancy is necessary to prevent a serious not otherwise avertable danger to the life or a serious damage to the physical or mental health of the pregnant woman, or if there is a serious risk that the child may suffer serious physical or mental injury, or if the pregnant woman at the time of conception was under the age of 14, and in either case if the termination was carried out by a medical practitioner; or 

3. if the termination of the pregnancy is carried out to rescue the pregnant woman from an immediate, not otherwise avertable risk to life in circumstances in which medical assistance is not available within a reasonable time. 

According to section 97 para. 2 no medical practitioner is obliged to carry out or assist in the termination of a pregnancy unless the termination has to occur without delay to save the pregnant woman from an imminent, not otherwise avertable risk to life. This also applies for members of other health profession regulated by law. 

According to section 97 para. 3 no person may, in any way whatsoever, be disadvantaged for having carried out or assisted in a non-punishable termination of a pregnancy or for having refused to carry out or assist in the termination of such pregnancy.

Section 97 of the Criminal Code has been under review by the CPRD following the submission of Austria’s initial country report.

As part of the List of issues prior to submission of the combined Second and Third Periodic Reports of Austria, CRPD/C/AUT/QPR/2-3, the CPRD raised the question (para. 16) whether the law allowing abortion on the basis of foetal impairment has led to further stigmatization and stereotyping of persons with disabilities and their parents in the State party.

This question can clearly be answered in the negative since section 97 has been left unchanged in the Criminal Code since 1975 whereas there have been numerous improvements concerning the rights of persons with disabilities in the Austrian legal system in recent years:

· For example in 2011, the offence of ‚Hate speech‘ (section 283 of the Criminal Code) has been amended by inter alia including persons with disabilities as groups or persons protected by this provision. 

· In 2013, the level of punishment for sexual abuse of persons with disabilities according to section 205 of the Criminal Code has been equalled to the one provided for rape and sexual coercion. 

· In 2015, offences against persons with disabilities which are committed with the disability as a motive have been acknowledged as hate crimes by including this motive as an aggravating circumstance according to section 33 para. 1 no. 5 of the Criminal Code.

· Additionally, the Austrian 2nd Act on the Protection of Adults might be quoted as an example for further progress concerning the rights of persons with disabilities in recent years.

It should also be mentioned that future parents may get comprehensive and free counselling by pregnant women and family counselling institutions (cf. https://www.familienberatung.gv.at/beratungsstellen/)

Ad question 1c and d and question 6:

On 1 July 2018, the Second Act on the Protection of Adults (2. Erwachsenenschutz-Gesetz) modernising the Austrian guardianship system for adults with impairments entered into force. The new law is focusing on preserving autonomy and self-determination and on decision-making guidance of those concerned. 

Inter alia, the rules relating to medical treatment of people who have mental or intellectual impairments have been revised (§§ 252-256 Austrian Civil Code). As long as a person is able to take a decision, only she/he herself/himself may give consent. If the person is not able to do so, the first step is to call on a ‘circle of support’ (e.g. family members, other trusted persons close to the individual) to enable her/him to take a decision. The stipulation also ensures that, in this sensitive area, people receive as much support as possible to enable them to decide for themselves whether they want to undergo a medical treatment. If the person concerned is still not able to reach a decision, she/he can - except in cases of immediate danger – only be treated with the consent of her/his representative. In cases of immediate danger, the attending person (physician) is obliged to act by way of medical criteria. In every case, the person concerned must be given information about the proposed treatment and asked for their opinion by the attending physician. If the patient and the representative disagree, the question must be decided by the court.

Furthermore, the representative may not give consent to research which involves interference with the physical integrity or the personality of the person with disabilities unless the research can provide a direct benefit for the person’s health or well-being. The consent needs judicial approval if there is no favourable opinion of the ethics commission responsible for the case. If the patient and the representative disagree, the matter needs judicial authorisation regardless of the favourable opinion of the ethics commission.

The Act also extended the scope of application of the Nursing Home Residence Act (Heimaufenthaltsgesetz). It now enables additional control of the admissibility of restrictions of personal freedom at the federal level in institutions for the care and education of minors, in which at least three persons with mental or intellectual impairments can be cared for permanently.
ad 1e:

There are two relevant provisions in the Austrian Criminal Code prohibiting killing on request (section 77 CC) as well as aiding suicide (section 78 cc).

These provisions read as follows:

„Killing on request

§ 77. Any person who kills another upon that person’s genuine and insistent demand is liable to imprisonment for six months to five years.

Aiding suicide

§ 78. Any person who procures another to kill himself or herself or who aids another in killing himself or herself is liable to imprisonment for six months to five years.“
The Austrian Constitutional Court, however, is currently examining the constitutionality of these provisions.

2

