Questionnaire on the right of persons with disabilities to the highest standard of physical and mental health

Contribution of PORTUGAL

General information encompassing replies to questions 1 and 2

- Article 64º of Portuguese Constitution establishes that all citizens have the right to healthcare. Article 71º of the Portuguese Constitution refers to persons with disabilities and establishes that persons with disabilities have the same rights as other citizens.

It is a State duty to define and follow a national policy for rehabilitation and inclusion of persons with disabilities and also for support their families.

- The Health Basic Law establishes that the protection of health is a right of all citizens and the community as a whole and that should be effective by the joint responsibility of citizens, society and the State, in freedom to demand and provide care. It further states that special measures should be taken in respect of groups at greatest risk, such as children, adolescents, pregnant women, the elderly, persons with disabilities, drug addicts and workers whose profession justifies this;

- The Basic Law of the Legal Regime of Prevention, Qualification, Rehabilitation and Participation of the Person with Disabilities (Law nº38/ 2004, of August 18) reinforces the Health Bases Law, reinforcing that is a duty of the Portuguese State to adopt specific measures necessary to ensure care for health, promotion and surveillance, screening and diagnosis, early treatment stimulation and the medical and functional rehabilitation of persons with disabilities, as well as the provision, adaptation, maintenance or renewal of appropriate means of compensation.
- The National Health Service (SNS) is characterized by:

(a) being universal for the target population;
(b) providing overall care or ensuring its provision;
c) being free of charge for users, taking into account the economic and social conditions of the citizens;
d) ensuring equality of access for users, in order to mitigate the effects of economic, geographical and other inequalities in access to care;

Moreover, health strategies also aim to promote the inclusion of persons with disabilities, overcoming limitations in access to healthcare and ensuring appropriateness of therapeutic support, as well as ensuring health care in diverse areas such as drug abuse, infectious diseases and mental health. In this regard, the National Strategy for Active and Healthy Ageing and the creation of Priority Health Programmes, such as the National Programme for Mental Health can be identified as good practices.
- Decree-Law n. 44/2017 - Amendment to the Law of the Rights and Duties of the - healthcare Services User - Integrated Access Management System - stresses that priority is given to users with disabilities equal to or greater than 60%.

- Decree-Law n. 117/2014, art. 8 underlines that the charging of moderating fees for the following health care services is waived:
(…)

b. Consultations, day care sessions, as well as ancillaries prescribed in the context of degenerative and demyelization neurological diseases, muscular dystrophies, treatment of chronic pain, mental health, congenital deficiencies of coagulation factors, human immunodeficiency virus AIDS and diabetes;

c. Consultations, day care sessions, as well as ancillaries prescribed in the treatment and follow-up of cancer disease;

d. Respiratory health care at home;

(...)

- Furthermore, there are several documents that safeguard rights in the area of ​​mental health, including of persons with disabilities:

· Mental Health Law (Act n. 36/98);

· Joint decision 407/98 (collaboration of Health and Social Security in the development of responses in psychosocial rehabilitation in the area of ​​mental health;

· Decree-Law on Mental Health, n. 35/99;

· National Mental Health Plan (2007-2016);

· Decree-Law n. 8/201)

 

The major challenge at the moment is the integration of the Convention on Rights of People with Disabilities (CRPD) in the legal context of mental health. The whole legislative building on mental health precedes the signing and ratification of the CRPD, and it is therefore necessary to adapt the Mental Health Law in order to incorporate the principles of this Convention. In this phase of relaunching the National Mental Health Plan, this is one of the matters already listed to begin during the year 2018 and it is considered as a priority (cfr. The initiatives promoted by Portugal at the Human Rights Council in Geneva on Mental Health and Human Rights).
Access to healthcare

Assignment System of Technical Aids – SAPA

The system aims at financing technical aids and products prescribed to persons with disabilities, in hospital outpatient consultations.

The creation of this programme as well as of the previous allowance scheme was originally intended to facilitate the access of persons with disabilities to technical assistance. (For this purpose, a person with a disability means a person who, because of a loss or anomaly, congenital or acquired, of bodily functions or structures, including psychosocial functions, presents specific difficulties that limit or inhibit activity and participation on an equal basis with other persons).
In 2016 the National Health Service (SNS) spent, in the scope of the technical aids, a total of 2.177.526,39€, corresponding to 109.041 reimbursements. Due to its nature, SAPA integrates some products that constitute medical devices and, for this reason, the Ministry of Health has promoted schemes for the reimbursement of some of these products, in order to facilitate the access of users of the SNS and de-bureaucratize the mechanisms by which access is ensured, while simplifying the process of prescription and control of expenditure.

Work began in 2016 with the establishment of two schemes for the reimbursement of aid and support products formerly financed by SAPA, namely:

· The regime of reimbursement of medical devices for the support of ostomized patients, established in Executive Order n. 92-F/2017, of March 3;

· The regime of reimbursement of medical devices to support patients with incontinence or urinary retention, established Executive Order n. 92-F/2017, of March 3;

· These reimbursement schemes facilitate access, since as they do not entail any cost for NHS users, by ensuring 100% reimbursement, as referred to in the applicable legal instruments, and their dispensation is carried out in community pharmacies.

Access to psychiatric and mental health services

Persons with disabilities have free access to public psychiatric and mental health services. However, not all public services in Portugal have the necessary means to practice rehabilitation. To minimize this situation, there are several agreements with the social sector to provide health care and rehabilitation to these persons, even without national coverage. The early pilot experiences for developing integrated care responses began in 2017.
In the last five years, the National Mental Health Programme has been working closely with the National Rehabilitation Institute and FENACERCI (a federation that brings together all the associations of persons with disabilities in the country), in the areas of training, diagnosis, as well as in the overall improvement of care delivery to this population.
Article 64º of Portuguese Constitution establishes that all citizens have the right to healthcare. Article 71º of the Portuguese Constitution refers to persons with disabilities and establishes that persons with disabilities have the same rights as other citizens.

It is a State duty to define and follow a national policy for rehabilitation and inclusion of persons with disabilities and also for support their families.

The Health Basic Law establishes that the protection of health is a right of all citizens and the community as a whole and that should be effective by the joint responsibility of citizens, society and the State, in freedom to demand and provide care. It further states that special measures should be taken in respect of groups at greatest risk, such as children, adolescents, pregnant women, the elderly, persons with disabilities, drug addicts and workers whose profession justifies this;

The Basic Law of the Legal Regime of Prevention, Qualification, Rehabilitation and Participation of the Person with Disabilities (Law nº38/ 2004, of August 18) reinforces the Health Bases Law, reinforcing that is a duty of the Portuguese State to adopt specific measures necessary to ensure care for health, promotion and surveillance, screening and diagnosis, early treatment stimulation and the medical and functional rehabilitation of persons with disabilities, as well as the provision, adaptation, maintenance or renewal of appropriate means of compensation.

Question 3.  Law nº 46/2006 of 28 of August forbids and punishes the discrimination against persons with disabilities on the basis of their disability. Annually a report is published with data of number of complaints under that legislation. Regarding the 2016 report, on the field of health 34 complaints were delivered under that legislation and on the field of insurances 7 complaints were submitted. 

Question 4. Observance of the right to free and informed consent or persons with disabilities regarding healthcare, including sexual and reproductive health and mental health services

Free and informed consent is a mandatory legal provision. However, the Portuguese legislation still foresees, in exceptional circumstances and always after the strict observance of all legal safeguards, the limitation to legal capacity in some specific cases.

Whenever an adult lacks capacity for consent to an intervention, due to mental disability, sickness or similar reasons, there must be an authorization of his representative, person or authority designated by law. The person concerned shall, as far as possible, participate in the authorization procedure.
Regarding people with hearing or visual impairment, the communicational process, inherent to the informed consent, must be made using means of communication adapted to this population (sign language or Braille) so that it can be involved in the decision-making process.

Question 5. Involvement of persons with disabilities and their representative organizations in the design, planning, implementation and evaluation of health policies, programmes and services

Families and users’ associations are formally represented in the highest body on mental health in Portugal, the National Council of Mental Health. In this context, they participate in equal terms with other public institutions in all matters related to mental health policy in the country.
Decree-Law no. 106/2013 of 30 July defines the status of non-governmental organizations of persons with disabilities as well as the support to be granted by the State to such DPO. Thus, DPO have the right to participate in the definition of policies and broad legislative guidelines in the field of rehabilitation and integration of people with disabilities.

Decree-Law No. 48/2017 of 22 May established the National Council for Solidarity and Social Security, which is an advisory body whose mission is to promote and ensure the participation of the social partners, the associative movement and other civil society entities, in liaison with public bodies legally competent to define and monitor the implementation of policies social security, family and social policies, as well as the inclusion of people with disabilities and volunteering. Thus, the Commission for Policies for the Inclusion of Persons with Disabilities was created, involving representatives of various government departments, various public administration departments and nine associations in the area of ​​disability.

Annex: please find attached an annex with the contribution from the National Statistics Office regarding question 2.
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