Comments of National Human Rights Commission of India
 

1. The situation of persons with disabilities in the field of employment, including relevant data and statistics.  Do you have information on persons with disabilities working in the informal sector?
a) Chapter VI of the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 (PWDs Act) is entirely devoted to employment of persons with disabilities.  The Act provides for not less than 3% reservation in employment for persons with disabilities, of which  1% vacancies each are to be reserved for persons with blindness or low vision, hearing impairment and locomotor disability or cerebral palsy in the posts identified for each disability.  It may also be mentioned that provision of reservation of vacancies in government jobs is available only to persons with certain specified categories of disability, it excludes persons with intellectual disability (mental retardation) and persons with psycho-social disabilities (mental illness).  It provides for relaxation in upper age limit, training, health and safety measures to persons with disabilities.  There is also provision for ensuring non-handicapping environment in places where persons with disabilities are employed.

b) Further, there is a provision that no establishment can dispense with or reduce in rank, an employee who acquires disability during her/his service until the age of superannuation and that no promotion can be denied to a person with disability merely on the ground of disability.  Besides, a provision for not less than 3% reservation in all poverty alleviation schemes exists.  National Handicapped Finance Development Corporation (NHFDC) has been established by Government of India to extend loans at highly subsidized rate of interest to help persons with disabilities to start their own economic ventures.  All these provisions are being implemented.  As a result, quite a number of persons with disabilities are working on equal basis with others in different positions including as civil servants, in statutory posts in senior positions.

c) However, the representation of persons with disabilities in the private sector companies is abysmally low.

d) As per Census 2001, 34.5% of persons with disabilities were working.  Although the disability related data of 2011 Census is yet to be released, it is expected that number of persons with disabilities working would have increased considerably over the decade with the implementation of the PWDs Act.  The data regarding the number of persons with disabilities working in the informal sector is not available. 

2. Has the legislative and policy framework of your country been developed in conformity with article 27 of the Convention on the Rights of Persons with Disabilities (CRPD) on work and employment?  Can any gaps be identified in legislation and policies related to work and employment of persons with disabilities? 

a) It follows by necessary implication that the provisions mentioned in response to Question No.1 relating to employment in the PWDs Act have preceded the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) as it was enacted way back in 1995, and is in conformity with the said Convention although it needs to be further strengthened, streamlined, expanded and made more comprehensive.
b) There is a definite and distinct need to make the provisions relating to work and employment more elaborate and stringent so as to bring them in harmony with Article 27 of UNCRPD. In particular, strategic and more elaborate provisions relating to safeguard against discrimination in respect of work and employment and for providing accessible and favourable work environment together with reservation both in appointment as well as in promotion are called for.  
c) The National Human Rights Commission of India (NHRC-India) has been advocating for the harmonization of disability laws in the country ever since the UNCRPD with Disabilities was adopted. Accordingly, it gave its recommendations to the Government of India suggesting recasting of the legislation entitled PWDs Act, 1995. The Commission also reviewed and gave its comments on the working draft pertaining to the said legislation that was prepared by a drafting Committee constituted by the Government of India.
d) Besides, Special Rapporteur (Disability), NHRC-India visited some States in the country to review the implementation of PWDs Act which includes status of employment for persons with disabilities in the respective State.  The detailed reports are available in the “Reports’ section of NHRC website (http://www.nhrc.nic.in).

3.
Implementation of national legislation and policies, in particular related to progress made and obstacles  preventing  persons with disabilities, or specific groups of persons with disabilities (for example  young persons with disabilities, women with disabilities or persons with intellectual/psycho-social disabilities), from enjoying the right to work on an equal basis with others.

a) India, being a federal polity, has a National Policy on Disability and some States of the country are in the process of putting together a policy on disability.  In addition, there exists four disability specific legislations which apply throughout the country.  The National Policy on disability was adopted in the year 2006 while the four legislations came into existence in the eighties and nineties of the last century.
b) India is a vast country with complex diversities and as a result the implementation of the policies and legislative framework on disability in the country is naturally skewed and uneven.  It also goes without saying that the Constitution of India which, inter-alia has incorporated a range of Fundamental Rights, apply to citizens with disabilities in equal measure. 

c) Article 41 of the Constitution which forms part of the Directive Principles of the State Policy stipulates as under:

“Article 41: Right to work, to education and to public assistance in certain cases.

The State shall, within the limits of its economic capacity and development, make effective provision for securing the right to work, to education and to public assistance in cases of unemployment, old age, sickness and disablement, and in other cases of undeserved want.”

d) Moreover, Article 14 of the Constitution which forms part of the Fundamental Rights guarantees to all persons, equality before the law and equal protection of the laws.  Although, disability does not explicitly figure as a prohibited ground of discrimination under Article 15 and 16, the spirit of the entire Constitution including the mandate under Article 14 clearly implies that a person cannot be discriminated on the grounds of disability.

e) While the above provisions are positive, persons with disabilities often experience obstacles in exercising their right to work on account of certain institutional norms such as those relating to physical fitness, etc.  Moreover, ignorance of the existing policies and legislative framework both amongst the primary stakeholders as well as amongst the stakeholders of strategic importance stand out as a major obstacle.  This obstacle is compounded by attitudinal and environmental barriers in various quarters.

f) The NHRC-India with a view to assess whether existing programmes and policies for persons with disabilities are having the desired impact, organized five Regional Review Meetings on Disability during 2008-09 in various parts of the country.  In these meetings ways and means to monitor rights of persons with disabilities, in particular, relating to their education, employment, access and services were discussed. The recommendations that emerged from these review meetings were forwarded to all the stakeholders. 

g) The Commission has advocated for harmonizing not only the disability specific laws but also disability related policy. 

h) In 2006, NHRC-India released a publication entitled 'Handbook on Employment of Persons with Disabilities in Government of India'. The publication intends to equip the administrators, labour law practitioners, employees’ associations and persons with disabilities with precise knowledge about laws, rules, administrative procedures and mechanisms that govern the employment of persons with disabilities in the Government of India and Public Sector Undertakings.
4.
Involvement of persons with disabilities and their representative organizations in the development, implementation and monitoring of legislation and policies to promote and protect the right of persons with disabilities to work.

a) Persons with disabilities, their representative organizations and other disability related organizations are actively involved in the development, implementation and monitoring of legislations and policies.  Provision for representation of persons with disabilities in the Central Coordination Committee [CCC] and State Coordination Committees [SCCs] constituted under the PWDs Act, 1995 is a case in point.  The said Committees, among other things, are entrusted with the mandate to facilitate continuous evolution of comprehensive policies on disability both at the national as well as at the State level respectively.  This involvement and the consultation process is further deepening and gaining momentum in the wake of India ratifying the UNCRPD.  This is evident from the fact that persons with disabilities were consulted and are being involved in the development of the proposed new legislation which is on the anvil.  
b) Besides, the NHRC-India while advocating the Government of India to change the National Policy on Disability so as to harmonize it with UNCRPD has also asked to have a close consultation and active involvement of persons with disabilities as mandated under Article 4(3) of the said Convention.

5.
International cooperation programmes related to the promotion of work and employment opportunities for persons with disabilities.  Is your organization involved in any such programme?

a) 
On 14 January 2011, the Commission in collaboration with the Commonwealth Secretariat organized a Seminar on the Rights of Persons with Disabilities in the Commonwealth at New Delhi.  The seminar was attended by representatives of Commonwealth countries working on the issue of disability in their respective countries. Mr. Shuaib Chalklen, United Nations Special Rapporteur on Disability of the Commission for Social Development participated in the seminar.  After detailed discussions, it was decided to intensify ratification of the UNCRPD, improve the role and voice for disabled persons in shaping initiatives, address areas of employment and education and strengthen advocacy network.

6.
Is there any additional information you wish to provide?

No.

___________
� The comments have been compiled based on the information received from the O/o Chief Commissioner for Persons with Disabilities and the information available with the National Human Rights Commission of India.





