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1 For further elaboration on the nature of economic, social and cultural rights, see the report of

the United Nations High Commissioner for Human Rights (E/2006/86) and, in relation to transitional
justice, see High Commissioner for Human Rights, “Economic and social justice for societiesin
transition”, Second Annual Transitional Justice Lecture, Center for Human Rights and Global Justice,
New York University School of Law, and International Center for Transitional Justice, 25 October 2006,
New York.

2 High Commissioner for Human Rights, “Economic and social justice for societiesin
transition”, ibid. See also the report of the Secretary-Genera on the rule of law and transitional justice
in conflict and post-conflict societies (S/2004/616), para. 42.

3 High Commissioner for Human Rights, ibid., having in mind CESCR general comment
No. 7 (1997).
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62/Add.5, % 5 ).
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*  Thesewere freedom of speech and expression, freedom of religious worship, freedom from

want, and freedom from fear. F.D. Roosevelt, State of the Union address, January 1941.
> High Commissioner for Human Rights, “Economic and social justice for societiesin
transition”, op. cit.
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Fr 4 A ) BBk H fl UE W] T A7 AR SOIX S BRI B 5, RIVE A A0 T T RO
16N BOR 2 103k 52 2 RAURI R BUA BUCR] 1o 0 [ bRyl MM 2 R A5t iE R4 5 4
SSCABURAT R L, GESE T XS MRAR AR B i 4 T H/ER], JFRAT
) — b AL R RFAE o
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® SeeR Vayrynen, “ Complex Humanitarian Emergencies’, in:  E. Nafziger, F. Stewart and

R Véayrynen, War, Hunger and Displacement:  The Origins of Humanitarian Emergencies (Oxford:
Oxford University Press, 2000); A. Sen, Poverty and Famines.  An Essay on Entitlements and
Deprivation (Oxford:  Clarendon Press, 1981); J. Edkins, “Legality with aVengeance: Famines and
Humanitarian Relief in * Complex Emergencies”, Millennium:  Journal of International Sudies, vol. 25,
No. 3 (1996), pp. 547-575.
" See e.g. articles 29-31, 47, 89 and 110 of the Third Geneva Convention of 1949, articles 92 and
125 of the Fourth Geneva Convention of 1949 and article 10 of Additiona Protocol | of 1977. See more
generaly A. Rosas and M. Sandvik-Nylund, “Armed Conflicts’, Economic, Social and Cultural Rights:
A Textbook, A. Eide, C. Krauseand A. Rosas (eds.), (The Netherlands:  Kluwer Law International,
2001).
8 Rome Statute of the International Court, art. 8 (2) (a) (iv) - War crimes.
Additional Protocol | of 1977 to the Geneva Conventions, art. 54 (1) and Rome Statute of
the International Criminal Court, art. 8 (2) (b) (xxv) - War crimes. The Rome Statute
provides additional examples: intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments and hospitas (art. 8 (2) (b) (ix) - War
crimes); pillaging atown or place (art. 8 (2) (b) (xvi) - War crimes); and “ deliberately inflicting on the
group conditions of life calculated to bring about its physical destruction in whole or in part” (art. 6 () -

Genocide).
10

9

The Truth and Reconciliation Commission of South Africa for instance documented the
discriminatory provision of health care to the mgjority population. TRC Report,
http://www.info.gov.za/otherdocs/2003/trc. See also Commission for Reception, Truth and Reconciliation
in Timor-Leste, Chapter 7.9: Economic and Social Rights, final report.
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C. fEMRJaIAsf Sz bt . Ao MSCA R

33, LiwRMNVEM . MR ECT B b, H AN BE IR B AE pi SR 0 55 A s T A X
BT AL M SCAC B A TE B o X R 5 IR BT SRR S, sk ik . B
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1 F. Stewart, “Policies towards Horizontal Inequalitiesin Post-Conflict Reconstruction”,

CRISE working paper 7, March 2005. www.crise.ox.ac.uk.

2 Seee.g. Commission of Timor-Leste, op. cit., p.10.
¥ World Organization Against Torture, Attacking the Root Causes of Torture: Poverty,
Inequality and Violence, An Interdisciplinary Study, September 2006. Availableat:  www.omct.org.
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SR SCACBUAR BAT RO E R, I B AR W AR X 7 1t (R AE AT fE . X 22 4L
A R AT IR AT R A A, AN O s T AR R S AR A, L 4
FEAP L 2l #eF . 2 AT A &, BUE MR RERE, P AT iX e
S8R T AE AT AT 20 858 S B AT RF SR AN P 2 R OC N .

35. b ALED M R I 2% 1 B AT S T8 A ST O A 0 T A0
SEAT I = S AR BT 2 Wik Atz — . Horh—SHUHIFE LA C 4% B3 & 0%
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14 Seedefinition in $/2004/616, para. 8.

1> see for example International Criminal Tribuna for the Former Yugoslavia, Prosecutor v.
Ratko Mladic, amended indictment, case IT-95-5/18-1, 11 October 2002, count 3 (persecutions), para. 37;
Prosecutor v. Radovan Karadzic, amended indictment, 31 May 2000, count 7 (persecutions), para. 34.

8 statute of the International Criminal Tribunal for Rwanda, art. 23 (3); Statute of the
International Criminal Tribunal for the Former Y ugodavia, art. 24.

7" High Commissioner for Human Rights, “Economic and social justice for societiesin
transition”, op. cit.
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¥ bid.

¥ bid.
20

21

See e.g. Commission for Reception, Truth and Reconciliation in Timor-Leste, op. cit.
Making the case for the integration of economic, social and cultural rightsin transitional
justice processes does not imply that courts, truth commissions or commissions of inquiry

should investigate and provide remedies for economic, social and cultural rights violations under all
circumstances and unconditionally.  Specific criteriamust be developed.  See High Commissioner for
Human Rights, “Economic and socia justice for societiesin transition”, op. cit.

22 geefor instance reparations or restitution programmes in South Africa, Guatemala, Bosniaand
Herzegovina, Chile and Morocco. The International Criminal Court foresees reparations (art. 75, Rome
Statute), which could in principle relate to economic, social and cultural rights.

3 See the Moroccan Equity and Reconciliation Commission’s final report at:  See the Moroccan
Equity and Reconciliation Commission’sfinal report at:  www.ier.ma..
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(A/CONF.157/PC/62/Add.5, % 9 Bt).
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i FL At VR 2 NI 35

o

4 High Commissioner for Human Rights, *“Economic and social justice for societiesin

transition”, op. cit.

% see e.g. International Convention on the Elimination of All Forms of Racial Discrimination,
arts. 1 (4), 2 (2); Convention on the Elimination of All Forms of Discrimination against Women, art. 4,
and S/2004/616, para. 25.

% p_Collier, P. and A. Hoeffler, “ Aid, Policy and Growth in Post-Conflict Societies’,
policy research working paper No. 2902, The World Bank, 2002, quoted in P. Collier et al., A World Bank
Policy Research Report:  Breaking the Conflict Trap (Washington: The World Bank, 2003), p. 155.

2l 5/2004/616, para. 4.
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%7 (AICONF.157/PC/62/Add.5, % 4 EX).
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% See e.g. Commission for Reception, Truth and Reconciliation in Timor-L este, Part 11:

Recommendations, final report, pp. 40-41.

2 Seealso Human Devel opment Report 2000:  Human Rights and Human Devel opment,
chapters 2 and 4, at http://hdr.undp.org/reports/global/2000/en.

% Human Devel opment Report 2000, ibid., pp. 80-82.
P. Cadllier, et al., op. cit.

31
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% 92004/616, para. 27.

3 bid, para. 64 (Recommendations).

See, for example, The International Council on Human Rights Policy, Human Rightsin Peace
Agreements, 2006.

% High Commissioner for Human Rights, “Economic and social justice for societiesin
transition”, op. cit.

% geefor the most recent example of such peace agreements. Comprehensive Peace
Agreement held between the Government of Nepal and the Communist Party of Nepal (Maoist)
(November 2006), which recognizes various economic and social rights under paragraph 7.5 and sets up a
series of measures to address widespread inequities (seein particular paragraphs 3.5-3.7, 3.9-3.12).

34
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3" Good Friday/Belfast Agreement (April 1998).

% Genera Framework Agreement for Peace in Bosnia and Herzegovina (December 1995).

¥ Seethe Constitutions of India (1950), South Africa (1996), Timor-Leste (2002) and
Afghanistan (2004).

For examples of countries that addressed legid ative gaps contributing to impunity, see the
independent study on best practices, including recommendations, to assist Statesin strengthening their
domestic capacity to combat all aspects of impunity, by Professor Diane Orentlicher (see E/CN.4/2004/
88), paras. 47-48. For more elaboration on legislation of economic, socia and cultural rights, see
E/2006/86, sect. I1.

1 See Economic, Social and Cultural Rights: Handbook for National Human Rights
Institutions, United Nations, New Y ork and Geneva, 2005.

%2 sSee E/2006/86 and CESCR general comment No. 9 (1998) on the domestic application of the
Covenant.
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“® For summaries of national, regional and international cases on economic, social and

cultural rights, see e.g. notes prepared by the Secretariat for the sessions of the open-ended
working group on an optional protocol to ICESCR (E/CN.4/2004/WG.23/CRP.1, E/CN.4/2005/
WG.23/CRP.1, E/CN.4/2006/WG.23/CRP.1).
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HRRLEAN. BRFEREF. HMAXARFITH. BEMIE, EREHLIK
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