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V. Introduction
1. This report examines States’ obligations related to the environment under the  UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention),
 as the obligations have been interpreted by the Compliance Committee of the Convention.  
2. This report is one of a series of 14 reports that examine human rights obligations related to the environment as they have been described by various sources of international law in the following categories: (a) UN human rights bodies and mechanisms; (b) global human rights treaties; (c) regional human rights systems; and (d) international environmental instruments. Each report focuses on one source or set of sources, and all reports follow the same format.   

3. These reports were researched and written by legal experts working pro bono under the supervision of John H. Knox, the UN Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment.  In March 2012, in Resolution 19/10, the Human Rights Council established the mandate of the Independent Expert, which includes, inter alia, studying the human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment and reporting to the Council on those obligations.

4. In his first report to the Council, U.N. Doc. A/HRC/22/43 (24 December 2012), the Independent Expert stated that his first priority would be to provide greater conceptual clarity to the application of human rights obligations related to the environment by taking an evidence-based approach to determining the nature, scope and content of the obligations. To that end, he assembled a team of volunteers to map the human rights obligations pertaining to environmental protection in as much detail as possible. The results of the research are contained in this and the other reports in this series. 

5. The Independent Expert’s second report to the Council, U.N. Doc. A/HRC/25/53 (30 December 2013), describes the mapping project and summarizes its conclusions on the basis of the findings of the 14 specific reports.  In brief, the main conclusions are that the human rights obligations relating to the environment include procedural obligations of States to assess environmental impacts on human rights and to make environmental information public, to facilitate participation in environmental decision-making, and to provide access to remedies, as well as substantive obligations to adopt legal and institutional frameworks that protect against environmental harm that interferes with the enjoyment of human rights, including harm caused by private actors. States are also subject to a general requirement of non-discrimination in the application of environmental laws, and have additional obligations to members of groups particularly vulnerable to environmental harm, including women, children and indigenous peoples.  
A. Summary of the Aarhus Convention
6. Adopted on 25 June 1998, in the Danish city of Aarhus, at the Fourth Ministerial Conference in the UNECE “Environment for Europe Process,”  the Aarhus Convention states that in order to “contribute to the protection of the right of every person of present and future generations to live in an environment adequate to his or her health and well-being, each Party shall guarantee the rights of access to information, public participation in decision-making, and access to justice in environmental matters in accordance with provisions of this Convention” (art. 1).  As of 12 November 2013, there were 46 Parties to the Convention.
 
7. The Aarhus Convention contains three “pillars”: access to information, public participation and access to justice. Under this approach, the Convention contains various procedural requirements.  It sets out minimum standards, but it does not prevent any Party from adopting measures beyond those in the Convention (art. 3, para. 5).  The main focus of the obligations set forth in the Convention is towards public authorities, and those are defined to cover governmental bodies from all sectors and at all levels (national, regional, local, etc.) and bodies performing public administrative functions, including privatised bodies having public responsibilities in relation to the environment and under the control of public authorities.  Bodies acting in a judicial or legislative capacity are excluded, but the institutions of any regional economic integration organization, specifically the institutions of the European Union, are included in the definition of ‘public authority’ (art. 2, para. 2).  Parties are obligated to promote the principles of the Convention in international environmental decision-making processes and within the framework of international organizations in matters relating to the environment (art. 3, para.7).  The Convention provides for the Meeting of the Parties to establish a means for reviewing compliance with the Convention, including the allowance of public involvement in compliance review (art. 10).  The Convention prohibits discrimination on the basis of citizenship, nationality or domicile against persons seeking to exercise their rights under the Convention (art. 3, para. 9).  
8. Article 4 (Access to Information) and Article 5 (Collection and Dissemination of Environmental Information) of the Convention require Parties to ensure that public authorities, within the framework of national legislation, respond to public requests for information and collect, update and disseminate the information to the public. It is presumed that the information will be provided unless the information falls within a finite list of exempt categories (art. 4, paras. 3 and 4). An interest does not have to be stated (art. 4, para. 1). Parties are to ensure that certain environmental information progressively becomes available in electronic databases that are easily accessible to public through public telecommunications networks (art. 5, para. 3)
9. Article 6 (Public Participation in Decisions on Specific Activities) and Article 7 (Public Participation Concerning Plans, Programmes and Policies Relating to the Environment) of the Convention establish minimum requirements for public participation in various categories of environmental decision-making. Annex I to the Convention contains the activities covered by Article 6 and is similar to the activities for which an environmental impact assessment or integrated pollution prevention and control license is required under relevant European Union legislation. Article 6 also requires each Party, “in accordance with its national law,”  to apply its provisions to decisions on non-Annex I activities that may have a significant effect on the environment (art. 6, para. 1). Public participation requirements include: timely and effective notification of the public concerned; reasonable timeframes for participation, including provision for participation at an early stage; a right for the public concerned to inspect information which is relevant to the decision-making free of charge; an obligation on the decision-making body to take due account of the outcome of the public participation; and prompt public notification of the decision, with the text of the decision and the reasons and considerations on which it is based being made publicly accessible (art. 6, para. 2 – 11). Article 7 requires Parties to make appropriate practical and/or other provisions for the public to participate during the preparation of plans and programmes relating to the environment (art. 7) and obligates Parties to comply with the public participation requirements of Article 6. 
10. Article 9 (Access to Justice) sets forth the specific areas where access to justice is provided for under the Convention: review procedures with respect to information requests; review procedures with respect to specific  decisions which are subject to public participation requirements; and challenges to breaches of environmental law in general. The procedures under Article 9 are to be “fair, equitable, timely and not prohibitively expensive” (art. 9, para. 4).
11. In October 2002, through Decision I/7, the first Meeting of the Parties (MOP) established a Compliance Committee to review compliance by Parties with the Convention. To trigger the compliance mechanism, a Party may make a submission about compliance by another Party; a Party may make a submission concerning its own compliance; the Convention secretariat may make a referral to the Committee; or members of the public may make communications concerning a Party’s compliance with the Convention (Decision I/7, paras. 15, 17, 18). The Compliance Committee considers any submission, referral or communication and prepares, at the request of the MOP, a report on compliance with or implementation of the provisions of the Convention (Decision I/7, para. 13 (a)-(b)). The Compliance Committee’s recommendations are not binding on any Party but, pending consideration of the Compliance Committee’s report and any recommendations by the MOP, Decision I/7 provides that, in consultation with the Party concerned, the Compliance Committee can provide advice and facilitate assistance to individual Parties regarding implementation of the Convention (Decision I/7, para. 36 (a)). In addition, subject to agreement with the Party concerned, the Compliance Committee can: make recommendations to the Party concerned; request submission of a strategy, including a time schedule, to the Compliance Committee regarding achievement of compliance with the Convention and a report on implementation of the strategy; and, in cases of communications from the public, make recommendations to the Party concerned on specific measures to address the matter raised by the member of the public (Decision I/7, para. 36 (b)).
12. The MOP has the authority to decide on appropriate measures to bring about full compliance with the Convention (Decision I/7, para. 37). Based on the cause, degree and frequency of the non-compliance, the MOP can take one of more of the following measures: provide advice and facilitate assistance to individual Parties regarding implementation of the Convention; make recommendations to the Party concerned; request the Party to submit a strategy for achieving compliance with the Convention; in cases of communications from the public, make recommendations to the Party concerned on specific measures to address the matter raised by the member of the public; issue declarations of non-compliance; issue cautions; suspend, in accordance with the applicable rules of international law concerning the suspension of the operation of a treaty, the special rights and privileges accorded to the Party concerned under the Convention; and take such other non-confrontational, non-judicial and consultative measures as may be appropriate (Decision I/7, para. 37 (a)-(h)).
B. Roadmap of the report
13. The remainder of the report discusses duties related to the three main pillars of the Aarhus Convention as they have been interpreted by the Compliance Committee.  Section II addresses access to information, Section II addresses public participation, and Section IV addresses access to justice.  The report does not attempt to characterize every decision of the Compliance Committee; rather, it describes the principal provisions of the Convention in light of particularly important and illustrative decisions of the Committee.  
VI. Article 4 (Access to Information)


14. Article 4, para. 1 of the Convention states: “Each Party shall ensure that, subject to the following paragraphs of this article, public authorities, in response to a request for environmental information, make such information available to the public, within the framework of national legislation . . . .”
15. The article makes clear that, where requested, the Party must make available “copies of the actual documentation containing or comprising such information” without an interest having to be stated, unless it is reasonable to make it available in other form, or the information is already publicly available in another form (Art. 4, para. 1(a), (b)).  
16. Article 4 lists reasons why a request for environmental information may be refused, including if the public authority to which the request is addressed does not hold the requested information, the request is manifestly unreasonable or formulated in too general a manner, or the disclosure of the information would adversely affect: the confidentiality of the proceedings of public authorities; international relations, national defence or public security; or the course of justice (Art. 4, paras. 3, 4).  
17. If information exempted from disclosure under one of the specified justifications can be separated out without prejudice to the confidentiality of the exempted information, a Party must ensure that its public authorities make available the remainder of the environmental information that has been requested (Art. 4, para. 6).  A refusal of a request for information “shall be in writing if the request was in writing or the applicant so requests,” “shall state the reasons for the refusal and give information on access to the review procedure provided for in accordance with article 9,” and shall be made as soon as possible and no later than one month – or if the complexity justifies an extension, no later than two months – after the request (Art. 4, para. 7).  

18. Since its formation in 2002, the Compliance Committee has considered a number of cases alleging that Parties failed to comply with Article 4’s requirement that environmental information be made available to the public. The Committee has found non-compliance by Parties with the requirements of Article 4 for a range of reasons.
19. For example, the Committee found non-compliance when the Party concerned failed to “establish and maintain, pursuant to the obligation established in article 3, paragraph 1, a clear, transparent and consistent framework to implement these provisions of the Convention” such as “by providing clear instructions on the status and obligations of bodies performing functions of public authorities, or regulating the issue of standing in cases on access to information in procedural legislation.”

20. The Committee found a violation based on the failure of a Party to ensure access to information contained in an environmental impact assessment (EIA), where the Party argued that because EIA studies were scientific studies protected by copyright law and could only be made publicly available with the express consent of the author, only the outcome, not the whole study, had to be provided.
  The Committee noted that while Article 6, para. 6 allows:

that requests from the public for certain information may be refused in certain circumstances related to intellectual property rights, this may happen only where in an individual case the competent authority considers that disclosure of the information would adversely affect intellectual property rights. Therefore, the Committee doubts very much that this exemption could ever be applicable in practice in connection with EIA documentation. Even if it could be, the grounds for refusal are to be interpreted in a restrictive way, taking into account the public interest served by disclosure. Decisions on exempting parts of the information from disclosure should themselves be clear and transparent as to the reasoning for non-disclosure. Furthermore, disclosure of EIA studies in their entirety should be considered as the rule, with the possibility for exempting parts of them being an exception to the rule. A general exemption of EIA studies from disclosure is therefore not in compliance with article 4, paragraph 1, in conjunction with article 4, paragraph 4, and article 6, paragraph 6, in conjunction with article 4, paragraph 4, of the Convention.

21. In another case, the Compliance Committee stated that failure by a public authority to provide the environmental information in the form requested by the requestor, a CD for a cost of 13 Euro instead of paper copies in the amount of 600 pages for a cost of 2.05 Euro per page and close to the place of residence of the requester or in electronic form,
 is non-compliance. The Committee also determined  that the word “copies” in Article 4, paragraph 1, “does, in fact, require that the whole documentation be close to the place of residence of the requester or entirely in electronic form, if the requester lives in another town or city.”

22. The Committee has stated that Article 4’s time limits, which allow up to two months after the submission of the request for environmental information for a response, do not allow for “positive silence.”
 According to the Committee:

The right to information can be fulfilled only if public authorities actively respond to the request and provide information within the time and form required.  Even establishment of a system which assumes that the basic form of provision of information is by putting all the available information on publicly accessible websites does not mean that Parties are not obliged to ensure that any request for information should be individually responded to by public authorities, at least by referring them to the appropriate website. 
Furthermore, the Committee would like to underline that article 4, paragraph 7, of the Convention specifically prohibits a Party from using the concept of “positive silence” for information requests. It provides that a “refusal of a request shall be in writing if the request was in writing […] A refusal shall state the reasons for the refusal […]. .

23. The Committee has also stated that Article 4 is violated when a State Party adopts a law setting out that the information requested was confidential after a request for information was submitted, and also rejects the request as well because of the large volume of information requested.

24. The Committee has decided that subparagraph 4(d) of Article 4, which provides for the confidentiality of commercial and industrial information where such confidentiality is protected by law in order to protect a legitimate economic interest, may not be read to mean that public authorities are only required to release information where no harm to the interests concerned is identified.  Rejecting such a broad interpretation of  this provision, the committee has stated that exemptions should be interpreted in a restrictive way, taking into account the public interest served by disclosure.
 
25. Where national legislation delegates some functions related to maintenance and distribution of environmental information to private entities, the Committee has stated that for purposes of access to information under Article 4, and depending on the particular arrangements adopted in the national law, such private entities shall be treated as falling under the definition of ‘public authority’ within the meaning of article 2, para. 2 (b) or (c) of the Convention.

26. Where a Party refuses to provide environmental information, the Convention (art. 4, para. 7) requires that the Party provide information on access to the review procedures available under Article 9,
 and the Committee has stated that the failure to do so violates the Convention.

VII. Articles 6 and 7 (Public Participation)
27. Article 6 requires each Party, with respect to decisions on whether to permit proposed activities listed in an annex to the Convention as well as other proposed activities that may have a significant effect on the environment, to inform the concerned public, early in the decision-making procedure, of information about the proposal, including: (a) the proposed activity itself; (b) the nature of possible decisions; (c) the public authority responsible for making the decision; (d) the envisaged procedure, including opportunities for public participation; and (e) that the activity is subject to an EIA procedure (Art. 6, paras. 1, 2).  The Party must ensure that competent public authorities give the public access to all information relevant to the decision-making (as it may be limited under Article 4), including a description of the proposed activity and its environmental effects (Art. 6, para. 6).   

28. Article 6 provides that “[p]rocedures for public participation shall allow the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the applicant, any comments, information, analyses or opinions that it considers relevant to the proposed activity,” and that the Party shall ensure that the decision takes due account of the public participation and that the public is promptly informed of the decision (Art. 6, paras. 8, 9).  

29. Article 7 provides that each Party “shall make appropriate practical and/or other provisions for the public to participate during the preparation of plans and programmes relating to the environment, within a transparent and fair framework, having provided the necessary information to the public” (Art. 7).  Within this framework, the Party shall allow sufficient time for informing the public and for the public to participate effectively in the decision-making process, and shall “ensure that in the decision due account is taken of the outcome of the public participation” (Art. 7; Art. 6, paras. 3, 4, 8).  “To the extent appropriate, each Party shall endeavour to provide opportunities for public participation in the preparation of policies relating to the environment” (Art. 7).  
30. Article 6, which addresses public participation in decisions on specific activities, has been the basis for a significant number of the decisions by the Committee. Article 7, which applies more generally to plans, programmes and policies relating to the environment, has been the subject of fewer decisions. The Committee has noted that it can be difficult to determine whether a decision falls under article 6 or 7 of the convention, but that “it is important to identify what the legal effects of an act are — whether an act constitutes a decision under article 7 or a first phase/intention for a planned activity under article 6, because only some of the public participation provisions of article 6 apply to decisions under article 7.”
  However, it stated that “in all cases the requirements of paragraphs 3, 4 and 8 of article 6 apply.”

31. The Convention defines the terms “the public” and “the public concerned” in Article 2, which states that “‘The public’ means one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organizations or groups,” and that “ ‘The public concerned’ means the public affected or likely to be affected by, or having an interest in, the environmental decision-making; for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.”  
32. The Committee has clarified that:

The public participation provisions in article 6 of the Convention mostly refer to the “public concerned”, i.e., a subset of the public at large. The members of the public concerned are defined in article 2, paragraph 5, of the Convention on the basis of the criteria of “affected or likely to be affected by”, or “having an interest in”, the environmental decision-making. Hence, the definition of the Convention is partly based on the concept of “being affected” or “having an interest” . . . .
33. While narrower than the definition of “the public”, the definition of “the public concerned” under the Convention is still very broad. Whether a member of the public is affected by a project depends on the nature and size of the activity. For instance, the construction and operation of a nuclear power plant may affect more people within the country and in neighbouring countries than the construction of a tanning plant or a slaughterhouse.  Also, whether members of the public have an interest in the decision-making depends on whether their property and other related rights (in rem rights), social rights or other rights or interests relating to the environment may be impaired by the proposed activity. Importantly, this provision of the Convention does not require an environmental NGO as a member of the public to prove that it has a legal interest in order to be considered as a member of the public concerned. Rather, article 2, paragraph 5, deems NGOs promoting environmental protection and meeting any requirements under national law to have such an interest.

34. In identifying the scope of Article 6 as it relates to a series or range of activities, in the context of multiple permitting decisions for landfills, the Committee found that Article 6 does not necessarily require that the full range of public participation requirements set out in the article be applied for each and every decision on whether to permit an activity.  The permitting decisions should at the very least be environment-related and should be more than of minor or peripheral significance or environmental relevance before a full-scale public participation procedure is required.
 On the other hand, the Committee has stated that:

where significant environmental aspects are dispersed between different permitting decisions, it would clearly not be sufficient to provide for full-fledged public participation only in one of those decisions. Whether a system of several permitting decisions, where public participation is provided with respect to only some of those decisions, amounts to non-compliance with the Convention will have to be decided on a contextual basis, taking the legal effects of each decision into account. It is of crucial importance in this regard to examine to what extent such a decision indeed “permits” the activity in question.
  
35. In recognition of different national legal frameworks for regulatory control of activities listed in Annex I, the Committee has articulated a “significance” test to be applied at the national level or on a case-by-case basis.  Specifically, it has stated:  
The test should be: does the permitting decision, or range of permitting decisions, to which all the elements of the public participation procedure set out in article 6, paragraphs 2 to 10, apply embrace all the basic parameters and main environmental implications of the proposed activity in question? If, despite the existence of a public participation procedure or procedures with respect to one or more environment-related permitting decisions, there are other environment-related permitting decisions with regard to the activity in question for which no full-fledged public participation process is foreseen but which are capable of significantly changing the above basic parameters or which address significant environmental aspects of the activity not already covered by the permitting decision(s) involving such a public participation process, this could not be said to meet the requirements of the Convention.

36. The Committee has stated that secondary legislation that lacks express wording to inform the public in an “adequate, timely and effective manner” about public participation or lacks a clear obligation to provide the public concerned with effective remedies, including injunctive relief, may adversely affect the implementation of Article 6.

37. The Committee has found that the Convention allows States discretion to design the decision-making procedures covered by Article 6, but that within each and every such procedure where public participation is required, it should be provided early in the procedure so as to ensure all options are open and effective participation can take place.

38. The Committee has observed that it cannot address whether an environmental impact assessment (EIA) screening procedure is adequate because the Convention does not make the EIA a mandatory part of public participation. Under paragraph 20 of Annex I to the Convention, however, where public participation is provided for under an EIA procedure in accordance with national legislation, any public participation must apply the provisions of Article 6.  For this reason, while under the Convention public participation is a mandatory part of the EIA, an EIA is “not necessarily a part of public participation.” 
  Thus, “the factual accuracy, impartiality and legality of screening decisions” for an environmental assessment, including the decision that there is no need for an environmental assessment, are not subject to Article 6 of the Convention.

39. An activity listed in Annex I, such as a nuclear power plant, approved and permitted prior to entry into force of the Convention, is still subject to the requirements of the Convention where public authorities conduct subsequent updates and consider further actions, including permits for extensions of the activity. 

40. To inform the public in an “effective manner,” as Article 6 requires, means that public authorities should seek to provide a means of informing the public which ensures that all those who could potentially be concerned by the effects of the proposed activities have a reasonable chance to learn about the activities and to participate in the decision-making process.
  The Committee has stated that “if the chosen way of informing the public about possibilities to participate in the EIA procedure is via publishing information in local press, much more effective would be publishing a notification in a popular daily local newspaper rather than in a weekly official journal,” and if all local newspapers are issued only on a weekly basis, the requirement of being “effective” established by the Convention would be met by choosing the one with the largest circulation.
 Newspapers or local television may be preferable where there is a rural population without access to the Internet.

41. The Committee has noted that “generally speaking, there are no provisions or guidance in or under article 6, paragraph 2, on how to involve the public in another country in relevant decision-making, and that such guidance seems to be needed, in particular, in cases where there is no requirement to conduct a transboundary EIA and the matter is therefore outside the scope of the [UNECE] Espoo Convention [on Environmental Impact in a Transboundary Context].”
 In this regard, the Committee recommended providing a mandate to the Working Group of the Parties to develop for consideration at the third MOP “guidance to assist Parties in identifying, notifying and involving the public concerned in decision-making on projects in border areas affecting the public in other countries but not requiring transboundary EIA under the Espoo Convention which includes procedures for public participation.”

42. The concept of tiered decision-making should inform the requirement under Articles 6 and 7 for “early public participation, when all options are open,” so that at each stage of decision-making certain options are discussed and selected with the participation of the public, and each consecutive stage of decision-making only addresses the issues within the option already selected at the preceding stage. 
 The Committee has noted that this provides Parties with some discretion with regard to which range of options will be discussed at any given stage of the decision-making.

43. The Committee has stated that “environmental decision-making is not limited to the conduct of an EIA procedure,” for example, “but extends to any subsequent phases of the decision-making, such as land-use and building permitting procedures, as long as the planned activity has an impact on the environment.”
  
44. Whether “all options are open and effective participation can take place” at the stage of decision-making in question, implies, according to the Committee, that when public participation is provided for, the permit authority must be neither formally nor informally prevented from fully turning down an application on substantive or procedural grounds. If the scope of the permitting authority is already limited due to earlier decisions, then the Party concerned should have also ensured public participation during the earlier stages of decision-making.

45. The Committee’s role is limited to determining whether the data available to the decision-making authority was accessible to the public; it does not include checking the accuracy of the data made available to the public.

46. The Committee has found that failing to provide for public participation in decision-making processes for the designation of land use through a government decree constitutes non-compliance with Article 7.
  Moreover, when explaining how to differentiate between decisions regarding land use that fall under Article 6 (public participation in decisions on specific activities) or Article 7 (public participation concerning plans, programmes and policies relating to the environment), the Committee clarified that:
The extent to which the provisions of article 6 apply in this case depends inter alia on the extent to which the decrees (or some of them) can be considered “decisions on specific activities”, that is, decisions that effectively pave the way for specific activities to take place. While the decrees are not typical of article 6–type decisions on the permitting of specific activities, some elements of them are (as is mentioned in paragraphs 12 and 23 above) more specific than a typical decision on land use designation would normally be. The Convention does not establish a precise boundary between article 6–type decisions and article 7–type decisions. Notwithstanding that, the fact that some of the decrees award leases to individual named enterprises to undertake quite specific activities leads the Committee to believe that, in addition to containing article 7–type decisions, some of the decrees do contain decisions on specific activities.

47. Limiting public participation so as to effectively reduce the public’s input to only commenting on how the environmental impact could be mitigated and not allowing the public any input on the selection of a site for a nuclear power plant in Belarus does not meet the requirements of Article 6, para. 4, which states that “[e]ach Party shall provide for early public participation, when all options are open and effective public participation can take place.”
  The Committee recommended that Belarus ensure that the general framework for public participation in decisions on specific activities (the general EIA legislation) and the framework for public participation in nuclear activities be compatible; the Committee also recommended training for public officials to raise awareness of the Convention.

48. The Committee found that Kazakhstan, by not establishing clear legal requirements for making the information relevant to decision-making accessible to the public, failed to comply with Article 6, para. 6, which provides that “[e]ach Party shall require the competent public authorities to give the public concerned access for examination, upon request where so required under national law, free of charge and as soon as it becomes available, to all information relevant to the decision-making referred to in this article that is available at the time of the public participation procedure.”  The Committee recommended, among other steps, that the Party make any information relevant for decision-making available on the website of the public authority and not require that comments by the public be ”reasoned.”

49. EU member states are required to develop National Renewable Energy Plans (NREAPS) and increase their use of energy from renewable sources.  The Committee has stated that these NREAPs are plans or programmes under Article 7 of the Convention, and that the failure of the United Kingdom to subject its NREAP to public participation was therefore a failure to comply with Article 7.

VIII.  Article 9 (access to justice)
50. Article 9 of the Convention addresses access to justice through specific requirements for certain types of procedures.  First, it states that each Party must ensure that any person who considers that his or her request for information has not been treated in accordance with the requirements of Article 4 “has access to a review procedure before a court of law or other independent and impartial body established by law” (Art. 9, para. 1). 

51. Second, each Party must ensure that members of the public concerned who either have a sufficient interest or (where required by the administrative procedural law of the Party) maintain impairment of a right, have “access to a review procedure before a court of law and/or another independent and impartial body established by law,” to challenge the legality of any act or omission subject to Article 6 and, where so provided for under national law, of other relevant provisions of the Convention (Art. 9, para. 2).  The Convention provides that “[w]hat constitutes a sufficient interest and impairment of a right shall be determined in accordance with the requirements of national law and consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention” (Art. 9, para. 2).  In particular, the interest of any non-governmental organization that promotes environmental protection and meets any requirements under national law shall be deemed sufficient for this purpose (Art. 9, para. 2; Art. 2, para. 5).  

52. Third, each Party must ensure that “where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment” (Art. 9, para. 3).  

53. The Convention states that the procedures referred to in these paragraphs of Article 9 “shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive” (Art. 9, para. 4).  

54. In its decisions on Article 9, the Committee has considered cases that allege non-compliance by Parties with the specified requirements to provide adequate and effective remedies, including injunctive relief, and to provide for procedures that are fair, equitable, timely and not prohibitively expensive.
55. In construing Article 9, para. 2, which addresses access to review procedures, the Committee has stated: 

In defining standing under article 9, paragraph 2, the Convention allows a Party to determine within the framework of its national legislation, whether members of the public have “sufficient interest” or whether they can maintain an “impairment of a right”, where the administrative procedural law requires this as a precondition. While for NGOs the Convention provides some further guidance on how the “sufficient interest” should be interpreted, for persons, such as “individuals”, the Convention requires that “sufficient interest” and “impairment of a right” be determined “in accordance with the requirements of national law”. Parties, thus, retain some discretion in defining the scope of the public entitled to standing in these cases; but the Convention further sets the limitation that this determination must be consistent “with the objective of giving the public concerned wide access to justice within the scope of the Convention” . . . This means that the Parties in exercising their discretion may not interpret these criteria in a way that significantly narrows down standing and runs counter to its general obligations under articles 1, 3 and 9 of the Convention.
 
56. In a decision concerning an allegation that a Party had failed to comply with Article 9, paragraphs 3 and 4 because its court refused to consider a claim that the public authorities had failed to enforce the Party’s environmental laws, the Committee distinguished between three different issues: 

(a) Whether the communicant had access to a review procedure in order to challenge the alleged failure of enforcement by the public authorities. . . . 

(b) Whether the public authorities were legally obliged (as opposed to merely permitted) to enforce the relevant laws and regulations. The Committee is not in a position to interpret substantive environmental and administrative legislation of the Party where it falls outside the scope of the Convention, nor is it in a position to dispute the court’s opinion that the public authority has a right to judge which of the courses of actions available to it are best suited to achieve effective enforcement. The Committee is, generally speaking, reluctant to discuss the courts’ interpretations of substantive provisions of environmental or other domestic legislation. However, a general failure by public authorities to implement and / or enforce environmental law would constitute an omission in the meaning of article 9, paragraph 3, of the Convention, even though the specific means proposed by the plaintiff to rectify this failure might not be the only ones or the most effective ones; 
(c) Whether the public authorities did in fact effectively enforce the relevant laws and regulations. There is certainly, in the view of the Committee, a freedom for the public authorities to choose which enforcement measures are most appropriate as long as they achieve effective results required by the law. Public authorities . . . often have at their disposal various means to enforce standards and requirements of law, of which initiation of legal action against the alleged violator is but one.

57. The Committee has stated that Article 9 is not violated merely because a court decision is adverse or an appellate process is lengthy, as long as it is not unfair, costly or inequitable.  It noted in one case that:
While appeal processes in the case in question were indeed overall lengthy, this seems to be primarily due to the different interpretations of the then existing legal provisions by various judicial instances, rather than the procedures being unfair, costly or inequitable. The matter is, in the Committee’s opinion, therefore more linked with a lack of a clear legal framework in the context of article 3, paragraph 1, of the Convention, than a lack of access to justice under article 9. 
 
58. The Committee also noted:

 the obligation under article 3, paragraph 1, on each Party to take the necessary legislative, regulatory and other measures to establish and maintain a clear, transparent and consistent framework to implement the provisions of the Convention. Regulations implementing the Convention’s provisions, including timely, adequate and effective notification of the public concerned, early and effective opportunities for participation, and the taking of due account of the outcome of the public participation, would help to avoid ambiguity in the future. Such regulations could be developed with input from the public. The content of such regulations should also be communicated effectively to public authorities.

59. The Committee reviewed restrictions on the ability of individuals and NGOs to challenge decisions of European Union institutions at the European Court of Justice (ECJ) in environmental matters. Under European Union law, individuals and NGOs cannot contest directly an EU act before courts of the EU Member States, but may in some States be able to challenge an implementing measure and pursue the annulment of the decision by asking the national court to request a preliminary ruling of the ECJ. As noted by the Committee, this procedure requires that the NGO is granted standing in the EU Member State concerned and that the national court decides to bring the case to the ECJ. The Committee found that the system of preliminary ruling does not meet the requirements of access to justice in Article 9 or compensate for the strict jurisprudence of the EU courts.
 Without finding a violation of Article 9, however, the Committee recommended that a “new direction of the jurisprudence of the EU Courts should be established in order to ensure compliance with the Convention.”

60. As noted above, Article 9, para. 3 requires each Party to provide members of the public access to legal procedures to challenge violations of its national environmental by private parties, as well as public authorities, “where [the members of the public] meet the criteria, if any, laid down in its national law.”  The Committee has noted that the Aarhus Convention neither defines “the criteria, if any, laid down in national law,” nor sets out the criteria to be avoided:
Rather, the Convention is intended to allow a great deal of flexibility in defining which environmental organizations have access to justice. On the one hand, the Parties are not obliged to establish a system of popular action (“actio popularis”) in their national laws with the effect that anyone can challenge any decision, act or omission relating to the environment. On the other hand, the Parties may not take the clause “where they meet the criteria, if any, laid down in its national law” as an excuse for introducing or maintaining so strict criteria that they effectively bar all or almost all environmental organizations from challenging acts or omissions that contravene national law relating to the environment.
Accordingly, the phrase “the criteria, if any, laid down in national law” indicates a self-restraint on the parties not to set too strict criteria. Access to such procedures should thus be the presumption, not the exception. One way for the Parties to avoid a popular action (“actio popularis”) in these cases, is to employ some sort of criteria (e.g. of being affected or of having an interest) to be met by members of the public in order to be able to challenge a decision. However, this presupposes that such criteria do not bar effective remedies for members of the public.

61. In relation to a communication concerning EU Directives on EIA and IPPC, the Committee noted that neither Directive clearly required that the public concerned be provided with effective remedies, including injunctive relief.  The Committee stated: 

While such remedies are essential for effective access to justice, when considering the structural characteristics of the Party concerned, and the general division of powers between the European Community and its Member States, it is not clear to the Committee whether procedural issues relating to remedies are part of the European Community’s competence. In the absence of further information on this issue, the Committee cannot conclude that the European Community fails to comply with article 9, paragraph 4, of the Convention. The Committee nevertheless stresses the importance of such remedies and the need for the European Community and the EU Member States to determine whether such remedies should be provided only by the laws of the Member States or in addition by Community legislation. 
62.  In construing the requirement in Article 9, para. 4 that remedies be fair and not “prohibitively expensive,” the Committee has stressed that “fairness” in this context “refers to what is fair for the claimant, not the defendant, a public body. The Committee, moreover, finds that fairness in cases of judicial review where a member of the public is pursuing environmental concerns that involve the public interest and loses the case, the fact that the public interest is at stake should be accounted for in allocating costs.”

63. The Committee has stated that in assessing compliance with Article 9, para. 4, its approach is to consider the legal system as a whole and in a systematic matter.  For example, in respect of a communication alleging, among other things, that the United Kingdom was failing to meet the requirement that remedies not be “prohibitively expensive”, the Committee concluded:

despite the various measures available to address prohibitive costs, taken together they do not ensure that the costs remain at a level which meets the requirements under the Convention. At this stage, the Committee considers that the considerable discretion of the courts of England and Wales in deciding the costs, without any clear legally binding direction from the legislature or judiciary to ensure costs are not prohibitively expensive, leads to considerable uncertainty regarding the costs to be faced where claimants are legitimately pursuing environmental concerns that involve the public interest. The Committee also notes the Court of Appeal’s judgement in Morgan v. Hinton Organics, which held that the principles of the Convention are “at most” a factor which it “may” (not must) “have regard to in exercising its discretion”, “along with a number of other factors, such as fairness to the defendant”. The Committee in this respect notes that “fairness” in article 9, paragraph 4, refers to what is fair for the claimant, not the defendant. 

In the light of the above, the Committee concludes that the Party concerned has not adequately implemented its obligation in article 9, paragraph 4, to ensure that the procedures subject to article 9 are not prohibitively expensive. In addition, the Committee finds that the system as a whole is not such as “to remove or reduce financial […] barriers to access to justice”, as article 9, paragraph 5, of the Convention requires a Party to the Convention to consider.
 
64. In the same case, the Committee criticized judicial discretion as a method of ensuring that rules governing the timing of judicial review meet the requirements of Article 9, para. 4.  The Committee found that “by failing to establish clear time limits within which claims may be brought and to set a clear and consistent point at which time starts to run, i.e., the date on which a claimant knew, or ought to have known of the act, or omission, at stake, the Party concerned has failed to comply with the requirement in article 9, paragraph 4, that procedures subject to article 9 be fair and equitable.”

65. The Committee has stated that to meet the requirement of Article 9, para. 4, that access to justice procedures described in paragraphs 1, 2, and 3 be “fair,” it is necessary that “the process, including the final ruling of the decision-making body, must be impartial and free from prejudice, favouritism or self-interest.”
  However, a criterion that distinguishes between natural and legal persons (such as a filing fee that is higher for non-governmental organizations than for individuals) is not necessarily unfair.

66. In assessing whether such a fee imposed by Denmark on non-governmental organizations is “prohibitively expensive,” the Committee considered, in addition to the amount of the fee as such, the following aspects of the system as a whole to be “particularly relevant”: 

“(a) the contribution made by appeals by NGOs to improving environmental protection and the effective implementation of the [law in question]; (b) the expected result of the introduction of the new fee on the number of appeals by NGOs to [the review body]; and (c) the fees for access to justice in environmental matters as compared with fees for access to justice in other matters in Denmark.”
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