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II. INTRODUCTION
1. This report describes human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment under the American Declaration of the Rights and Duties of Man (American Declaration),
 the American Convention on Human Rights (American Convention),
 and the Additional Protocol to the American Convention on Human Rights in the area of Economic, Social and Cultural Rights (Protocol of San Salvador) (collectively, the Inter-American system).
  These human rights obligations are elaborated by the Inter-American Commission on Human Rights (IACHR or Commission)—the organ responsible for promoting the observance and defence of human rights in all States in the Americas
—and the Inter-American Court of Human Rights (Inter-American Court), which applies and interprets the American Convention in respect to the States Parties thereto.
  
2. This report is one of a series of 14 reports that examine human rights obligations related to the environment as they have been described by various sources of international law in the following categories: (a) UN human rights bodies and mechanisms; (b) global human rights treaties; (c) regional human rights systems; and (d) international environmental instruments. Each report focuses on one source or set of sources, and all reports follow the same format.   

3. These reports were researched and written by legal experts working pro bono under the supervision of John H. Knox, the UN Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment.  In March 2012, in Resolution 19/10, the Human Rights Council established the mandate of the Independent Expert, which includes, inter alia, studying the human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment and reporting to the Council on those obligations. 
4. In his first report to the Council, U.N. Doc. A/HRC/22/43 (24 December 2012), the Independent Expert stated that his first priority would be to provide greater conceptual clarity to the application of human rights obligations related to the environment by taking an evidence-based approach to determining the nature, scope and content of the obligations. To that end, he assembled a team of volunteers to map the human rights obligations pertaining to environmental protection in as much detail as possible. The results of the research are contained in this and the other reports in this series. 
5. The Independent Expert’s second report to the Council, U.N. Doc. A/HRC/25/53 (30 December 2013), describes the mapping project and summarizes its conclusions on the basis of the findings of the 14 specific reports.  In brief, the main conclusions are that the human rights obligations relating to the environment include procedural obligations of States to assess environmental impacts on human rights and to make environmental information public, to facilitate participation in environmental decision-making, and to provide access to remedies, as well as substantive obligations to adopt legal and institutional frameworks that protect against environmental harm that interferes with the enjoyment of human rights, including harm caused by private actors. States are also subject to a general requirement of non-discrimination in the application of environmental laws, and have additional obligations to members of groups particularly vulnerable to environmental harm, including women, children and indigenous peoples.  
N. Summary of the Research Process
6. In addition to the normative bases for the human rights in the Inter-American system, this report is based on an examination of certain materials produced by the Commission and the Court in relation to their functions for the promotion and protection of the human rights under the American Declaration, the American Convention and the Protocol of San Salvador.  
7. The categories of IACHR documentation reviewed are the following: 
(a)
Annual Reports;
(b)
Country Reports;
 
(c)
Merits Decisions; 
(d)
Admissibility Decisions;
 
(e)
Precautionary Measures;
  
(f)
Applications by the Inter-American Commission to the Inter-American Court; and 
(g)
Thematic Reports.
8. In addition, judgments of the Inter-American Court were reviewed.
    
9. Due to time and resource constraints, examination of the IACHR’s materials listed above was limited to documentation produced between 1988 and 2012, with the exception of the Precautionary Measures, which were reviewed for the period 1998 through 2012.  Of the documentation reviewed, the research was narrowed to those materials containing relevant search terms.  
10. The search terms used covered a broad range of subject matters relevant to the environment, including the principal causes of environmental harm and several ways that environmental harm and its consequences are manifested.  The relevant terms are set forth in the table below:  
	· Environment* 
· Water
· Flood 
· Drought
· Storm 
· Hurricane
· Ecolog*
· Sustain* 
· Sanitary 
· Toxic 
· Stockholm Declaration 
· Aarhus 
· Biodiversity 
· Chemical 
· Deforest*

	· Natural Resources
· Climate 
· “Global warming”
· Emission* 
· Greenhouse 
· Food  
· Pollut* 
· Contamina* 
· Nature 
· Rio Declaration 
· Principle 10 
· Agenda 21 
· Habitat 
· Mining
· Typhoon 
· Drown

	· Carbon dioxide
· CO2 
· Sea level*
· Erosion 
· Hazardous
· Asbestos 
· PCB 
· Mercury
· Acid
· Extinct; extinction 
· Endangered 
· Ecosystem 
· Dam 
· Desertification
· Flaring 



11. Due to the large volume of responsive materials, the hits responsive to the search term “air” were not reviewed.  Similarly, not all of the hits responsive to the search terms “mining” and “water” were reviewed.  
12. The main source for the relevant documentation was the website of the IACHR,
 which contains the most comprehensive collection of documents relating to the work of the IACHR and the Court.  The review was conducted of English language documents; accordingly, there may be instances of materials published only in Portuguese or Spanish by the Commission or the Court that are not reflected in the report.
O. Overview of the Report   

13. The remainder of the report presents the main findings of the research. Section II describes how the Inter-American system has connected environmental harm to infringements of particular human rights.  Section III discusses human rights obligations relating to the environment.  These obligations include procedural obligations, substantive obligations and obligations relating to members of specific groups, namely indigenous peoples and environmental human rights defenders.  Section IV addresses obligations pertaining to various cross-cutting issues, including obligations relating to transboundary environmental harm and duties relating to non-state actors.   Section V makes some concluding observations. 
II. HUMAN RIGHTS THREATENED BY ENVIRONMENTAL HARM
14. When the OAS first established the Inter-American Commission in 1960, it gave the Commission a mandate to promote respect for human rights, as defined by the 1948 American Declaration.  “The ‘non-binding’ American Declaration thus became the basic normative instrument of the Commission.”
  Under this system, the Commission initially had the power only to prepare investigative reports on human rights problems and make recommendations to governments, but in 1965, it was also authorized to hear individual communications, receive information from governments in response, and make recommendations.  The American Convention on Human Rights, which entered into force in 1978, assigned the Commission many of those same powers but grounded them in the Convention.
  In addition, the Convention created the Inter-American Court of Human Rights and gave it a mandate to receive complaints by the Commission, based on communications it had received, provided the State in question had accepted the optional jurisdiction of the Court.
  States that are parties to the OAS Charter but not to the American Convention are therefore subject to the jurisdiction of the Commission only with respect to its pre-Convention powers, and they are not subject to the jurisdiction of the Inter-American Court.

15. Although the American Declaration and the American Convention do not recognize a right to a healthy environment, they do recognize a broad spectrum of human rights that can be threatened by environmental harm.  As the IACHR has stated: 
[A]lthough neither the American Declaration of the Rights and Duties of Man nor the American Convention on Human Rights includes any express reference to the protection of the environment, it is clear that several fundamental rights enshrined therein require, as a precondition for their proper exercise, a minimal environmental quality, and suffer a profound detrimental impact from the degradation of the natural resource base.  The IACHR has emphasized in this regard that there is a direct relationship between the physical environment in which persons live and the rights to life, security, and physical integrity.  These rights are directly affected when there are episodes or situations of deforestation, contamination of the water, pollution, or other types of environmental harm on their ancestral territories.
 
16. Similarly, the Inter-American Court has recognized the “undeniable link between the protection of the environment and the enjoyment of other human rights.”

17. The Protocol of San Salvador, which sets out economic, social and cultural rights, does expressly articulate a right to a healthy environment.  Article 11 of the Protocol recognizes both a human right “to live in a healthy environment” and a duty on States to “promote the protection, preservation, and improvement of the environment.”  However, the Protocol only makes two rights justiciable through the complaints procedure, neither of them being Article 11.
18. The IACHR and the Court have found environmental degradation and damage to be linked to and to threaten the enjoyment of several human rights protected under the American Declaration, the American Convention and the San Salvador Protocol.  The human rights that are most frequently implicated and addressed by the organs of the Inter-American system when considering the impact of environmental harm are: 
(a)
the right to a healthy environment;
(b)
the right to life; 
(c)
the right to physical, mental, and moral integrity (humane treatment); 
(d)
the right to property; 
(e)
the right to health; 
  (f)
the rights of the child; and
 (g)
the right to equality before the law.
Each of these rights is addressed individually below. 
19. The Inter-American Court and the IACHR have also, although to a lesser degree, addressed the effects of environmental damage and degradation on the enjoyment of a number of other human rights that are protected in the Inter-American human rights system.  These rights include those accorded under the following articles of the American Convention: Article 3 (right to juridical personality);
 Article 7 (right to personal liberty);
 Article 12 (right of freedom of conscience and religion);
 Article 15 (right of assembly); Article 16 (right to freedom of association);
 Article 17 (rights of the family);
 Article 22 (right to freedom of movement and residence);
 and Article 26 (right to progressive development).  These rights are not addressed in detail in this report, which instead focuses on those rights that are most commonly invoked in connection with environmental harm.
A. Right to a Healthy Environment
20. Article 11 of the San Salvador Protocol expressly articulates a right to a healthy environment, stating that:
1. Everyone shall have the right to live in a healthy environment and to have access to basic public services.  
2. The States Parties shall promote the protection, preservation, and improvement of the environment.
21. Although the San Salvador Protocol expressly recognizes a right to a healthy environment, violations of this right do not give rise to application of the system of individual petitions governed by the Convention.
  Accordingly, there are no decisions of the Commission or the Court making findings directly in relation to Article 11.
B. Right to Life
22. Article 1 of the American Declaration explicitly confirms that:
Every human being has the right to life, liberty and the security of his person.  
23. Similarly, the right to life is recognized by Article 4 of the American Convention, which provides in relevant part that: 
1.  Every person has the right to have his life respected.  This right shall be protected by law … .
24. The IACHR recognized a connection between a healthy environment and the right to life in Yanomami v. Brazil.
  In response to a petition brought on behalf of the Yanomami Indians, the Commission found that Brazil had violated Article 1 of the American Declaration by constructing a highway and allowing mining in Yanomami territory, leading to the introduction of contagious diseases and resulting in a considerable number of deaths, notwithstanding a law giving ownership and exclusive rights of the territory to the indigenous people.
  
25. The IACHR has since emphasized the link between environmental harm and threats to the right to life.  For example, in a 1997 report on the situation of human rights in Ecuador, the Commission stated:   

Respect for the inherent dignity of the person is the principle which underlies the fundamental protections of the right to life and to preservation of physical well-being.  Conditions of severe environmental pollution, which may cause serious physical illness, impairment and suffering on the part of the local populace, are inconsistent with the right to be respected as a human being.

26. The realization of the rights to life and to physical security and integrity is related to and in some ways dependent upon one’s physical environment.  Accordingly, where environmental contamination and degradation pose a persistent threat to human life and health, the foregoing rights are implicated.  The Commission has stated that “there is a direct relationship between the physical environment in which persons live and the rights to life, security, and physical integrity.  These rights are directly affected when there are episodes or situations of deforestation, contamination of the water, pollution, or other types of environmental harm on their ancestral territories.”
  
C. Right to Physical, Mental and Moral Integrity (Humane Treatment)
27. Article 5 of the American Convention confirms that:
1.  Every person has the right to have his physical, mental, and moral integrity respected.  
28. The right to physical integrity or well-being—a right intrinsically connected to the right to life—has also been invoked in the context of environmental harm.  The Commission has found in several instances that the right to physical integrity requires for its enjoyment a minimum environmental quality.
  
29. The IACHR has explained that, in the context of environmental pollution resulting from extractive activities, “the right to life and the protection of the physical integrity of the individual are norms of an imperative nature,”
 and found in several instances that environmental harm compromises the enjoyment of the right to physical integrity.
  
D. Right to Property
30. Article XXIII of the American Declaration recognizes a right to property:
Every person has a right to own such private property as meets the essential needs of decent living and helps to maintain the dignity of the individual and the home.  
31. Article 21 of the American Convention provides a more generalized right to property, stating that: 
1.  Everyone has the right to the use and enjoyment of his property.  The law may subordinate such use and enjoyment to the interest of society.  
2.  No one shall be deprived of his property except upon payment of just compensation, for reasons of public utility or social interest, and in the cases and according to the forms established by law. 
32. The right to the use and enjoyment of property may be compromised when the use, enjoyment or value of that property is affected by environmental harm.
  Moreover, the right to use and enjoy property can be violated through development activities that cause environmental harm, particularly activities that occur on indigenous lands, as Section III.C.1 describes below.
  This right cannot be invoked, however, to protect public lands or parks without linking the harm to specific victims.

E. Right to Health
33. Article XI of the American Declaration provides that:
Every person has the right to the preservation of his health through sanitary and social measures relating to food, clothing, housing and medical care, to the extent permitted by public and community resources.
34. Article 10 of the San Salvador Protocol also recognizes the right to health, stating:
1.  Everyone shall have the right to health, understood to mean the enjoyment of the highest level of physical, mental and social well-being.  
2.  In order to ensure the exercise of the right to health, the States Parties agree to recognize health as a public good … .
35. The IACHR has long acknowledged the relationship between the protection of the environment and the right to health.  In its 1984-1985 Annual Report, the Commission stated that “[t]he right to health should be accompanied by the right to enjoy the social conditions closely connected with a healthy life, such as … a pollution-free environment.”
  
36. In Yanomami, the IACHR found a violation of Article XI of the American Declaration in relation to the State’s construction of a highway through Yanomami territory and its authorization of mining on that territory, resulting in the deaths of Yanomami Indians from contagious diseases brought by non-indigenous peoples.
  
37. The Commission and the Inter-American Court have also established a connection between the right to health and the lack of access of indigenous peoples to ancestral lands and to natural resources on those lands.  For example, the Inter-American Court has indicated that: 
Special detriment to the right to health and, closely tied to this, detriment to the right to food and access to clean water, have a major impact on the right to a decent existence and basic conditions to exercise other human rights, such as the right to education or the right to cultural identity.  In the case of indigenous peoples, access to ancestral lands and to the use and enjoyment of natural resources found on them is closely linked to obtaining food and access to clean water.

F. Rights of the Child
38. Article VII of the American Declaration recognizes that “[a]ll children have the right to special protection, care and aid.”
  Article 19 of the American Convention also provides that: 
Every minor child has the right to the measures of protection required by his condition as a minor on the part of his family, society, and the state.
39. Article 16 of the San Salvador Protocol also recognizes “Rights of Children”:
Every child, whatever his parentage, has the right to the protection that his status as a minor requires from his family, society and the State. … 
40. The IACHR has drawn a link between activities that cause environmental harm and the rights of the child. Specifically, it has determined that “the alleged deaths and/or health problems of alleged victims resulting from actions and omissions by the State in the face of environmental pollution generated by [a] metallurgical complex,” if proven, could constitute in the case of children violations of Article 19 of the American Convention.
  

41. As discussed in Section III.C below, the Inter-American Court and the IACHR have drawn a link between activities that cause environmental harm or deprive an indigenous community of access to its land and a threat to the ability of children to enjoy the protections granted under Article 19.  
G. Right to Equality before the Law
42. Article II of the American Declaration provides for equal protection: 
All persons are equal before the law and have the rights and duties established in this Declaration, without distinction as to race, sex, language, creed or any other factor.
43. Article 24 of the American Convention also provides that:
All persons are equal before the law.  Consequently, they are entitled, without discrimination, to equal protection of the law.
44. The IACHR has established a link between the enjoyment of a healthy environment and the right to equal protection before the law.  For example, in Mossville Environmental Action Now v. United States, the IACHR found admissible petitioners’ claim that Mossville residents suffered from health problems caused by toxic pollution emitted by fourteen chemical producing industrial facilities granted permits to operate in and around the city in violation of Articles II and V of the American Declaration.
  The petitioners alleged that “the issuance of environmental permits to industrial facilities by the U.S. government and the resulting environmental pollution ha[d] a disproportionate impact upon the Mossville residents as African-Americans.”  The Commission stated in relation to the petition that:
The IACHR recalls that the right to equal protection under international human rights law has been interpreted as prohibiting not only intentional discrimination, but also any distinction, exclusion, restriction or preference which has a discriminatory effect and that “the notion of equality before the law set forth in the American Declaration relates to the application of substantive rights and to the protection to be given to them in the case of acts by the State or others.”  Without prejudging on the merits of the petition, the IACHR finds that the allegations contained in the petition, if proven, could characterize a violation of the right to equality before the law, as enshrined in Article II of the American Declaration.
  
III. obligations on states relating to the environment
45. As interpreted by the IACHR and the Inter-American Court, States have procedural and substantive obligations under the Inter-American human rights system to protect against environmental harm that interferes with human rights, including through duties relating to environmental protection and duties to refrain from enacting policies that harm the environment.
 
A. Procedural Obligations

46. Procedural rights and duties play an essential role in the protection of human rights against threats resulting from environmental harm.
  As the IACHR has stated, “protection of the right to life and physical integrity may best be advanced through measures to support and enhance the ability of individuals to safeguard and vindicate those rights.”
  Both substantive rights and procedural rights may give rise to procedural duties. The primary procedural obligations imposed on States in the Inter-American system are the obligations to provide access to relevant information, to facilitate participation in applicable decision-making processes, to provide effective judicial recourse to affected individuals and groups, and to protect the human rights of environmental defenders.
 

1. Obligation to provide information about activities having a potential impact on the environment
47. Article IV of the American Declaration establishes that:

Every person has the right to freedom of investigation, of opinion, and of the expression and dissemination of ideas … .

48. Article 13 of the American Convention provides in relevant part that:

1.  Everyone has the right to freedom of thought and expression.  The right includes freedom to seek, receive, and impart information and ideas of all kinds … 

49. The right to freedom of thought and expression encompasses the rights to seek, receive and disseminate information, including in relation to activities having the potential to damage the environment.  The IACHR has stated: 

Access to information is a prerequisite for public participation in decision-making and for individuals to be able to monitor and respond to public and private sector action. Individuals have a right to seek, receive and impart information and ideas of all kinds pursuant to Article 13 of the American Convention.  Domestic law requires that parties seeking authorization for projects which may affect the environment provide environmental impact assessments and other specific information as a precondition.
  

50. In a case concerning allegations that Peru permitted a metallurgic plant to operate resulting in pollution and contamination causing the death and illness of residents, the IACHR found that:

the alleged lack and/or manipulation of information on the environmental pollution pervasive in La Oroya, and on its effects on the health of its residents, along with the alleged harassment toward persons who attempt to disseminate information in that regard, could represent violations of the right enshrined in Article 13 of the American Convention … .

51. In another case, the Commission viewed restrictions imposed by Chile on petitioners’ rights to seek and receive bio-safety information regarding genetically modified organisms, including the State’s failure to respond to requests for information, as potentially in violation of Article 13.
  

52. Similarly, in the Case of Claude-Reyes, a case concerning the failure of the Foreign Investment Committee of Chile to respond to the petitioner’s request for information regarding a forestry exploitation project with potential environmental impacts, the Inter-American Court confirmed that States are under a duty to provide access to such information.  The Court ordered the State to adopt the necessary measures to ensure the right of access to State-held information and to provide training to public entities, authorities and agents responsible for responding to requests for access to State-held information on the laws and regulations governing this right.
 

2. Obligation to facilitate participation in decision-making about activities having a potential impact on the environment
53. The duty to provide access to information is linked to the duty to ensure that affected individuals and groups have the ability to participate in decision-making about activities that may affect their environment.  
54. Article XX of the American Declaration establishes that:

Every person having legal capacity is entitled to participate in the government of his country, directly or through his representatives … 

55. Article 23 of the American Convention provides the right to participate in government as follows:

Every citizen shall enjoy the following rights and opportunities:

a.  to take part in the conduct of public affairs, directly or through freely chosen representatives … 

56. The IACHR has emphasized the importance of the right to public participation in decision-making regarding activities which could affect the environmental quality of a community.  For example, in the context of a report regarding the effects of development activities on, inter alia, the environment, the Commission has stated:

Public participation in decision-making allows those whose interests are at stake to have a say in the processes which affect them.  Public participation is linked to Article 23 of the American Convention, which provides that every citizen shall enjoy the right “to take part in the conduct of public affairs, directly or through freely chosen representatives,” as well as to the right to receive and impart information.  As acknowledged in Decree 1802, while environmental action requires the participation of all social sectors, some, such as women, young people, minorities and indigenous peoples, have not been able to directly participate in such processes for diverse historical reasons.  Affected individuals should be able to be informed about and have input into the decisions which affect them.

57. The Commission has confirmed the importance of guaranteeing the access of all sectors of society to decision-making processes about issues that directly impact their environment.  For example, the Commission has recommended that a State:
  
implement the measures to ensure that all persons have the right to participate, individually and jointly, in the formulation of decisions which directly concern their environment.  The Commission encourages the State to enhance its efforts to promote the inclusion of all social sectors in the decision-making processes which effect [sic] them.

3. Obligation to provide access to judicial recourse and remedies in connection with activities having a potential impact on the environment
58. Article XVIII of the American Declaration establishes that: 

Every person may resort to the courts to ensure respect for his legal rights.  There should likewise be available to him a simple, brief procedure whereby the courts will protect him from acts of authority that, to his prejudice, violate any fundamental constitutional rights.

59. Article 8 of the American Convention provides in relevant part that:

1.  Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law … for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature.  

60. Article 25 of the American Convention provides in relevant part that:

1.  Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention, even though such violation may have been committed by persons acting in the course of their official duties. 

2. The State Parties undertake:

a.  to ensure that any person claiming such remedy shall have his rights determined by the competent authority provided for by the legal system of the state; 

b.  to develop the possibilities of judicial remedy; and 

c.  to ensure that the competent authorities shall enforce such remedies when granted.  

61. The IACHR and the Inter-American Court have confirmed that States are required to guarantee the protections granted in Article 8 of the American Convention in the context of activities having an environmental impact.  These guarantees are applicable not only in judicial proceedings, but also in the context of any other proceedings—for example, administrative proceedings—in which a State’s authorities adjudicate an individual’s rights.

62. States must also ensure access for affected individuals and groups to adequate and effective judicial recourse for purposes of bringing claims and seeking appropriate reparation for violations of their human rights caused by environmental damage.  In this connection, the IACHR has stated:

Given that the American Convention requires that all individuals of the Oriente have access to effective judicial recourse to lodge claims alleging the violation of their rights under the [Ecuadorian] Constitution and the American Convention, including claims concerning the right to life and to live in an environment free from contamination, the Commission recommends that the State take measures to ensure that access to justice is more fully afforded to the people of the interior.

Similarly, the IACHR has indicated that States must:

[g]uarantee access to an adequate and effective judicial remedy for challenging environmental damages of a collective nature so that, in addition to criminal action, there will be a mechanism of a judicial nature to obtain an immediate response in circumstances where projects are causing irreparable damage to groups of individuals.
 
63. The Commission has also underlined the importance of enforcement of court judgments in this context.  In the case of Community of San Mateo de Huanchor v. Peru, the IACHR found admissible as a potential violation of Article 25 of the Convention the petitioners’ claim that the Peruvian authorities facilitated the continued existence of a toxic waste dump near San Mateo causing environmental pollution and adverse health effects, despite criminal and civil litigation orders to close the site.

64. The Inter-American Court and the IACHR have confirmed that damage to the environment caused, for example, by pollution, gives rise to duties to remedy damage on the part of the State, including an obligation to adopt all measures at its disposal to mitigate that damage, to provide access to justice by those adversely impacted by the effects on the environment, and to impose sanctions for failure to comply with any applicable environmental laws and regulations.
  The Inter-American Court has found that the failure to take such necessary measures engages the State’s international responsibility for the effects on life and personal integrity flowing from those conditions.

65. The Commission has indicated that, where damage to the environment has occurred, the State’s obligation to act includes the duty to undertake the necessary investigations to identify those responsible for environmental harm.  For example, the IACHR has stated that: “Where the right to life … has been infringed upon by environmental contamination, the Government is obliged to respond with appropriate measures of investigation and redress.”
  Similarly, States are required to impose sanctions for non-compliance with applicable environmental or criminal regulations.

4. Obligation to protect defenders of environmental rights
66. The role of human rights defenders in defending the human rights connected with a healthy environment, and the risks that they face in doing so, have been recognized within the Inter-American human rights system.
  
67. In  Kawas Fernández v. Honduras, the Inter-American Court held that a State’s failure to adopt the necessary measures to protect the right to life of a defender of human rights and of environmental and natural resource preservation gives rise to a violation of Article 4 of the Convention.
  The case involved the allegation that a human rights defender was killed due to her association with an organization that objected to the activities in Honduras of private parties that contaminated lakes and led to deforestation.
   In its judgment, the Inter-American Court stated: 
The recognition of the work in defense of the environment and its link to human rights is becoming more prominent across the countries of the region, in which an increasing number of incidents have been reported involving threats and acts of violence against and murders of environmentalists owing to their work.
   
68. Similarly, in a Report on the Situation of Human Rights Defenders in the Americas, the IACHR recognized that: 
The struggle for the right to land and the right to a healthy environment, (…) have led thousands of human rights defenders, student leaders, social leaders and rural leaders to organize to struggle for the effective observance of their rights.  The Commission has received many complaints that indicate that many leaders have been targeted by threats and attacks because of their work to protect economic and social rights.
   

69. In its Second Report on the Situation of Human Rights Defenders in the Americas, the IACHR provided that “[t]he attacks, aggression and harassment targeted at environmental defenders expose the problem of the State’s non-compliance with its obligations where environmental protection is concerned.”
  The IACHR also indicated that the work of environmental defenders is obstructed, in particular, in the case of projects run by the extractive industries.

70. The IACHR has decided several petitions in relation to human rights defenders struggling to achieve a healthy environment,
 and granted requests seeking preliminary measures.  Indeed, the Commission has singled out as a key factor in its decisions about requests for precautionary measures in relation to human rights defenders, whether there exist “threats to the environment that may result in harm to the life or health of the population or the way of life of indigenous peoples in their ancestral territories.”

71. The Inter-American Court has highlighted generally the special duty of the State when it comes to human rights defenders.
  Further, both the Inter-American Court and the IACHR have articulated specific duties to which States are subject in relation to those who actively seek to protect the enjoyment of human rights through the defense of a healthy environment.  

72. The IACHR has most often discussed the duties of States in relation to human rights defenders when granting precautionary measures.  The requests for precautionary measures in relation to human rights defenders striving against environmental harm largely involve situations in which the lives and or physical integrity of individuals or groups are at stake.  Accordingly, the precautionary measures granted by the Commission have imposed duties on the States to adopt the measures necessary to protect the rights to life and physical integrity of the human rights defenders in question.  For example, in the case of Mauricio Meza v. Colombia, the IACHR issued precautionary measures requesting the State to adopt measures to protect a human rights defender and environmentalist who had been harassed and subjected to an attempted kidnapping for his activities.
  Typically, the obligation imposed on the States is one of ends and not means; however, in one case the IACHR provided specific directions to the State about certain protective actions to be taken.
  In certain cases the IACHR has also required the State to reach agreement with the beneficiaries and their representatives about the protective measures to be adopted.
  

73. Precautionary measures have also imposed a duty on States to report on the actions taken to protect the life and physical integrity of the beneficiaries or to verify the effective implementation of the measures of protection by the competent authorities.
 

74. Both the Inter-American Court and the IACHR have stated that States are under a duty to investigate—including judicially—the facts giving rise to the violations in the particular case or the relevant precautionary measures, and to report on the steps taken as part of that investigation.
  There is also a duty on States to identify, prosecute, and punish those found responsible during the investigation.

75. In the Case of Kawas Fernández, the Inter-American Court also required that the State compensate relatives of the human rights defender for pecuniary and non-pecuniary damage in relation to her death.
  In addition, the Court required the State to: (i) publish excerpts from its judgment in newspapers of major national circulation; (ii) make a public acknowledgment of international responsibility for the human rights violations; (iii) construct a monument in memoriam of the  human rights defender; and (iv) carry out a national awareness campaign regarding the importance of the work performed by environmentalists in the State.
  
B. Substantive Obligations 
76. The primary substantive obligations imposed on States in the Inter-American system include the obligations to adopt and implement measures to protect the environment and to take adequate measures to address the risks to the enjoyment of human rights that may be posed by environmental and health hazards from development activities.
1. Obligations to adopt and implement measures to protect the environment
77. States have duties duty to adopt and implement measures of a legislative nature to ensure human rights, and such duties also apply to the protection against environmental harm that could threaten those rights.
  As the IACHR confirmed in respect of the rights to life and to physical integrity, “Article 2 of the American Convention requires that where these rights are not adequately ensured through legislative and other means, the State must take the necessary corrective measures.”

78. The IACHR has recommended that States adopt specific measures to protect the environment in order to comply with their obligations in relation to the rights to health and life.
 The Commission has explained: 

The IACHR has further recognized the link between the protection of the environment and the right to health.  In 1983, in its report on the situation of human rights in Cuba, the IACHR recommended that the State adopt specific measures to protect the environment in order to comply with its obligations appurtenant to the right to health, explaining that a healthy environment is essential for a healthy population, and noting that factors such as water provision, basic sanitation and hygiene services, and waste management bear an important impact in this regard.

79. The IACHR provides broad discretion to States to choose internal means to protect the environment, but it has stated that no matter what methods are used, the State must effectively enforce measures in place in relation to private parties.  In this respect, the IACHR has explained that:
To protect the environment, in practice States have resorted to a variety of internal means… including the establishment of quality, production or emissions standards; licensing or regulation of dangerous activities; the provision of economic incentives or disincentives; penalties for particularly harmful activities through criminal law; or the creation of private liability regimes to discourage and compensate for environmental damage.  As the IACHR has previously observed, whatever internal course of action is selected, effective enforcement of the environmental protection measures in relation to private parties, particularly extractive companies and industries, is essential to avoid the State’s international responsibility for violating the human rights of the communities affected by activities detrimental to the environment.

2. Obligation to take adequate measures to address the risks to the enjoyment of human rights that may be posed by environmental and health hazards from development activities

80. States are also under an obligation to address the risks to the enjoyment of human rights that may be posed by development activities, in particular to avoid environmental and health hazards that could threaten individuals or groups.
  As the IACHR has indicated, economic development in particular must take place subject to the establishment of mechanisms and procedures that ensure respect for the rights of affected individuals.
  
C. Obligations Relating to Indigenous and Tribal Peoples
 
81. States owe particular obligations to protect the enjoyment of human rights of indigenous and tribal peoples against the threat of environmental harm.

82. Indigenous peoples are dependent for their physical well-being and livelihoods upon access to their lands and the use and enjoyment of the natural resources on those lands.  The IACHR has confirmed that the protection of the natural resources on indigenous peoples’ territories and the environmental integrity of their lands are necessary to protect the enjoyment of their human rights.  For example, the Commission has stated:
These rights are directly affected whenever pollution, deforestation, contamination of waters, or other significant environmental damage occurs in ancestral territories.  This implies that the State must undertake preventive and positive action aimed at guaranteeing an environment that does not compromise indigenous persons’ capacity to exercise their most basic human rights.
 
83. The following discussion reviews special obligations of States towards indigenous peoples in relation to environmental protection.

1. Obligation to adopt measures to ensure recognition of the right to property of indigenous peoples
84. The IACHR has recognized that the protection of the right to property under Article 21 of the American Convention is especially important for indigenous peoples in light, in particular, of their dependence on their ancestral territories for their cultural, spiritual, and economic survival.
  Indigenous peoples’ access to land and natural resources on which they depend is a prerequisite for the enjoyment by indigenous peoples of many human rights, including the rights to life and health.
  The Inter-American Court has also acknowledged that the right to property of indigenous peoples is connected to “the collective right to survival as an organized people, with control over their habitat as a necessary condition for reproduction of their culture, for their own development and to carry out their life aspirations.”
  The IACHR and the Inter-American Court have elaborated certain key aspects of the right to property of indigenous peoples under the American Convention.   

85. One critical feature of the right to property in connection with the grant of concessions to exploit natural resources and to develop projects on land traditionally occupied by indigenous people is the right to have their communal property right to those lands recognized.
  
86. States are under a duty to respect the communal property rights of indigenous peoples to the lands that they have traditionally used.
  The IACHR first referred to the duty of States to defend indigenous lands in the Case of the Guahibo in Colombia in 1970.
  In 1985, in the Case of the Yanomami Indians,
 the IACHR recommended that the State set and demarcate the territory of the Yanomami—the first time that it had made such a request of a State.
  It is now clearly established that States are required effectively to delimit and demarcate the ancestral property of indigenous peoples.  For example, in the Case of the Mayagna (Sumo) Awas Tingni Community, the Inter-American Court confirmed that: 
the members of the Awas Tingni Community have the right that the State 
a) carry out the delimitation, demarcation, and titling of the territory belonging to the Community; and 
b) abstain from carrying out, until that delimitation, demarcation, and titling have been done, actions that might lead the agents of the State itself, or third parties acting with its acquiescence or its tolerance, to affect the existence, value, use or enjoyment of the property located in the geographical area where the members of the Community live and carry out their activities.

87. Similarly, in the Case of the Sawhoyamaxa Indigenous Community, the Inter-American Court held that the State had violated Articles 4 and 21 of the American Convention by delaying the processing of the tribe’s territorial claims, which had the effect of barring the tribe from possessing its land and exposing them to nutritional, medical, and health vulnerability, thereby threatening their lives and integrity.
  
88. The IACHR has requested States to put in place legislative and administrative measures to ensure the recognition of rights relating to the land of indigenous peoples.

89. The Inter-American Court has also stated that the right to right to personal integrity under Article 5(1) of the American Convention was violated through the State’s failure to protect the rights of an indigenous community to its traditional territory.
  
2. Obligations specific to children on indigenous peoples’ land

90. The Inter-American Court and the IACHR have stated that activities that deprive an indigenous community of access to its land are a threat to the ability of children to enjoy the protections granted under Article 19 of the American Convention, which provides that “[e]very minor child has the right to the measures of protection required by his condition as a minor on the part of his family, society, and the state.”  

91. For example, the Inter-American Court, in the Case of the Xákmok Kásek Indigenous Community v. Paraguay, found that the State had failed to take the necessary measures of protection for the children of a community whose rights to their ancestral property were not guaranteed, thereby adversely impacting its access to water, food, health care and education.  The Court stated that “the proven situation of extreme vulnerability affected the children in particular.”

92. Similarly, the Commission considered claims that the State had violated the fundamental rights of members of the Sarayaku indigenous community through the direct actions of State agents supporting the incursion of an oil company onto Sarayaku ancestral lands without consultation, as well as threats and harassment suffered by girls of the community, potentially to constitute a violation of Article 19.

3. Obligations relating to the granting of concessions on the property of indigenous peoples
93. Concerns arise, in particular, in relation to development activities such as the exploitation of natural resources on indigenous peoples’ lands.
  The Inter-American Court has made clear that “the natural resources found on and within indigenous and tribal people’s territories that are protected under Article 21 are those natural resources traditionally used and necessary for the very survival, development and continuation of such people’s way of life.”
  The Commission has stated that indigenous peoples have rights that must be respected in relation to such development activities and that States are not at liberty to dispose of those natural resources without constraints.  On the contrary, as the Commission indicated: 
Inter-American jurisprudence has identified rights of indigenous and tribal peoples that States must respect and protect when they plan to extract subsoil resources or exploit water resources; such rights include the right to a safe and healthy environment, the right to prior consultation and, in some cases, informed consent, the right to participation in the benefits of the project, and the right of access to justice and reparation.
 
94. The property rights of indigenous peoples over their ancestral lands and natural resources are not absolute.
  The Inter-American Court has recognized that notwithstanding the “interconnectedness between the right of members of indigenous and tribal peoples to the use and enjoyment of their lands and their right to those resources necessary for their survival, said property rights, like many other rights recognized in the Convention, are subject to certain limitations and restrictions.”
  The Court has held that a State may restrict indigenous peoples’ right to property, including their rights to natural resources on their territories, where restrictions are: (1) previously established in law; (2) necessary; (3) proportional; and (4) with the aim of achieving a legitimate objective in a democratic society.
  
95. Additionally, in order for restrictions on the property rights of indigenous peoples to be permissible in relation to the use and enjoyment of their lands and natural resources, those restrictions must not amount “to a denial of their traditions and customs in a way that endangers the very survival of the group and of its members.”
  To ensure that restrictions on property rights—through the granting of concessions on their territories—preserve, protect and guarantee the special relationship that indigenous peoples have with their ancestral lands, and do not endanger their survival, States must comply with certain safeguards articulated by the Inter-American Court.

a) First safeguard:  obligation to ensure the effective participation of indigenous peoples in decision-making, including the obligation to obtain free, prior, and informed consent of indigenous peoples
96. The Inter-American system imposes an obligation on States to enable indigenous peoples to participate in decision-making regarding development activities taking place on their traditional lands.  As the IACHR has indicated:
States must ‘promote, consistent with their relevant international obligations, participation by indigenous peoples and communities affected by projects for the exploration and exploitation of natural resources by means of prior and informed consultation aimed at garnering their voluntary consent to the design, implementation, and evaluation of such projects, as well as to the determination of benefits and indemnization for damages according to their own development priorities.’ Through such prior consultation processes, indigenous and tribal peoples’ participation must be guaranteed ‘in all decisions on natural resource projects on their lands and territories, from design, through tendering and award, to execution and evaluation.’

97. The Inter-American Court has held that, in order to guarantee the effective participation of indigenous people, States have “a duty to actively consult with [affected communities] according to their customs and traditions.”
  Similarly, the IACHR has indicated that the right to be consulted is essential to indigenous and tribal peoples’ communal property rights over their ancestral lands.
  The IACHR has also confirmed that it is the State’s duty to carry out consultation processes and this responsibility cannot be delegated to third parties, such as an entity seeking a concession or an investment contract.
  
98. There are several components to the States’ duty to consult.  First, States are under a duty to ensure that consultations with indigenous peoples are effective.  Accordingly, members of the group must be fully informed of potential risks, including environmental and health risks.
  The Inter-American Court has indicated that the duty to obtain informed consent “requires the State to both accept and disseminate information” and “entails constant communication between the parties.”
  Information sharing and consultations are necessary to guarantee that indigenous peoples are made “aware of possible risks, including environmental and health risks, in order that the proposed development or investment plan is accepted knowingly and voluntarily.”

99. Similarly, the IACHR has noted that “[a]ccess to information is a prerequisite for public participation in decision-making and for individuals to be able to monitor and respond to public and private sector action.  Individuals have a right to seek, receive and impart information and ideas of all kinds pursuant to Article 13 of the American Convention.”
 
100. Second, consultations with indigenous peoples about activities on their lands must be conducted “in good faith, through culturally appropriate procedures and with the objective of reaching an agreement.”
  The Inter-American Court has indicated that, for consultations with indigenous peoples to be culturally appropriate, they must be conducted in accordance with their customs and traditions, through culturally adequate procedures, and in light of their traditional decision-making procedures.
  
101. Third, the consultations must take place “at the early stages of a development or investment plan, not only when the need arises to obtain approval from the community.”
  As the Inter-American Court stated in the Case of the Saramaka People: 
[T]he Saramakas must be consulted, in accordance with their own traditions, at the early stages of a development or investment plan, not only when the need arises to obtain approval from the community, if such is the case. Early notice provides time for internal discussion within communities and for proper feedback to the State.

102. Accordingly, the consultation process must take place prior to the development activity being approved by the State: during the exploratory or planning phase of the relevant project and “preceding the design and execution of natural resource projects on the ancestral lands and territories of indigenous peoples.”
 
103. Fourth, consultations should take account of the indigenous peoples’ traditional methods of decision-making.

104. The IACHR has found failures to facilitate adequate and prior consultation with respect to activities that are potentially harmful to the environment to violate the rights of expression and participation, protected by Articles 13 and 23 of the American Convention.   

105. In Ngöbe Indigenous Communities v. Panama, a case involving claims that Panama ordered the construction of a hydroelectric dam on Ngöbe ancestral lands without the community’s consent, causing serious damage to the land, the environment, and to the Ngöbe way of life, the Commission stated that: 
With regard to the allegation that the alleged lack of prior consultation concerning the Chan-75 Project violated the right to take part in the conduct of public affairs, and the right to seek, receive and disseminate information relating to the matter, the Commission considers that they could characterize alleged violations of Articles 23 and 13 of the Convention.  The Commission points out that the petitioners’ allegations as to the violation of the right to freedom of expression under article 13 state that the lack of previous consultation with the communities allegedly restricted their access to information about activities that would affect their rights and additionally, there has also been the alleged repression and persecution of community members that have expressed their opposition to the construction of the Chan-75 dam.
 
106. The Inter-American Court has indicated that under certain circumstances, in order to guarantee the effective participation of indigenous peoples in decision-making regarding development activities that may affect their rights, their free, prior, and informed consent is required.
  In the Case of the Saramaka People, the Court stated that “the Court considers that, regarding large-scale development or investment projects that would have a major impact within Saramaka territory, the State has a duty, not only to consult with the Saramakas, but also to obtain their free, prior, and informed consent, according to their customs and traditions.”

107. The Court in Saramaka People also quoted the conclusion by the UN Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people that “[f]ree, prior and informed consent is essential for the [protection of] human rights of indigenous peoples in relation to major development projects,” and his observation that: 
Wherever [large-scale projects] occur in areas occupied by indigenous peoples it is likely that their communities will undergo profound social and economic changes that are frequently not well understood, much less foreseen, by the authorities in charge of promoting them. […] The principal human rights effects of these projects for indigenous peoples relate to loss of traditional territories and land, eviction, migration and eventual resettlement, depletion of resources necessary for physical and cultural survival, destruction and pollution of the traditional environment, social and community disorganization, long-term negative health and nutritional impacts as well as, in some cases, harassment and violence.

b) Second safeguard:  obligations to guarantee that the indigenous people derive reasonable benefit from development activities
108. In considering development or investment activities on ancestral lands, States must also ensure that the indigenous peoples share the benefits of the relevant activity.  The Inter-American Court has indicated that the concept of benefit sharing is “inherent to the right of compensation recognized under Article 21(2) of the Convention, which states that “[n]o one shall be deprived of his property except upon payment of just compensation, for reasons of public utility or social interest, and in the cases and according to the forms established by law.”
  Accordingly, benefit sharing is a form of compensation resulting from the exploitation of ancestral lands and the natural resources used by indigenous peoples for their survival.  According to the IACHR, States must ensure that prior consultation procedures “will establish the benefits that the affected indigenous peoples are to receive, and compensation for any environmental damages, in a manner consistent with their own development priorities.”
  
109. In relation to development projects that do not translate directly into monetary benefits as a result of natural resource exploitation—for example, the construction of infrastructure—fair compensation may not translate into benefit-sharing mechanisms, but may require an adequate compensatory system.

110. According to the Inter-American Court, all issues relating to the consultation process, including the determination of the beneficiaries of the compensation for development and investment projects on indigenous lands, must be made in consultation with the indigenous peoples, and not unilaterally by the State.
  Further, “these matters can be discussed and addressed during the consultations and process of reaching agreement on the legislative and administrative measures required to give effect to, inter alia, the benefit sharing requirement.”
   
c) Third safeguard:  obligation to conduct environmental and social impact assessments in connection with development activities on indigenous peoples’ land
111. States considering proposed development activities on indigenous lands, including projects for the exploitation of natural resources, are under a duty to measure in advance the impact of those activities on the indigenous peoples and their territories.
  Accordingly, an “environmental and social impact assessment” (“ESIA”) must be conducted by an independent and technically qualified entity subject to the supervision of the State before the development activities are approved.
 
112. In the Case of the Saramaka People, the Inter-American Court indicated that “ESIAs serve to assess the possible damage or impact a proposed development or investment project may have on the property in question and on the community.”
  The Court confirmed that:
 “[t]he purpose of ESIAs is not only to have some objective measure of such possible impact on the land and the people, but also … to ‘ensure that members of the Saramaka people are aware of possible risks, including environmental and health risks, in order that the proposed development or investment plan is accepted knowingly and voluntarily.’”

113. In relation to the desired scope and content of ESIAs, the Inter-American Court has indicated that such assessments must be of both a “social and environmental” nature and “must conform to the relevant international standards and best practices.”
  Accordingly, in addition to assessing the potential adverse effects of a proposed development activity upon the environment, an ESIA must also evaluate the direct or indirect impact upon the ways of life of the indigenous peoples who depend for their survival on the relevant territories.

114. The IACHR has interpreted the term “social” in a broad manner, stating:
[T]he evaluation of social impacts encompasses an assessment of ‘the likely impacts, both beneficial and adverse, of a proposed development that may affect the rights, which have an economic, social, cultural, civic and political dimension, as well as the well-being, vitality and viability, of an affected community – that is, the quality of life of a community as measured in terms of various socio-economic indicators, such as income distribution, physical and social integrity and protection of individuals and communities, employment levels and opportunities, health and welfare, education, and availability and standards of housing and accommodation, infrastructure, services.

115. The scope of ESIAs must also encompass an assessment of the potential cultural impact of a proposed development activity on an indigenous people.  Accordingly, the assessment must take account of the potential effects of proposed development activity on “‘the values, belief systems, customary laws, language(s), customs, economy, relationships with the local environment and particular species, social organization and traditions of the affected community,’ as well as the impacts on the ‘community’s cultural heritage including sites, structures, and remains of archaeological, architectural, historical, religious, spiritual, cultural, ecological or aesthetic value or significance.’”

116. Additionally, the Inter-American Court has indicated that ESIAs must evaluate the cumulative impact of existing projects, stating that: 
one of the factors the environmental and social impact assessment should address is the cumulative impact of existing and proposed projects.  This allows for a more accurate assessment on whether the individual and cumulative effects of existing and future activities could jeopardize the survival of the indigenous or tribal people.

117. The acceptable level of impact may differ in each case.  However, the Inter-American Court has indicated that “the guiding principle with which to analyze the results of ESIAs should be that the level of impact does not deny the ability of the members of [the indigenous] people to survive as a tribal people.”

d) Fourth safeguard:  obligation to ensure the right to property under conditions of equality
118. Questions concerning respect for the right of equal protection have arisen particularly in connection with the exploitation of natural resources on traditional indigenous lands.  For example, in the case of Mary and Carrie Dann v. United States,  the IACHR determined that the United States violated Article II of the American Declaration by employing unfair procedures before the Indian Claims Commission to permit gold prospecting activities within the Western Shoshone ancestral lands.
  The Commission stated that:
Based upon the foregoing analysis, the Commission hereby concludes that the State has failed to ensure the Danns’ right to property under conditions of equality contrary to Articles II, XVIII and XXIII of the American Declaration in connection with their claims to property rights in the Western Shoshone ancestral lands.

119. Similarly, in the case of the Maya Indigenous Communities of the Toledo District v. Belize, the IACHR found that: 

The State violated the right to equality before the law, to equal protection of the law, and to nondiscrimination enshrined in Article II of the American Declaration to the detriment of the Maya people, by failing to provide them with the protections necessary to exercise their property rights fully and equally with other members of the Belizean population.

4. Additional obligations on states where environmental harm is threatened or has occurred 
a) Measures to protect indigenous peoples’ rights to life and physical integrity against actual or potential environmental harm
120. In the Case of the Yakye Axa Indigenous Community v. Paraguay, the Court stated that it must take into account the especially vulnerable situation of the indigenous community when identifying obligations relevant to the right to life, and that a right to a healthy environment (Article 11 of the San Salvador Protocol) is relevant to evaluating the State’s efforts to fulfill the right to life. The Court explained that it:

must establish whether the State generated conditions that worsened the difficulties of access to a decent life for the members of the Yakye Axa Community and whether, in that context, it took appropriate positive measures to fulfill that obligation, taking into account the especially vulnerable situation in which they were placed, given their different manner of life (different worldview systems than those of Western culture, including their close relationship with the land) and their life aspirations, both individual and collective, in light of the existing international corpus juris regarding the special protection required by the members of the indigenous communities, in view of the provisions set forth in Article 4 of the Convention, in combination with the general duty to respect rights, embodied in Article 1(1) and with the duty of progressive development set forth in Article 26 of that same Convention, and with Articles 10 (Right to Health); 11 (Right to a Healthy Environment); 12 (Right to Food); 13 (Right to Education) and 14 (Right to the Benefits of Culture) of the Additional Protocol to the American Convention, regarding economic, social, and cultural rights, and the pertinent provisions of ILO Convention No. 169.
 
121. In several cases, precautionary measures have been granted in favor of indigenous and other communities in connection with human rights violations resulting from environmental degradation and pollution, on the basis that the actual or potential toxic effects of extractive activities pose threats that impact the life and physical integrity of the communities.
  Accordingly, where environmental harm is being inflicted on indigenous territories as a result of development projects or extractive concessions, a duty is imposed on States to suspend the projects for the benefit of the indigenous people’s well-being, to repair the environmental damage, and to investigate and sanction those responsible for the harm.
  States are also under a duty to protect the lands of indigenous peoples pending their restitution to the community.
 
122. Further, where an indigenous community is deprived of access to its land or resources, the State must provide the community with the basic means for its subsistence.  For example, in the Case of the Yakye Axa Indigenous Community, the Inter-American Court stated that:
as long as the Community remains landless, given its special state of vulnerability and the impossibility of resorting to its traditional subsistence mechanisms, the State must supply, immediately and on a regular basis, sufficient drinking water for consumption and personal hygiene of the members of the Community; it must provide regular medical care and appropriate medicine to protect the health of all persons, especially children, the elderly and pregnant women, including medicine and adequate treatment for worming of all members of the Community; it must supply food in quantities, variety and quality that are sufficient for the members of the Community to have the minimum conditions for a decent life; it must provide latrines or any other type of appropriate toilets for effective and healthy management of the biological waste of the Community; and it must supply sufficient bilingual material for appropriate education of the students at the school in the current settlement of the Community.
 
123. The fact that the State is not responsible for depriving the members of the communities of their lands does not relieve the State from its duties from the moment it has knowledge of the situation.

124. The Commission has also found that alleged actions taken by State authorities in response to an indigenous community protesting against activity causing environmental harm would be contrary to their rights to humane treatment and to personal liberty, as protected by the American Convention.
  
b) Obligation to provide access to indigenous peoples to effective judicial review 
125. States are under a duty to provide effective judicial protection to indigenous peoples from violations of their right to property in their ancestral lands and natural resources.
  As the IACHR has stated:
The organs of the Inter-American system have clarified that indigenous and tribal peoples and their members have the right to specific judicial mechanisms which can enable them to contest the consequences that they bear derived from the noxious effects of natural resource exploration and exploitation projects in their territories.

126. Accordingly, States are under a duty to provide indigenous peoples with “accessible, adequate, and effective judicial recourses for challenging environmental harms in a collective manner, in addition to criminal actions, which can enable them to obtain an immediate judicial response in case of suffering irreparable harms as groups of persons, as a consequence of natural resource exploration and exploitation projects in their territories.”
 
127. As the IACHR has stated, “Where the right to life (…) has been infringed upon by environmental contamination, the Government is obliged to respond with appropriate measures of investigation and redress.”
  As part of this obligation, States have a duty to conduct investigations to identify those responsible for the damage, to impose the corresponding sanctions, and to proceed to the appropriate measures of reparation.  
128. Several cases have involved failures by States to provide effective means of administrative or judicial recourse for indigenous peoples, in particular, to protect their territories against environmental harm.  For example, in the case of Kuna of Madungandí and Embrerá of Bayano Indigenous Peoples and Their Members v. Paraguay, which concerned Panama’s construction of the Bayano Hydroelectric Dam leading to flooding of the petitioners’ ancestral lands, the Commission stated: 

With respect to the alleged ineffectiveness of the State and its legal apparatus in protecting the lands of the petitioners against colonists, the Commission . . . finds that they constitute a potential violation of Articles 8 [which protects the right to a fair trial] and 25 [which sets out the right to judicial protection] of the American Convention.
 

129. Similarly, the Inter-American Court and the IACHR have found instances of administrative and judicial delays in relation to the processing of a tribe’s territorial lands to violate Article 8 of the American Convention.

130. In the case of the Maya Indigenous Communities of the Toledo District v. Belize, Belize failed to acknowledge the communities’ form of communal land use and possession and granted logging and oil concessions on their lands causing environmental harm.  The Commission found a violation of, inter alia, Article XVIII of the American Declaration, which recognizes the right to a fair trial.  In particular, the Commission found that:

The State violated the right to judicial protection enshrined in Article XVIII of the American Declaration to the detriment of the Maya people, by rendering domestic judicial proceedings brought by them ineffective through unreasonable delay and thereby failing to provide them with effective access to the courts for protection of their fundamental rights.

131. In the Case of the Sawhoyamaxa Indigenous Community, the Court highlighted the importance of safeguarding the right to effective judicial protection in claims on indigenous ancestral lands.

132. Further, States have a duty to provide indigenous people with access to judicial review of State decisions relating to their lands.  The IACHR has noted:
Official actions that must be subject to judicial review in this context should include, at least, (a) decisions related to the approval of the plan or project, or those related to prior consultation, including the accommodation of the consultation’s results and, should it be the case, the application of the state duty to obtain indigenous peoples’ consent; (b) decisions regarding the approval of environmental and social impact assessments, or the lack of such assessments, including allegations related to the objective or independent nature, the quality or scope of the assessments, as well as the incorporation of mitigation measures and/or alternatives in relation to the negative impacts identified therein; (c) decisions regarding the establishment of benefit-sharing mechanisms or other forms of compensation, or the lack thereof.

c) Obligation to allow indigenous peoples to participate in determination of compensation for environmental harm on their lands resulting from development activities
133. In addition to the right to participate in the determination of environmental damage in relation to projects under development, indigenous peoples have the right to participate in the process of determining the compensation for the damages caused by such exploration or exploitation of natural resources projects in their territories, according to their own development priorities.
  Accordingly, for projects for the exploration or exploitation of natural resources on indigenous territories that are underway, States must implement participatory mechanisms to determine the environmental damage being caused and the effects of that damage on the basic subsistence activities of the indigenous peoples living in the vicinity of such projects.
  
134. The amount and form of compensation for environmental damage to be paid by the State must be calculated pursuant to international standards, and must be adequate to compensate pecuniary and non-pecuniary damages caused by the human rights violations.
  For example, in the Case of the Saramaka People, in determining the amount of compensation for material damages, the Inter-American Court took account of the removal of a considerable quantity of valuable timber from Saramaka territory without any consultation or compensation, as well as the damage caused by the logging concessions awarded by the State to the territory traditionally occupied and used by the Saramakas.
  The Court also considered as immaterial damage “the spiritual connection the Saramaka people have with their territory,”
 as well as “the suffering and distress that the members of the Saramaka people have endured as a result of the long and ongoing struggle for the legal recognition of their right to the territory they have traditionally used and occupied for centuries …, as well as their frustration with a domestic legal system that does not protect them against violations of said right …, all of which constitutes a denigration of their basic cultural and spiritual values.”
  The Court found that “the immaterial damage caused to the Saramaka people by these alterations to the very fabric of their society entitles them to a just compensation.”

IV. Cross-Cutting Issues 
A. Obligations Relating to Non-State Actors
135. The activities of non-State actors frequently pose a risk to the enjoyment of a healthy environment and have been at issue in several cases and situations addressed by the IACHR and the Inter-American Court.  Concerns relating to environmental harm commonly arise in connection with concessions granted by States to private actors for the exploitation of natural resources.
  The IACHR and the Inter-American Court have articulated a number of duties arising in relation to these activities of non-state actors.
136. The first such duty is the duty of States to take measures to protect against environmental harm by private actors that could threaten the enjoyment of human rights.
 Economic development in particular must take place subject to the establishment of mechanisms and procedures that ensure respect for the rights of affected individuals.
  In the context of oil exploitation activities having serious effects on the lives and health of residents in the Oriente region of Ecuador, the IACHR urged the State to “take steps to prevent harm to affected individuals through the conduct of its licensees and private actors” and to “ensure that measures are in place to prevent and protect against the occurrence of environmental contamination which threatens the lives of the inhabitants of development sectors.”
  Similarly, in the case concerning the Maya Indigenous Communities of the Toledo District, the IACHR stated that States must establish safeguards and mechanisms to ensure that concessions for the exploitation of natural resources do not cause environmental damages that affect the lands or the indigenous communities.
 Although there are additional special duties specific to indigenous peoples discussed in Section III.C, the general duty to protect against harm from non-State actors is applicable to all persons.  
137. The second duty imposed on States is “to enforce the national and international environmental protection standards that they have enacted or accepted.”
  Although this obligation is applicable to all persons, it “is particularly relevant in the case of non-state actors whose conduct is harmful to natural resources and whose non-compliance can engage the State’s international responsibility.”
  The Commission has confirmed in its Second Report on the Situation of Human Rights Defenders in the Americas that:
To protect the environment, in practice States have resorted to a variety of internal means, including the establishment of quality, production or emissions standards; licensing or regulation of dangerous activities; the provision of economic incentives or disincentives; penalties for particularly harmful activities through criminal law; or the creation of private liability regimes to discourage and compensate for environmental damage.  As the IACHR has previously observed, whatever internal course of action is selected, effective enforcement of the environmental protection measures in relation to private parties, particularly extractive companies and industries, is essential to avoid the State’s international responsibility for violating the human rights of the communities affected by activities detrimental to the environment.

138. States are also under a duty to conduct necessary investigations to identify those responsible for environmental harm and secure effective and accessible reparation mechanisms vis-à-vis environmental damage caused by non-state actors.
  As the Commission has stated with respect to pollution caused by private actors’ oil exploration activities in Ecuador, “Where the right to life (…) has been infringed upon by environmental contamination, the Government is obliged to respond with appropriate measures of investigation and redress.”
  
139. With respect to the duty of reparation, the IACHR has confirmed that, in cases where there has been environmental damage, it is the responsibility of the State to implement the measures necessary to remedy the situation.  The IACHR, in its report on the contamination caused by private actors’ oil exploration activities in Ecuador, stated that:
Given that it is the obligation of the State to respect and ensure the rights of the inhabitants of the Oriente, and the responsibility of the Government to implement the measures necessary to remedy the current situation and prevent future oil and oil-related contamination which would threaten the lives and health of these people, and having noted the concern expressed by some government officials over the seriousness and scope of this problem, the Commission recommends and encourages the State to adopt the measures necessary to translate this concern into preventive and remedial action.

B. References to Standards Outside the Inter-American system to Inform Human Rights Obligations relating to the Environment
140. In articulating the link between a healthy environment and the enjoyment of human rights, the IACHR has sometimes referred to sources and standards developed outside the Inter-American human rights system.  For example, the Commission referred to the 1994 Declaration of Principles of the First Summit of the Americas (the “Declaration of Miami”) in its report on the human rights situation in Ecuador in light of environmental damage caused by oil exploitation activities.
  The Declaration states that:
Social progress and economic prosperity can be sustained only if our people live in a healthy environment and our ecosystems and natural resources are managed carefully and responsibly.

141. The IACHR has also relied on the World Charter for Nature to emphasize the connection between the preservation of a healthy environment and access to sources on which livelihoods depend.

142. The IACHR and the Inter-American Court have referred to external substantive benchmarks in establishing duties for States in relation to the safeguarding of human rights against environmental harm.  In the Case of the Saramaka People, the Inter-American Court established three mandatory conditions that apply when States consider granting extractive concessions or developing natural resources on indigenous peoples’ territories, and confirmed that “[t]hese requirements are consistent with the observations of the Human Rights Committee, the text of several international instruments, and the practice in several States Parties to the Convention.”
  The instruments cited by the Inter-American Court include: (a) Article 15(2) of ILO Convention No. 169;
 (b) the World Bank’s Revised Operational Policy and Bank Procedure on Indigenous Peoples;
 (c) the Human Rights Committee’s General Comment No. 23: The rights of minorities (Article 27);
 and (d) the Committee on the Elimination of Racial Discrimination’s General Recommendation No. 23, Indigenous Peoples.
  
143. Similarly, in the Case of Kawas Fernández v. Honduras, the Inter-American Court, in stating that “there is an undeniable link between the protection of the environment and the enjoyment of other human rights,” referred to the case law of the European Court of Human Rights and to discussions by the United Nations.
  
144. The Inter-American Court has also relied on Article 32 of the United Nations Declaration on the Rights of Indigenous Peoples, which states the following: 
1.  Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands or territories and other resources.
2.  States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources, particularly in connect with the development, utilization or exploitation of mineral, water or other resources. 
3.  States shall provide effective mechanisms for just and fair redress for any such activities, and appropriate measures shall be taken to mitigate adverse environmental, economic, social, cultural or spiritual impact.

145. The IACHR has also referred to substantive benchmarks established outside the Inter-American human rights system when considering the duties imposed on States in relation to activities on ancestral land that encroach upon the human rights of indigenous peoples.  For example, in the case of Mary and Carrie Dann v. United States, the Commission confirmed that “the provisions of the draft Indigenous Declaration are properly considered in interpreting and applying the provisions of the American Declaration in the context of indigenous peoples to the extent that the basic principles reflected in provisions of the draft Declaration, including aspects of Article XVIII, reflect general international legal principles developing out of and applicable inside and outside of the inter-American system.”

146. The IACHR has referred to substantive benchmarks established outside of the Inter-American human rights system when confirming that States have a duty to take measures to remedy and compensate for environmental harm that compromises the enjoyment of human rights.  For example, in its report on Indigenous and Tribal Peoples’ Rights over Their Ancestral Lands and Natural Resources, the IACHR states:
Indigenous and tribal peoples have a right to the determination and enforcement of indemnities for the environmental damages caused by natural resource exploration and exploitation projects or development or investment plans in their territories, and for the undermining of their basic subsistence activities; as provided for in ILO Convention No. 169, indigenous and tribal peoples have the right to receive an indemnity for any harm they may have sustained as a result of natural resource utilization activities.

147. The same report also refers to Article 40 of the UN Declaration on the Rights of Indigenous Peoples, stating that this “establishes, in general terms, indigenous peoples’ right to ‘remedies for all infringements of their individual and collective rights.’”
  
148. The IACHR refers, in relation to the calculation of compensation, to the requirements established under the World Bank’s Revised Operational Policy and Bank Procedure on Indigenous Peoples, stating that: 
The calculation of compensatory indemnity for limitations of the right to indigenous communal property must follow criteria of non-discrimination in relation to other private owners.  This is expressly recognized by the World Bank policy on indigenous peoples, by which they must receive, “in a culturally appropriate manner, benefits, compensation, and rights to due process at least equivalent to that to which any landowner with full legal title to the land would be entitled in the case of commercial development on their land.”

V. Conclusions 
149. It is well-established within the Inter-American system that there is an intrinsic link between the enjoyment of human rights and environmental protection.  Article 11 of the San Salvador Protocol expressly recognizes a right to a healthy environment.  Further, the IACHR and the Inter-American Court have repeatedly confirmed that the enjoyment of human rights protected under the American Declaration and the American Convention, including the rights to life, physical integrity, property and health, depends upon the existence of a healthy environment.  
150. Most claims in the Inter-American system in respect of environmental damage address extractive and development activities on the lands of indigenous communities.  The IACHR has confirmed in several cases relating to the granting of concessions for mining, logging and hydrocarbon exploitation on the territories of indigenous peoples that economic development must be sustainable and must be accompanied by adequate and effective measures to guarantee that it does not compromise the fundamental rights of indigenous peoples who may be negatively affected.  The IACHR has recognized:
the importance of economic development for the prosperity of the peoples of the Hemisphere.  As the Inter-American Democratic Charter proclaims: ‘the promotion and observance of economic, social, and cultural rights are inherently linked to integral development, equitable economic growth, and to the consolidation of democracy in the status of the Hemisphere.’  At the same time, development activities must be accompanied by appropriate and effective measures to guarantee that they are not conducted at the expense of the fundamental rights of persons who may be particularly and negatively affected, including indigenous and tribal communities, or at the expense of the environment on which they depend for their physical, cultural, and spiritual wellbeing.
 
151. The Inter-American Court has also acknowledged that extractive activities can compromise the natural environment upon which indigenous peoples’ livelihoods and existence depend.
  
152. The findings of the IACHR and the Inter-American Court of violations of human rights stemming from the exploitation of natural resources—including “adverse effects on health and production systems; changes in domestic migration patterns; a decline in the quantity and quality of water sources; impoverishment of soils for farming; a reduction in fishing, animal life, plant life, and biodiversity in general, and disruption of the balance that forms the basis of ethnic and cultural reproduction”—reveal that problems still arise with respect to the protection of indigenous peoples’ rights in the context of such concessions.
  
153. With respect to indigenous peoples’ rights, significant progress has been made towards articulating procedural duties with which States must comply before granting development concessions (obligations to consult and obtain consent), as well as during the course of a concession should environmental damage occur (obligations to provide access to effective justice, investigate and ensure reparations).  However, the success of these protections in achieving their intended goal—to protect the human rights of indigenous communities that suffer the effects of environmental contamination—depends upon their proper implementation by States.  This report does not examine the States’ record of implementation of the measures that are necessary to comply with their procedural duties.
154. The issue of climate change—predicted to cause an increased number of natural catastrophes, both sudden and incremental, with effects extending beyond a single State’s borders—and its consequences for the enjoyment of human rights, has not yet been considered in detail by the IACHR or the Inter-American Court.
  The IACHR has urged States to give priority to human rights in climate change negotiations and in the formation and implementation of remedial and adaptation measures.
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