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Input to draft guidelines on the effective implementation of the right to participate in public affairs
ARTICLE 19, 11 May 2017 
ARTICLE 19 provides the following response to the call for inputs to the OHCHR draft guidelines on the effective implementation of the right to participate in public affairs, to be prepared pursuant to HRC resolution 33/2. 
We welcome this initiative, in particular as it provides an opportunity to address a lack of practical and substantive guidance to States on fully implementing their human rights obligations under Article 25 of the ICCPR, including as they relate to other human rights, such as the right to freedom of expression.

This submission highlights relevant standard-setting documents in this area developed by ARTICLE 19, which we hope can inform the scope and substance of the draft guidelines to be developed by OHCHR. We look forward to engaging further in the regional consultations through our 10 offices worldwide.     

Freedom of expression and access to information a pre-condition to public participation

As recognised in HRC resolution 33/2, the rights to freedom of expression and access to information are among the “essential conditions for equal participation in political and public affairs and must be promoted and protected.”

In relation to the right to access information, ARTICLE 19 recently updated its policy document “The Public’s Right To Know: Principles on Right to Information Legislation” (Second edition, 2016).
 We note that 115 countries have adopted right to information laws, and that 90% of the world’s population lives in a country with an right to information law or policy. It is essential that the OHCHR draft guidelines set out basic principles regarding the right to information, such as on maximum disclosure and limited scope of exceptions, but that often overlooked aspects such as the protection of whistleblowers also be included. 
Through our regional offices, we regularly engage in advocacy on draft legislation regarding the right to public participation, including legislation directly related to the right to access information (including advocating for effective participation in the development of those laws).
 For example, in Tunisia our office has been working with the Ministry of Public Administration and Governance, on the Decree on Public Consultation. 

Sectoral considerations on participation

ARTICLE 19 has also emphasised the importance of the right to public participation in ensuring sustainable development and the realisation of economic, social and cultural rights.

At the international level, we have set out principles on how the rights to freedom of expression, access to information and public participation are essential to the realisation of the right to water and sanitation.
 “The Free Flow Principles”, at Principle 14, set out specific and practical considerations and recommendations on how the right to public participation should be implemented in relation to decision-making on the rights to water and sanitation, though other principles are also pertinent:   

“14.1. Decision-making relating to the rights to water and sanitation must be democratic and transparent and must represent the needs of those affected. States should support the active, free and meaningful participation of individuals, communities and groups representing them in decision-making processes relating to water and sanitation – at national, regional and local levels – by; 

a. Ensuring that consultation processes are not merely superficial or limited to overall information sharing, but are conducted in good faith and provide real and meaningful opportunities to freely and actively influence decisions. This should include ensuring that: 

· All related information is communicated in an efficient manner, at the start of the decision-making and throughout the process at an appropriate time, through multiple channels and using culturally appropriate procedures;

· Meetings are organised in the locality of those affected and in locations that can be easily accessed; – Two-way translations for local languages are provided and jargon or highly technical terms are avoided; 

· Participation begins at the start of the process or project and sufficient and reasonable time is allocated at every stage for the public’s participation; 

· Individuals, communities and groups are able to submit in writing any observations, information, suggestions, proposals, counterproposals, analyses or opinions which they believe are relevant;

· Funds are appropriately spent on interventions that are needed and which strengthen the capacity of individuals, communities, groups and civil society to engage; 

· When a decision is taken, the results of public participation are duly taken into account and the public is informed promptly of the decision. The decisions should also explain why particular options were chosen over others; 

· Appeal mechanisms are available for affected communities if they believe that their opinions were not fairly considered.

b. Using mechanisms, such as mediation and other processes, which aim at reaching consensus on water and sanitation-related issues.

c. Encouraging the development of water councils, watershed boards and committees at a local level. These should include the broadest possible range of participants and stakeholders. If possible, members of such bodies should be given the right to review and influence respective budgets and the authority to enforce decisions.

d. Ensuring that independent and autonomous regulatory bodies in the water and sanitation sectors - and watershed boards committees, where they exist - are inclusive and gender-balanced and include representatives from a wide range of stakeholders, including representatives of vulnerable and marginalised groups.

e. Ensuring that environmental, social, human rights and cultural impact and strategic assessments give due consideration to the concerns of all those affected and to holders of traditional knowledge and practices.

f. Facilitating access of civil society organisations – registered and unregistered - to funding and resources, including from foreign or international sources, without prior authorisation or other undue impediments, as well as removing other undue restrictions on civil society organisations, so that they can effectively take part in democratic process and support efforts to full realisation of the rights to water and sanitation.

g. Publicising the process of reporting to international and regional human rights bodies and engaging the public in the preparation of these reports through a variety of means. These should include consultations organised by national human rights bodies, with a view to increasing their impact on the realisation of the rights to water and sanitation.

14.2. States should take effective steps to ensure that women are fully included in decision-making processes concerning water and sanitation. They should promote gender-sensitive participatory processes that both empower women and raise awareness of gender issues amongst men. 

14.3. States should actively promote the participation of individuals and groups who are vulnerable, marginalised, disadvantaged and discriminated against, in particular indigenous people, refugees and internally displaced people, in the decision-making processes relating to the rights to water and sanitation. They should ensure that these individuals and groups are provided with the necessary information and skills to participate meaningfully.”

In relation to marginalised groups in particular, ARTICLE 19 is currently consulting on principles relating to the freedom of expression, access to information and participation rights of persons with disabilities.
 Draft Principle 18 relates directly to public participation, though other principles are also pertinent. 

In Latin America, ARTICLE 19 Brazil is one of the leading civil society negotiators in the development of a new treaty on access to environmental information, public participation, and access to justice being organised by UN ECLAC. The treaty sets out extensive rights for individuals and groups to be able to participate in environmental decision-making and rights of access to justice if those rights are violated.

The right to participate in public affairs in multilateral organisations
ARTICLE 19 considers that the right to participate in public affairs also applies vis-à-vis multilateral organisations. In response to a call for input to an export consultation convened by the Special Rapporteur on freedom of assembly and association in July 2014, we set out our experience in this field, as well as examples where we have advocated principles relevant to public participation to multilateral organisations.
  

We would emphasise the importance of multi-stakeholder approaches, where all stakeholders, including governments, civil society and businesses have a more equal status and negotiate together to come up with common solutions to common problems. As summarised by the UNFCCC:  
“The aim of multistakeholder processes are to promote better decision making by ensuring that the views of the main actors concerned about a particular decision are heard and integrated at all stages through dialogue and consensus building. The process takes the view that everyone involved in the process has a valid view and relevant knowledge and experience to bring to the decision making. The approach aims to create trust between the actors and solutions that provide mutual benefits (win-win). The approach is people-centered and everyone involved takes responsibility for the outcome. Because of the inclusive and participatory approaches used, stakeholders have a greater sense of ownership for decisions made. They are thus more likely to comply with them.“

It has also been adopted by the Open Government Partnership, a multi-stakeholder initiative of over 70 countries, which has both commitments at the national level for civil society participation in development and implementation of the plans and a global steering committee which is made up equally of governments and civil society organizations.

� Available at: � HYPERLINK "https://www.article19.org/data/files/RTI_Principles_Updated_EN.pdf" ��https://www.article19.org/data/files/RTI_Principles_Updated_EN.pdf� 


� See, for example, “Myanmar: draft right to information law needs adequate public consultation”, ARTICLE 19, 17 March 2016; available at: 


� HYPERLINK "https://www.article19.org/resources.php/resource/38300/en/myanmar:-draft-right-to-information-law-needs-adequate-public-consultation" ��https://www.article19.org/resources.php/resource/38300/en/myanmar:-draft-right-to-information-law-needs-adequate-public-consultation�


� Available at: � HYPERLINK "https://www.article19.org/resources.php/resource/37492/en/the-free-flow-principles:-freedom-of-expression-and-the-rights-to-water-and-sanitation" ��https://www.article19.org/resources.php/resource/37492/en/the-free-flow-principles:-freedom-of-expression-and-the-rights-to-water-and-sanitation� 


� The 19 December 2016 draft of the principles are available here: � HYPERLINK "http://consultfreexp4pwd.org/" ��http://consultfreexp4pwd.org/� 


� ARTICLE 19 response to the Expert Consultation on the Rights to Freedom of Peaceful Assembly and of Association at the Multilateral Level, 14 July 2014; available at: � HYPERLINK "https://www.article19.org/data/files/medialibrary/37637/A19-FOAA-Consultation-July-2014.pdf" ��https://www.article19.org/data/files/medialibrary/37637/A19-FOAA-Consultation-July-2014.pdf� 


� Available at: � HYPERLINK "http://unfccc.int/files/adaptation/methodologies_for/vulnerability_and_adaptation/application/pdf/multistakeholder_processes.pdf" ��http://unfccc.int/files/adaptation/methodologies_for/vulnerability_and_adaptation/application/pdf/multistakeholder_processes.pdf� 





