Draft guidelines on the effective implementation of the right to participate in public affairs

Contribution of the Czech Republic

Introduction/ suggested approach to drafting
The blueprint for the draft UN guidelines on effective implementation of the right to participate in public affairs is the ICCPR, its Article 25 and the Human Rights Committee’s General Comment on Article 25. However, these basic sources should be complemented by related “participation norms” in other human rights treaties and their authoritative interpretations by the respective treaty bodies. Content-wise, the draft UN guidelines should benefit from and fully exploit the recent existing work on equal participation in political and public affairs (OHCHR reports 27/29, 30/26, 33/25, relevant Human Rights Council resolutions, in particular the resolution 33/22 and its operative paragraphs 6 and 10). 

Regarding the structure of the draft UN guidelines, examples of existing human rights-related guidelines could serve as a source of inspiration – cf., for example, Guidelines for the Alternative Care of Children (A/RES/64/142), Technical Guidance on the application of a human rights-based approach to the implementation of policies and programmes to reduce and eliminate preventable mortality and morbidity of children under 5 years of age (report A/HRC/27/31), The Guiding Principles on Extreme Poverty and Human Rights (adopted by the HRC resolution 21/11) or UN Guiding Principles on Business and Human Rights (report A/HRC/17/31).
The purpose and scope of the draft UN guidelines should be clearly set out in the opening part of the document, in particular its practical, action-oriented nature and focus on the effective implementation of existing international human rights norms. In the draft UN guidelines, participation should be clearly recognized as a human right applying both offline and online and a prerequisite for good governance, democracy and the rule of law. The UN guidelines should stand the test of time; it is advisable that elements which might become out of date in the short or medium term are included into an annex to the guidelines which would be easier to revise on a regular basis (see also below).      
Guidelines thematic areas  
Through the HRC resolution 33/22, the OHCHR is invited to “consider examining in the draft guidelines” five specific areas (cf. operative paragraph 10). This section elaborates on the draft guidelines content suggested in the resolution.

“Basic principles underpinning the effective implementation of the right to participate in public affairs” (operative paragraph 10a)    
Article 25 of the ICCPR, together with the General Comment on this article by the Human Rights Committee, provides the normative basis for the draft UN guidelines and ratification of the ICCPR without reservation is thus the first step towards the effective implementation of the right to participate in public affairs. The ICCPR also contains key supporting rights necessary for the full exercise of the right to participate in public affairs. Complementary or overlapping “participation provisions” are contained also in other human rights treaties such as ICESCR (article 8), ICERD (article 5c), CEDAW (articles 7 and 8), CRC (articles 12 and 15), CRPD (articles 4 (3), 29, 33 (3)) and others.
 Ratifications of these treaties without reservation further reinforce the legal participation framework at the domestic level and, through complaints/ communications mechanisms, ensure that alleged violations of the right to participate in public affairs can be addressed at the international level should domestic remedies fail.      
The ratification of the ICCPR and other human rights treaties provides only the first step towards making equal participation in political and public affairs reality on the ground. Principles/ domestic conditions underpinning the effective implementation of the right to participate in public affairs include:

· Clear and enabling legal framework (participatory mechanisms must be clearly established by law)
· Equality before the law and non-discrimination

· Unrestricted space and an enabling environment for civil society activities

· Independent justice system

· Accountability and access to remedy 

· Access to information

· Open governance (standing communication channels with citizens) 
· Stimulating participation (also through new ICTs)
· Empowering for participation (in particular members of marginalized groups and through education and training) 

“The effective implementation of all dimensions of the right to participate in public affairs for all rights holders, without discrimination or distinction of any kind, including at the national level, in all phases of the electoral process, between elections, outside the political process in the conduct of public affairs, and in access to public service, and on the participation of citizens, individually and in association with others, at the supranational level, including within international organizations” (operative paragraph 10b)    
This holistic paragraph tries to capture the key dimensions of the right to participate in public affairs. Equal participation in political and public affairs should be seen as a continuous (always available) and open opportunity, stretching from the most formal mechanisms established by State authorities (e.g., elections and access to public service) to informal mechanisms and activities spontaneously established by citizens. It is advisable that States set up formal standing consultation mechanisms in between elections through which individuals and civil society organizations can shape legislative and policy-making processes.
 Through their participation activities, citizens must exert real influence on political and public affairs and their conduct; authorities shall act in good faith when creating an enabling space for participation; participation must not be merely a ritualistic exercise lacking a real impact in the public sphere. In this regard, government-organized non-governmental organizations praising government activities and rejecting criticism towards the government or non-governmental organizations set up by businesses to further their interests must not replace or sideline spontaneous grassroots participation of citizens and civil society organizations. 
The participation continuum requires open, two-way (dialogical) channels of communication between the government/ authorities/ institutions and citizens. From this perspective, the right to participate in public affairs should be seen as a flexible right intimately linked to a number of other supporting rights which create the necessary enabling environment (e.g., freedom of expression, rights to freedom of peaceful assembly and association, including the right to observe the elections by domestic election observation groups). States should not interfere into citizens’ participation activities in violation with the relevant international human rights standards and, at the same time, should facilitate participation in political and public affairs (negative and positive obligation). Effective and equal enjoyment of the right to participate in public affairs helps prevent conflicts, violence and societal fragmentation. 
Besides the national level, citizens should be able to have their say and participate in political and public affairs at the supranational level, including within international organizations such as the UN. The supranational aspect of participation or civic participation in global governance has been rather neglected and requires further elaboration and exploration.          

“Cooperation and assistance aimed at the effective implementation of the right to participate in public affairs, including through electoral assistance and observation” (operative paragraph 10c)    
International cooperation and assistance aimed at sharing good practices is an important driver of the effective implementation of the right to participate in public affairs globally. The UN guidelines can be seen also as an opportunity to gradually build and update a repository of examples of good practices in this field and stimulate their exchange among States and non-State actors (cf. also below). 
Election observation and assistance is a specific form of international assistance for better implementation of the right to participate in public affairs. Yet, election observation discourse and recommendations often stand outside deliberations at UN human rights fora (Human Rights Council, Universal Periodic Review, Third Committee, human rights treaty bodies etc.). The UN guidelines should contribute to acknowledging the human rights dimension of election observation and at the same time encourage all stakeholders to regularly use the outcomes of election observation especially the concrete recommendations of Election Observation Missions on the improvement of the election process quality. We suggest the draft UN guidelines should encourage not only the relevant governments to use the recommendations (e.g., while changing the election related legislation) but also the international community especially during the political and financial follow-up to election observation while planning election assistance projects.
The UN Guidelines should encourage the governments not only to strengthen their cooperation with international election observation and assistance actors but also to improve the participation of domestic election observers in the election processes.

“Model standards advancing the effective implementation of the right to participate in public affairs based on examples of best practices” (operative paragraph 10d)    
A section with a selection of model standards can help better illustrate key building blocks of the effective implementation of the right to participate in public affairs as identified under paragraph 10a above.  An interesting example of structuring such a section is contained in the publication Rights, Remedies and Representation: Global Report on Access to Justice for Children
 featuring a “Eutopian report” matching international standards with concrete examples of national standards and measures. Such standards and best practices may be identified in various sources and levels, e.g., in national legislation and policies, in regional instruments etc. In order to keep the UN guidelines as a document standing the test of time, it may be preferable to place the section with concrete examples of standards and best practices in the annex. Alternatively, such an annex containing a set of model standards and best practices could be turned into a living document, a database with regular updating; this would only increase the relevance of the UN guidelines as such and their practical use.       
“Emerging and new forms of participation, in particular through new information and communications technology and social media” (operative paragraph 10e)       
New information and communications technologies and social media have transformed the way people share information, mobilize and associate themselves. Often, these new technologies and media offer more straightforward and direct means of civic engagement. They can both stimulate the exercise of the right to participate in public affairs through new participation opportunities and make existing, well-established forms of participation more inviting. A due consideration must be given to ensuring compliance of these tools with international human rights norms and principles (right to privacy, non-discrimination in accessing these tools etc.). Technological innovations can improve communication and feedback between the government and citizens on policies, legislation and governance in general and make it more nuanced. They can also help empower members of marginalized groups facing obstacles in enjoying the right to participate in public affairs as well as give voice to individuals otherwise excluded from shaping public affairs (children, non-citizens, persons with disabilities). The right to participate in public affairs should equally apply offline and online which, however, does not necessarily mean that all participatory mechanisms must be available both offline and online.

New information and communications technologies and social media can facilitate and stimulate well-established forms of participation such as different aspects of the electoral process (e-voting) or give rise to new participation opportunities (association and mobilization online for public participation purposes). Technological innovations such as the Internet help citizens to make more informed choices through improved access to information. They also help governments to better reach out to their citizens while formulating, implementing and revising public policies. In between elections, new information and communications technologies and social media have the great potential to boost two-way communication between the government/ authorities/ institutions and citizens.
Short case studies on how emerging and new forms of participation can reinvigorate or complement existing participation mechanisms may feature together with model standards and best practices (cf. on paragraph 10d above) in the annex or a regularly updated database tied to the UN guidelines.    

ENDS
� Cf. also the OHCHR report 27/29, para 8, p. 4. 


� In the Czech Republic, for example, the government has a number of (thematic) advisory bodies bringing together representatives of the public administration, local governments, NGOs and the academia. These advisory bodies meet regularly and participate in the development of legislation and policies. All draft legislation, including envisaged future draft legislation is published in an online database accessible to the general public (� HYPERLINK "https://apps.odok.cz/veklep" ��https://apps.odok.cz/veklep�).    


� Cf. p. 34-41, � HYPERLINK "https://www.crin.org/en/library/publications/rights-remedies-and-representation-global-report-access-justice-children" ��https://www.crin.org/en/library/publications/rights-remedies-and-representation-global-report-access-justice-children�.
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