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I. INTRODUCTION 
Many interlocutors have asserted that advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence, prohibited by Article 20 of the International Covenant on Civil and Political Rights (“ICCPR”) often precedes mass atrocities like genocide, mass displacements and war. Consequently, some argue that there should be more restrictions levied on some speech and freedom of media at particular social milieu in order to prevent such atrocities. However, other commentators argue that not all hateful speech reaches the level of prohibited hate speech and a clear threshold must be developed
. 
The issues of what type of and when speech may constitute an incitement prohibited by Article 20 of the ICCPR are still unclear and problematic and a further elaboration of the ICCPR standards needs to be developed.  Courts, both at the domestic and international levels, including those in Africa, have grappled with these issues with mixed outcomes. At the domestic levels, countries have not been able to develop clear definition in their disparate bodies of laws. Similarly, domestic courts have not given any consistent interpretation of what may be constitutive components of speech categorised as “advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence.” Some law enforcement agencies also tend to brand any political speech they do not agree with as geared at incitement to hatred. 
This paper looks at the how the concept of hate speech has been formulated and applied in some disparate domestic laws and jurisprudence in some Africa countries. 

II. RELEVANT INTERNATIONAL STANDARDS AND PRINCIPLES
The principle of substantive equality among human beings, including the right to freedom from discrimination, is at the heart of human rights, as highlighted by article 1 of the Universal Declaration on Human Rights (UDHR), adopted by the UN General Assembly in 1948, which states: “All human beings are born free and equal in dignity and rights.”  The principle applies to everyone in relation to all human rights and freedoms.  It prohibits discrimination on the basis of a list of non-exhaustive categories such as sex, race, colour and so on, as per article 2 of the UDHR.  Article 2 provides for equal enjoyment of the rights and freedoms therein proclaimed, “without distinction of any kind, such as race, colour, sex …”  

While the UDHR does not specifically provide for prohibitions on hate speech or incitement to hatred, its Article 19 guarantees everyone the right to “seek, receive and impart” both “information and ideas”, through “any media and regardless of frontiers.”  This right to freedom of expression is fundamental thus to human rights protection.  The importance of freedom of expression was highlighted as early as 1946, when at its very first session, the UN General Assembly adopted Resolution 59(I) which states: “Freedom of information is a fundamental human right and ... the touchstone of all the freedoms to which the United Nations is consecrated.” 

The International Covenant on Civil and Political Rights (ICCPR), adopted by the UN General Assembly in 1976, guarantees equality and non-discrimination in the enjoyment of rights in terms similar to the UDHR.  Article 19 of the ICCPR guarantees the right to freedom of expression in terms similar to the UDHR.  It gives absolute protection to the right to hold opinions, and protects the right to seek, receive and impart information and ideas.  It allows restrictions on these rights only where these are a) provided by law; b) for the protection of one of the aims listed; and c) necessary to protect that aim.  

With regard to point b, Courts variously refer to ‘public order’ or the ‘rights of others’ as possible legitimate aims when considering challenges to hate speech laws, with ‘equality’ or ‘non-discrimination’ presented as examples of the rights of others.

The ICCPR does place an obligation on States Parties to prohibit hate speech.  Article 20(2) provides that:
Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.

This provision employs a double-barrelled formulation, whereby what is to be prohibited is advocacy of hatred that “constitutes” incitement rather than simply incitement.  The UN Human Rights Committee (HRC), the body of experts tasked with interpreting the ICCPR, has specifically stated that Article 20(2) is compatible with Article 19.
  

International Convention on the Elimination of All forms of Racial Discrimination (ICERD) in Article 4 (a) calls upon states to ban a much broader range of speech and action than the ICCPR:  
[State Parties] “[S]hall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and also the provision of any assistance to racist activities, including the financing thereof.”
 

Another international instrument that outlaws incitement to genocide is the Convention on the Prevention and Punishment of the Crime of Genocide.

III. “INCITEMENT” IN AFRICA: BRIEF COMPARATIVE VIEW
The African Charter on Human and Peoples’ Rights (“the African Charter”) provides for non-discrimination in the enjoyment of rights, respectively in Article 2, 19 and 28 among others. Article 28 states inter alia “every individual shall have the duty to respect and consider fellow beings without discrimination, and to maintain relations aimed at promoting, safeguarding and reinforcing mutual respect and tolerance.” Freedom of expression and freedom of information are guaranteed in Article 9 of the African Charter.  There are no similar provisions on incitement in the African Charter similar to those in Article 20 of the ICCPR. 
African laws and jurisprudence related to incitement may be best characterised as: 
· A patchwork: there are significant variations across countries in how prohibition and threshold of incitement is approached and defined in laws and regulations, and in how these concepts are applied; 

· Uneven and inconsistent: The patchwork’s variations generate significant inconsistencies and approach both across the region and even within countries. 

· In domestic jurisprudence, the interpretation and legal reasoning deployed often appears vague, ad hoc and possibly lacking in conceptual discipline or rigour.

When examining the legal framework on incitement in Africa, the following factors also need to be considered:

· Historical contexts of the incitement related regulations: Many countries in the region share a similar history of colonialism and white supremacy (and the apartheid regime in South Africa) during which large scale violations of human rights occurred.  These regimes were characterized by the policy of “divide” which was aimed at ensuring white hegemony and dividing population along racial and ethnic lines. The legacy of these violations still persists in the region and is often manifested in deep divides in the societies, especially in the Southern African region. These definitions of class and ethnicity played roles in ethnic conflicts, including the 1994 genocide in Rwanda. Moreover, during the colonial and apartheid time, the calls for national liberation or against white oppression were prosecuted under incitement laws. For example, in South Africa, the laws prohibiting racial hostility were, according to available information, only applied against anti-apartheid opponents of the government. A large number of laws still on the book in many African countries, including those related to incitement to hatred, or those regulating the media, dates back to colonial regimes and thus to political regimes that had enshrined racism as a core value (e.g. Zimbabwe). Even if the laws in question are not used, their continuing existence is highly problematic at many levels.

· Consequences of incitement in many Africa countries: Incitement to violence or hatred, including by politicians, community leaders or journalists, has actually resulted in massive violence and mass killings in many countries across the continent.  Rwanda presents the most extreme examples of how the relationship between a government, the media and politics can go horribly wrong.  But throughout the continent, there are sporadic instances of alleged incitement resulting in massive violence, such as in Kenya, Ivory Coast, Uganda, Burundi, Nigeria, etc. Unfortunately, the jurisprudence on incitement cases remains very limited, with the exception of South Africa.  Many charges of incitement have never been actually investigated or pursued to the end in a court of law. 
· Lack of conceptual clarity and jurisprudence: The International Tribunal for Rwanda has played an important normative function but this did not extend to articulating an interpretation of Article 20 proper. The tribunal focused on genocide and incitement to genocide. In fact, it did not effectively define incitement to genocide.
 In the Prosecutor v. Nahimana, Barayagwiza and Ngeze, three individuals alleged to have been the masterminds behind a media campaign to desensitize the Hutu population and incite them to murder the Tutsi population in Rwanda in 1994 were prosecuted.  Ferdinand Nahimana and Jean-Bosco Barayagwiza were both influential members of the “Comité d’Initiative” (the Steering Committee), which founded Radio Télévision Libre des Mille Collines (“RTLM”).  Hassan Ngeze was the owner, founder and editor of the Kangura newsletter, which was published from 1990-1995 and was widely read across Rwanda. On 3 December 2003, the Trial Chamber of the International tribunal for Rwanda found all three defendants guilty of genocide, conspiracy to commit genocide, direct and public incitement to commit genocide and persecution and extermination as crimes against humanity.  On appeal, the Appeals Chamber held that RTLM broadcasts between 1 January and 6 April 1994 did not constitute a direct and public incitement to commit genocide, but that certain emissions after 6 April 1994 did.  It also acquitted Barayagwiza of the charge of incitement, on the ground that he did not exercise effective control over RTLM journalists after 6 April.  
·  Grounds for protection: Given the multiple identities citizens in most countries in Africa exhibit, there is utter need to evolve the laws and initiatives dealing with incitement, discrimination and inequality to recognise other identities and possible grounds for hatred besides race and religion. Some of these identities may include national origin, ethnicity, sexual identities, immigrants etc.
These findings are very similar to the findings of a comparative review undertaken by ARTICLE 19 of European laws and jurisprudence regarding incitement
. 
1. 
A patchwork of concepts, approaches and interpretations

The wording of Article 20 of the ICCPR is rarely, if ever, found enshrined in domestic legislation.  Indeed, some domestic laws fail to refer to “incitement” as such, using comparable terms  such as “threatening, abusive or insulting ” (Kenya),
 “incite harm; promote or propagate hatred”
; “incites to imminent violence”
; “incitement to racial hostility”(South Africa)
; “promote feelings of hostility”
; “abusive, insulting or threatening language” (Zimbabwe).
   Some countries (e.g. Rwanda and Uganda) have another conceptualisation of incitement as sectarianism.
 However, sectarianism is not defined in both the countries but carries connotations for separatism or secessionism.
The absence of reference to “incitement” in some domestic legislation suggests that states are either unwilling to take on the language of the ICCPR’s Article 20 or are simply ignorant of it.  The lack of reference to Article 20 of the ICCPR by state authorities (including by the judiciary) of States parties to the ICCPR, or their ignorance of these provisions, does provide potentially a significant hurdle to the effective implementation of a consistent threshold in relation to “incitement” in the first instance.

· The grounds for hatred

In many African countries’ jurisdictions, the term “hatred” generally covers racial, ethnic, national and religious hatred and in the same manner.  It some countries it often also covers hatred on the grounds of sex, political convictions, language, social status or physical or mental disability.  

In Kenya, the Constitution in Article 27 guarantees equality and freedom from discrimination. In Article 27 (4) it outlaws direct and indirect discrimination against any person on any ground, including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, dress, language or birth. The Constitution through Article 33 (1) also guarantees freedom of expression. It also states in Article 33 (2) that “the right to freedom of expression does not extent to- 

a) propaganda for war;

b) incitement to violence;

c) hate speech; or

d) advocacy of hatred that (i) constitutes ethnic incitement, vilification of others or incitement to cause harm; or (ii) is based on any ground of discrimination specified or contemplated in 27 (4).”

The Kenyan Penal Code in section 96 creates an offence of incitement to violence. The offence is couched in the following terms: “Any person who, without lawful excuse, the burden of proof whereof shall lie upon him, utters, prints or publishes any words, or does any act or thing, indicating or implying that it is or might be desirable to do, or omit to do, any act the doing or omission of which is calculated- 

a) to bring death or physical injury to any person or to any class, community or body of persons; or 
b) to lead to the damage or destruction of any property; 
c) or to prevent or defeat by violence or by other unlawful means the execution or enforcement of any written law or to lead to defiance or disobedience of any such law, or of any lawful authority, is guilty of an offence and is liable to imprisonment for a term not exceeding five years.”

Similarly, the National Cohesion and Integration Act in section 13(1) states that “a person who uses ... which is threatening, abusive or insulting or involves the use of threatening, abusive or insulting words or behaviour commits an offence if such a person intends thereby to stir up ethnic hatred, or having regard to all the circumstances, ethnic hatred is likely to be stirred up.”
In Rwanda, the Law on the Prevention, Suppression and Punishment of the Crime of Discrimination and Sectarianism in section 3 states that:“the crime of discrimination occurs when the author makes use of any speech, written statement or action based on ethnicity, region or country of origin, colour of skin, physical features, sex, language, religion or idea with the aim of denying one or a group of persons their human rights.”
  Similarly, section 3 prohibits use of words and actions that could cause “an uprising that may degenerate into strife among people.”
The law relating to the Punishment of the Crime of Genocide Ideology even uses broader concepts. It states that “the genocide ideology is an aggregate of thoughts characterised by conduct, speech, documents and other acts aiming at exterminating or inciting others to exterminate people basing on ethnic group, origin, nationality, region, colour, physical appearance, sex, language, religion or political opinion, committed in normal periods or during war.”
 Article 3 (1) of the same law outlaws “threatening, intimidating, degrading through defamatory speeches, documents or actions which aim at propounding wickedness or inciting hatred.”
  
In Uganda, the Penal Code in section 41(1) prohibits promotion of sectarianism. It defines it as “a person who prints, publishes, makes or utters any statement or does any act which is likely to

a. degrade, revile or expose to hatred or contempt:

b. create alienation or despondency of ; 

c. raise discontent or disaffection among; or 

d. Promote, in any other way, feelings of ill will or hostility among or against, any group or body of persons on account of religion, tribe or ethnic or regional origin commits an offence and is liable on conviction to imprisonment for a term not exceeding five years.
However, the provision on sectarianism has a qualifier that “if a statement was printed, published, made or uttered, or that act was done with a view to exposing, discouraging or eliminating matters that promote or have tendency to promote sectarianism.”

In Zimbabwe, the Constitution in Article 20 provides for freedom of expression that is subject to limitations provided therein, that include protecting the reputations, rights and freedoms of other persons or the private lives of persons concerned in legal proceedings, unless such provision or the thing done under the authority thereof is shown not to be reasonably justifiable in a democratic society. 

Two statutes (dating to the colonial regime) deal with the incitement.  The Law and Order (Maintenance) Act makes it a crime “offence to write, print, distribute, circulate, supply, display or record any statement which is likely to bring the person of the President into hatred or contempt; excite disaffection against the President, the government or the Constitution; incite anyone to attempt to procure, otherwise than by lawful means, the alteration of any matter established by law.” The Miscellaneous Offences Act (Chapter 68 of the Laws of Zimbabwe, in Section 3(1)(n) criminalizes “use obscene, abusive, insulting or threatening language in a public place”. This Act has been interpreted by the courts to apply on statements “likely to engender or promote feelings of hostility or expose to contempt, ridicule or disesteem any group, section or class in or of the community of a particular race, religion or colour.” For example, in the case of S. v. du Plessis 1992(1) SACR 594 (ZS), the defendant was charged with and convicted under these provisions for allegedly saying "Who brought this thing here, this kaffir?" However, the conviction was reversed on appeal on the narrow basis that the offensive words were uttered in a private members' club and not in a "public place". 

In Namibia, the Constitution guarantees both freedom of expression and prohibition of discrimination. The country is a former German colony with a significant German-speaking population. 
The Racial Discrimination Prohibition Act (No. 26 of 1991) criminalizes "acts and practices of racial discrimination and apartheid in relation to public amenities, the provision of goods and services, immovable property, educational and medical institutions, employment, associations, religious services, and involving the incitement of racial disharmony and victimisation". Section 11 makes it an offence to publicly use any language, publish or distributed any written matter or display any article or do any act or thing with intent to threaten, ridicule or insult any person or group of persons on the ground that they belong to a particular racial group; or with intent to cause, encourage or incite disharmony or feelings of hostility, hatred or ill-will between different racial groups or persons belonging to different racial groups; or with intent to disseminate ideas based on racial superiority.

Section 11 was constitutionally challenged in the case of Namibia v Ester Smith and Others, (Case No. CC 95/96, 27 Sept. 1996). The case concerned an advertisement placement commemorating the death of Rudolf Hess and eulogising him as a "martyr for peace". The accused in the case were charged with violating Section 11 of the Racial Discrimination Prohibition Act and in the case, brought the appeal to the High Court to consider whether Section 11 violated constitutional provisions on freedom of expression. The Court held that while Parliament was entitled to pass legislation against the practice and propagation of racism, the section, as worded, violated Article 21 of the Constitution as the definition of 'racial group' in the act was too broad. The effect of the legislation went beyond what was required to achieve the legitimate aim pursued - that of avoiding the opening up of old wounds inflicted by Namibia's apartheid past. The Court held that Section 11 did not impose reasonable restrictions which were demonstrably justifiable in a democratic society as contemplated by Article 21 of the Constitution and that the section was not carefully designed to achieve the objective in question nor did it impair the right to free speech as little as possible. The Court declared the provisions unconstitutional as it also disproportionate as it stifled public debate on issues which were important to Namibia. The Court requested the Parliament to amend the section in the respective time. Since the Parliament failed to adopt revision, the provisions became invalid ipso facto. 

The Constitution of South Africa, guarantees freedom of expression in Article 16, which states (1) Everyone has the right to freedom of expression, which includes -

(a) freedom of the press and other media;

(b) freedom to receive or impart information or ideas;

(c) freedom of artistic creativity; and

(d) academic freedom and freedom of scientific research.

(2) The right in subsection (1) does not extend to -

(a) propaganda for war;

(b) incitement of imminent violence; or

(c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm.
In the past, the laws prohibiting racial hostility were, according to available information, only applied against anti-apartheid opponents of the government. The current, post-apartheid regime includes at least four legislations. The Promotion of Equality and Prevention of Unfair Discrimination Act No. 4 of 2000 also prohibits hate speech in Section 10(1). The Section 10(1) prohibits the publication, propagation, advocacy or communication of words based on one or more of the "prohibited grounds" against any person, which could reasonably be construed to demonstrate a clear intention to be hurtful, be harmful or to incite harm, promote or propagate hatred. This section sets two requirements for hate speech:

(i) it must be based on a prohibited ground, namely race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth, or any other ground where discrimination based on that other ground causes or perpetuates systemic disadvantage, undermines human dignity or adversely affects the equal enjoyment of a person's rights and freedoms in a serious manner that is comparable to discrimination on a ground specifically listed.

(ii) it must be reasonably construed to demonstrate a clear intention to be hurtful, be harmful or to incite harm, or to promote or propagate hatred.
 

The Act does not create any criminal offences, but provides that an equality court may, where appropriate, refer any case dealing with the publication, advocacy, propagation or communication of hate speech to the Director of Public Prosecutions for the institution of criminal proceedings in terms of the common law or relevant legislation.

The Films and Publications Act of 1996, in Section 29, established an offence of publishing, distributing, broadcasting or presenting material which, judged within the context, amounts to propaganda for war, incites to imminent violence or advocates hatred that is based on race, ethnicity, gender or religion, and which constitutes incitement to cause harm. Bona fide discussion, argument or opinion on such issues is excluded from the scope of these offences. 
The Internal Security Act (No. 74 of 1982), Section 62, prohibits incitement to racial hostility. There are no reported cases dealing with the application of this law. 
Section 56 of the Independent Broadcasting Authority Act (No. 153 of 1993) requires all broadcasting licensees to adhere to a Code of Conduct. Section 2(1) of the Code provides that "broadcasting licensees shall not broadcast any material which is indecent or obscene or offensive to public morals or offensive to the religious convictions or feelings of any section of the population or likely to prejudice the safety of the State or the public order or relations between sections of the population". These provisions were challenged as unconstitutional (for being vague and overly broad) in the case of the Islamic Unity Convention v The Independent Broadcasting Authority and Others (2002(4) SA 294 (CC)). The Islamic Unity Convention that ran a community radio station, Radio 786, broadcasted a programme "Zionism and Israel: An in-depth analysis" in May 1998. The programme featured an interview with Dr Yaqub Zaki who questioned the legitimacy of the state of Israel and Zionism as a political ideology, and asserted that Jewish people had not been gassed in concentration camps during the Second World War, but died of infectious diseases, particularly typhus, and furthermore that only a million Jews had died. The South African Jewish Board of Deputies lodged a formal complaint with the Broadcasting Authority, claiming that the broadcasted material was against the Broadcasting Act.  The Court ruled that the relevant portion of clause 2(a) of the Code of Conduct for Broadcasting Services was unconstitutional and inconsistent with Article 16 of the Constitution.  
· Variety of conducts 

The term incitement in various jurisdictions can encompass a variety of conducts beyond the direct calls to engage in act of violence, discrimination or hostility as proscribed by Article 20. These may include: 

· praises for acts already committed (e.g. Rwanda Genocide
) 

· support for certain actions (e.g. capture all Muslims and expel them from the country, expel all Nigerians)

· distribution of materials , slogans
 and songs
· calling offensive names of certain groups (e.g. Kaffir (Zimbabwe and all over Africa, Kihii
)

· vilification.

2. 
An Overbroad Interpretation

ARTICLE 19’s review of case laws reaches a conclusion similar to that which the Human Rights Committee recently highlighted in its draft General Comment No 34 on Article 19 of the ICCPR:

Many forms of “hate speech” that, although a matter of concern, do not meet the level of seriousness set out in article 20.  It also takes account of the many other forms of discriminatory, derogatory and demeaning discourse.  However, it is only with regard to the specific forms of expression indicated in article 20 that States parties are obliged to have legal prohibitions. In every other case, while the State is not precluded in general terms from having such prohibitions, it is necessary to justify the prohibitions and their provisions in strict conformity with article 19. 

The context in a number of African countries, from the genocide in Rwanda to the massacres in Ivory Coast and the post-election violence in Kenya gives to the issue of regulating hate speech and understanding article 20 an acute urgency and requirement.  
Rwanda (along with Serbia) presents one of the most extreme examples of the relationship between the Media and politics having gone terribly wrong. Indeed, the role of Radio Rwanda and RTLM before and during the genocide in Rwanda is still used as a justification against press freedom and freedom of expression.  Yet, most observers concur in their analysis of the pre-genocide context as one characterized by the near absence of political freedom and freedom of the press, not too much.   

Because of this context, politicians have been tempted to rush into legislations and criminalisation which are overbroad and further reinforce and strengthen the context which have made incitement to hatred possible – the absence of media pluralism and independence, limited political pluralism, little notion of public service and public interest, etc. 
For instance, Article 13 of the Rwandan constitution makes “revisionism, negationism and trivialisation of genocide” punishable by law. The vague concept of the crimes of genocide outlined in Article 13 allow the government to create a criminal charge out of ordinary political, scholarly, or even everyday discourse and rhetoric. Similarly, the 2008 Genocide Ideology Law is contrary to international human rights law: the Law’s central concept of “genocide ideology” is extremely broadly defined and covers a whole range of legitimate forms of expression.  Indeed, the definition of “genocide ideology” violates international law under the Convention on the Prevention and Punishment of the Crime of Genocide of 1948 and the International Covenant on Civil and Political Rights of 1966 in multiple ways.  Furthermore, numerous provisions on penalties also violate other provisions of international human rights law, notably the Convention on the Rights of the Child 1989. The penalties associated with the crimes under the Genocide Ideology laws are severe and also include penalties for children under the age of twelve. These extreme penalties add to the culture of fear surrounding the law, and help discourage people from voicing their opinions. As such, the Genocide Ideology Law in its current form is more likely to facilitate human rights atrocities than prevent them.  Since its introduction, the Rwandan Government has used the Genocide Ideology Law to suppress government critics and political opponents. Newspapers critical of the government are often accused of inciting ethnic hatred. According to available sources, 912 people are currently in prison on genocide ideology charges; of those, 356 are awaiting trial, and 556 have been convicted and sentenced. Notably, Paul Rusesabagina, whose autobiography was the basis for the film Hotel Rwanda, has been accused of revisionism and harbouring the double-genocide theory, based on the publication of his auto-biography.

In Kenya
, the post-election violence of 2007-2008 and its aftermath involved a range of very serious human rights violations as highlighted by the reports of a range of domestic, international and non-state actors including: the Commission of Inquiry into Post-Election Violence, a government established commission of inquiry chaired by Justice Philip Waki (the “Waki Commission” or “CIPEV”);
 the national human rights statutory institution, the Kenya National Commission on Human Rights (“KNCHR”);
 international authorities, most notably the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alston;
 and prominent international human rights non-governmental organisations. 

The reports, in particular those produced by the Waki Commission and the KNCHR which have collected together many stories of human rights violations during the post-conflict crisis, emphasise incitement to violence as one of the main causes of the inter and intra-ethnic violence. For example, the report by KNCHR gathered 1,102 statements recounting over 7,500 episodes of violence or incitement to violence.
 One of the key findings of that report was that the violence “was largely instigated by politicians throughout the campaign period and during the violence itself via the use of incitement to hatred.”
 In addition, it found that the “mass media, the short message service in mobile phones and the internet were used to propagate hate speech and in some instances, to incite acts of violence” in both the pre- and post-election period.
 The KNCHR concluded that such incidents engaged and violated international human rights law, in particular Article 20 of the ICCPR.

The Waki Commission reported that politicians, local elites as well as the media contributed to the building up of tensions in the lead up to the elections through “inciteful utterances” and the “incitement to and the organisation of violence.”
. These examples of incitement included the “circulation of malicious cell-phone text messages … propagated hate speech …”, statements on the “denigration of individual political actors and their affiliate political parties” and “demeaning references …to persons of other tribes”.

The post-election violence that gripped the country in late 2007 and early 2008 appears to have created a compelling sense of momentum for the establishment of at least a proper legislative framework to address underlying social tensions that precipitated the crisis.  Unfortunately, Kenya’s multiple legislations prohibiting any advocacy of national racial, ethnic or religious hatred that constitutes incitement to discrimination, hostility or violence can be quite confusing.  As participants to a June 2010 conference on hate speech in Kenya highlighted, there is need for the state authorities to review and harmonise laws on hate speech to ensure they conform to acceptable international standards.  There was general agreement that there was no need for an additional legislation on hate speech in Kenya, but the need for testing the effectiveness of current legislation through litigation and norm-setting, including by the National Cohesion and Integration Commission
.

The problems associated with Kenya’s legislation on incitement to hate speech were identified in several ARTICLE 19 publications
. 

Under the Kenyan penal code, speech “intended or calculated to promote feelings of hatred and enmity between different races or communities in Kenya”, as long as it is not uttered in good faith and is not aimed at combating the roots of discrimination, constitutes a subversive activity under Section 77(3) (e) and attracts a prison sentence of up to seven years. Yet Section 77(3) (e) falls far short of the exacting standards of Article 20 of the ICCPR which sets the only time when speech should be prohibited and attract criminal penalties on the grounds that it incites to hatred. In particular, the provision fails to properly reflect the concept of “incitement” under international law.
Section 96 of the Penal Code is overbroad and unnecessarily reverses the evidentiary burden in cases of incitement to violence and disobedience of the law. As it stands, the provision is likely to catch a wide array of speech merely on the basis that indicates or implies that it might be desirable to attack certain individuals or groups – with the defendant required to prove that he or she did not incite to violence. It is too far-reaching in its scope because it requires nothing else than evidence of speech or actions which “indicate” or even just “imply” that “it is or might be

desirable to do”, or “omit to do any act the doing of which is calculated to bring death or physical injury” to any person or a group of persons.

In the Chapter dealing with “Offences Relating to Religion”, Section 138 of the Penal Code provides that “any person who, with the deliberate intention of wounding the religious feelings of any other person, writes any word, or any person who, with the like intention, utters any word or makes any sound in the hearing of any other person or makes any gesture or places any object in the sight of any other person, is guilty of a misdemeanour and is liable to imprisonment for one year.”  This provision essentially provides for the criminalisation of insult to religious feelings and in this way is similar way to laws prohibiting blasphemy or “defamation of religions” which protect religious ideas or tenets. Such laws are in clear contravention of international standards on freedom of expression. Hate speech on religious grounds can only be prohibited under international law if it meets the criteria of Article 20 of the ICCPR.  In other words, there needs to be actual incitement to hatred against individuals or groups on account of their religion. The “wounding of religious feelings” does not meet this test.

Furthermore, Article 19(3) of the ICCPR, which allows restrictions to be placed on the exercise of the right to freedom of expression as provided by law and when necessary “for the respect of the rights and reputations of others, for the protection of national security or public order, or of public health or morals”, does not include protection of religions or protection of religious sensibilities. Freedom of expression does not imply that an individual is to be protected from exposure to a religious view simply because it is not his or her own.
3. 
The African Commission on Human and Peoples’ Rights: a lost opportunity for guidance?

The African Charter in Article 2  guarantees equality and prohibits discrimination on a number of grounds namely race, ethnic group, colour, sex, language, religion, political or any other opinion, national and social origin, fortune, birth or any status. However, there is no provision equivalent to Article 20 ICCPR in the African Charter for banning hate speech; the African Commission is not directly tasked with assessing whether statements qualify as “incitement”.  

The Commission has since dealt with only one case on incitement to hatred, discrimination and violence but without elaborating what may be considered hate speech.
  

IV: ARTICLE 19’s proposals

While ARTICLE 19 has not exhaustively reviewed all case law regarding incitement across all African countries, I echo the views and proposals of my colleagues in the Vienna meeting. Their proposals were threefold:

a. The legal framework and jurisprudence on incitement should be guided express recognition of “incitement” as provided by Article 20 of the ICCPR, and robust definition of key terms like hatred, discrimination, violence, hostility;

b. Coherence between Article 19 and Article 20 and explicit recognition that the three part test of legality, proportionality and necessity applies to incitement cases;

c. Develop a seven part threshold test for Article 20 of ICCPR. The test should be applied in the following order.
1. Severity

2. Intent;

3. Content;

4. Extent, in particular the public nature of speech;

5. Imminence;

6. Likelihood or probability of action, and

7. Context

The test is further elaborated in Annex One. 

CONCLUSION

· The victims’ voices and perspectives 

ARTICLE 19 recommends that Courts consider a range of sources when addressing incitement cases.  We submit that the experience from the truth and reconciliations mechanisms, that have gained a great prominence in many African countries, can be considered in these cases, in particular when considering perspective of victims of incitement. 

ARTICLE 19 does not argue that the truth and reconciliation process should substitute for criminal justice processes. However, we point out that one of the key factors of these mechanisms has been the recognition of the need to restore the human dignity of victims in the eyes of the society and in their own eyes. It has been also recognized that direct participation of victims in this process brought the perspective of victims not in a form of statistics or state reports but with direct human voice. Those who have been victims of the violations had an opportunity, for the very first time, to receive recognition from what was previously considered a hostile state.  In many instance, this lead to public acknowledgment of violations from perpetrators (that is often absent in criminal processes) and this, in response, has triggered off a generous response from those who have been victimised and indeed de-humanised in the past. 

The involvement of victims and their perspective is also important for dialogue and education of the society. Importantly, some truth and reconciliation commissions (e.g. in South Africa) were also charged with developing a long term policy of reparations and recommendations for state policies in this area.  The truth and reconciliation processes also allowed for transparency of the hearing (through opening them to media and general public) that allowed that truth telling, healing and reconciliation were not confined to a small group but were available to population at large. Prior to these processes, certain groups of society had very little or no experience or contact with “the other side”. As a result, they believed that division and their supremacy must be part of the solution of problems and had a self-image of protectors of certain established values or were in denial of reality. 

These aspects are largely missing in regular criminal process where the state – prosecution - pursues the case on behalf of often unidentified group of victims, with victims themselves having limited input to the proceedings, if any. Victims may only appear as witnesses, not as participants or parties. While recognizing that truth and recognition mechanisms may also have a number of drawbacks, ARTICLE 19 suggests that these processes are considered by states with the view of hearing victim’s voices and positions. In particular, amicus briefs by representatives of various groups concerned by the case ought to be invited to strengthen the intellectual, legal and policy pursuit of justice.
· Importance of judicial training on incitement under Article 20
It is ARTICLE 19’s opinion, that the role of the courts is crucial in the implementation of Article 20 of the ICCPR, whether or not there is express legislation or jurisprudence on incitement.  We emphasise in this regard the obligations flowing from the ICCPR which apply not only to the executive and legislative arms of the state, but also to the judiciary as is indicated by international authorities and jurisprudence.  
· Positive obligations of states to promote equality, diversity and pluralism
The prosecution of cases under incitement to hatred legislations is only one element of the state's responsibilities in this arena.  States should also adopt a wide range of measures to guarantee and implement the right to equality and take positive steps to promote diversity and pluralism, to promote equitable access to the means of communication, and to guarantee the right of access to information. 
ARTICLE 19’s Camden Principles offer a range of proposals to ensure the right to equality is fulfilled and freedom of expression respected. In addition, as highlighted in the table below, we believe that civil and/or administrative course of actions may be considered in cases which do not meet the threshold of severity requested by article 20, provided they remain within the scope of article 19 (three part test) and proportionate.  

· Alternative models to strengthen the right to equality

Laws on protection against discrimination and promotion of equality, if properly framed according to international human rights law, provide states with a mechanism for responding to expressions and actions which do not meet the threshold of incitement.  It is clear that, in the absence of strong anti-discrimination laws and/or because of an unwillingness to enforce them, states seek to rely on criminal prohibitions of expressions of hatred even more than they would otherwise.

Independent media regulation

Experience in Africa and elsewhere also shows that freeing broadcasting systems from government control is essential to ensure that their propaganda cannot be used to reinforce ethnic division and instigate violence. As a 1996 ARTICLE 19 study on Rwanda highlighted, the genocide in Rwanda was perpetrated in a context characterized not by too much but by too little press freedom.  Multi-party politics had been thoroughly manipulated and the ruling party (MRDN) dominated all formal and informal institutions, including the militias, which it had established.  Liberalisation of the print media occurred after the independence and of the airwaves in the 1980s but limited positive impact was delivered in terms of diversity or pluralism.  There was no independent regulatory authority for broadcasting - nor even an independent judiciary.  Media ownership was largely skewed and one political party (the MRND) dominated the airwaves.  Finally, the political conditions for regulation of hate speech and hate broadcasting simply did not exist
.

As highlighted by Callamard in a 2011 article, “In almost all African countries, independent regulation of the broadcast media is non-existent.  In some, supposedly independent regulators are undermined by interference from the executive arm of government.  Many of their members are appointed for their political allegiance.  Governments tend to allocate private and community radio frequencies to individuals on this same basis - aligned to their political persuasion.  Often licensing of private broadcasters remains politically controlled even in the context of liberalisation of broadcasting and the slow pace of change away from state monopoly of broadcasting.  Often such powers are used to stifle press freedom whenever incumbents think that the media paints them in bad light
.”
Investing in media development
A proper legal framework, political actors responsible or held to account and effective investment in media development and awareness- raising are essential to tackling incitement, as demonstrated by the situation in Kenya in the August 2010 referendum. Investment in trainings and code of conduct played off: Most journalists adhered to the code of conduct they had drafted in the aftermath of the 2007 violence, and the National Cohesion and Integration Commission conducted targeted sensitisation sessions to journalists and programme hosts on the issue of managing live programmes and their obligations regarding advocacy of hatred. This in turn “brought a renewed understanding on the positive roles the media can play in entrenching democracy, good governance and genuine people’s participation in making such a critical decision like how they would want to be governed. It showed why a pluralistic media landscape, operated and navigated by professional media practitioners, is critical in deepening democracy and ensuring everyone’s views are heard and tolerated in the market place of ideas.” (Maina 2010: 6). In addition to these measures, political actors were held to account: three MPS were charged with incitement to hatred, thus placing those with political responsibilities at the heart of the peaceful exercise of the referendum process.   
ANNEX ONE – ARTICLE 20 THRESHOLD AND TESTS

ARTICLE 19 recommends that a robust, codified threshold to be passed before speech is deemed “hate speech” – is essential for the promotion of coherent legislation and sound international, regional and national jurisprudence in this area.  
Designed to give courts a framework for explaining how they draw the line between the forms of speech that warrant criminal sanctions (i.e. incitement under Article 20) or other speech that can be sanctioned by means of civil law or administrative law (e.g. sanctions imposed by the Communication, Media and Press Councils, consumer protection authorities, or any regulatory bodies), ARTICLE 19 considers these elements are constitutive to incitement as part of article 20 of the ICCPR.  
They should be reviewed and applied in the order presented as follows:  

1. Severity

2. Intent; 

3. Content,

4. Extent, in particular the public nature of the speech

5. Imminence, 

6. Likelihood or probability of action, and 

7. Context.
TEST ONE - Severity 

So that it is drawn in law as a narrowly confined offence, rather than, as is currently the case in the European context, an offence that is resorted to on a too frequent a basis, the starting point should be an examination of the severity of the hatred at issue.  

ARTICLE 19 supports a narrowly defined offence of “the most severe and deeply felt form of opprobrium”
 to meet the threshold of severity. 
To assess the severity of the hatred, possible issues may include (which need further elaboration and study):

· Severity of what is said

· Severity of the harm advocated

· Aforementioned three part test
· Magnitude or intensity: – in terms of frequency, amount and extent of the communications (e.g. one leaflet vs. broadcast in the mainstream media) 

· Reach and extent 
TEST TWO - Intent
The majority of states under consideration recognise intent or intention as one of the defining elements of incitement.  In the UK (in relation to religious speech), in Ireland and in Canada the criterion of intention is a specific and necessary element of the legislation.  
For example, it is a defence under the Irish Prohibition of Incitement Act 1989 for the accused to show they had not intended to stir up hatred or not have been aware that the words, behaviour or material concerned might be threatening, abusive or insulting.
  
Intention to stir up hated is also a necessary element of the offence of incitement in states such as Cyprus, Ireland, Malta and Portugal.

In its case-law, the European Court has paid specific attention to the original intention of the author of the statement, including whether it was intended to spread racist or intolerant ideas through the use of hate speech or whether there was an attempt to inform the public about an issue of general interest.  This in turn may determine whether the impugned speech falls within the scope of Article 10, or is so destructive of the fundamental values of the Convention system that it is excluded from the protection of the Convention on the basis of Article 17.
  

For example, the case of Jersild v. Denmark
 involved a journalist who had been convicted in Denmark in relation to a television programme that included hate speech statements by racist extremists, albeit with a view to exposing the problem and generating public debate (the racists were also convicted by the Danish courts).  The Court held that his conviction was not a proportionate means of protecting the rights of others when the speech occurred within the context of a factual programme about the holding of racist opinions, even though the applicant had solicited such racist contributions and had edited them to give prominence to the most offensive.  The lack of racist intent was the central consideration for a finding in favour of the journalist. 

 [A]n important factor in the Court's evaluation will be whether the item in question, when considered as a whole, appeared from an objective point of view to have had as its purpose the propagation of racist views and ideas.

The Faurisson v. France
 case about a claim that a hate speech conviction for statements of Holocaust denial represented a breach of the right to freedom of expression, also demonstrates that intent is required for hate speech rules to be compatible with freedom of expression.  Although the law under which Faurisson was convicted was potentially problematical because it did not require intent, in the particular circumstances of the case intent was present, and thus the conviction was not a breach of the right to freedom of expression.

It is worth noting that in a minority of European states, a threshold lower than intent, such as recklessness, is considered as sufficient to demonstrate incitement. For example, in Norway, the offence of incitement to hatred may be committed willingly or through gross negligence.
  ARTICLE 19 rejects this approach on the grounds that it does not meet article 20’s wording or its principles, particularly in relation to “advocacy,” which must be understood as intentional action. 

In order for the protection to be enforceable, in the absence of guilty plea, the courts can determine intent from various sources.  The courts can look at questions such as how explicit was the language used or whether the language was direct without being explicit. They can and should consider the tone of the speech and the circumstances in which it was disseminated.  
Intent can be also determined from the scale and repetition of the communication (e.g. if the inciter repeated the communication over time or on several occasions, it might be more likely that there was an intent to incite the action).  However, if the court can identify a legitimate objective (such as “historical research, the dissemination of news and information, and the public accountability of government authorities”) for the speech, other than to incite to discrimination, hostility or violence, then the speech should fall short of the threshold.
 
TEST THREE - Content or form of the Speech 

The content of the speech constitutes one of the key foci of the court’s deliberations and is a critical element of incitement.   Content analysis may include a focus on the form, style, nature of the arguments deployed in the speech at issue or in the balance struck between arguments deployed, etc. 

The European Court has emphasised the importance of distinguishing between publications that exhort the use of violence and those that simply offer a genuine critique on a matter of public interest.
  

In Gündüz v Turkey (No 1), for example, the Court considered that the applicant’s comments, which attacked contemporary Turkish institutions from an Islamic perspective, were not in reality “hate speech” based on religious intolerance.
  The particular style employed was simply not inciting.

In other hate speech cases, the Court has looked closely at the material at issue to ensure that it did indeed contain racial or religious hate speech.
  In one of these cases, Incal, the Court specifically stated:

[I]t cannot be ruled out that such a text may conceal objectives and intentions different from the ones it proclaims.  However, as there is no evidence of any concrete action which might belie the sincerity of the aim declared by the leaflet’s authors, the Court sees no reason to doubt it.

In the Jersild case, the Court placed some reliance on the fact that the applicant had made an attempt to indicate that he did not support these statements, although he did not specifically counterbalance them.  For example, he introduced the discussion by relating it to recent public debates about racism, described the interviewees as “a group of extremists” and even rebutted some of the statements.
 

The European Court has also condemned speech which is seen as a genuine threat to pluralism, one of the fundamental values of the Convention.  In Norwood v UK, the hate speech at issue “was incompatible with the values proclaimed by the Convention, notably intolerance, social peace and non-discrimination.”
  

In Lehideux v France, the European Court, while noting the biased nature of the impugned statements regarding wartime France, also held that the applicants had explicitly disapproved of Nazi atrocities.
  The Court explained that the demands of “pluralism, tolerance and broadmindedness” in a democratic society were such that a debate on matters of history must be permitted despite the memories it might bring back of past sufferings and the controversial role of the Vichy regime in the Nazi Holocaust.
  In such cases, the Court has emphasised the importance of restricting speech where the aim of that speech is to incite hatred towards a particular group along racial or national lines and where it constitutes a genuine threat to public order.
  

Absent a direct threat to order, even extreme views on a matter of serious public interest – such as the practices of the Church – deserve protection.  An insult to a principle or dogma or a representative of a religion does not necessarily incite to hatred against individual believers of that religion.  The Court has made clear that an attack on a representative of the church does not automatically discredit and disparage a sector of the population on account of their faith in the relevant religion, and that criticism of a doctrine does not necessarily contain attacks on religious beliefs as such.

This confirms that when assessing the severity of speech, courts should distinguish between various forms of speech.  In particular, the courts should recognize that artistic expression (including artistic works such as poetry, novels, music or images - painting or caricature) should be considered with reference to its artistic value and context.  A large number of artistic pieces may be made expressly to provoke very strong feelings without intending to incite violence or discrimination or hostility.  They may be expressions in the public interest and forms of political speech.  Critically, “any interference with an artist’s right to such expression must be examined with particular care”.
 
Additional factors to be considered when taking account of content may include:

· Magnitude or intensity: in order to qualify as an incitement, the speech would have to reach a certain level of intensity – in terms of its frequency, amount and the extent of the communications (e.g. one leaflet vs. broadcasting in the mainstream media).

· Advocacy: The degree to which the speech involved advocacy is relevant.  Advocacy is present when there is a direct call for the audience to act in a certain way. The Court should consider whether the speech specifically calls for violence, hostility or discrimination.  A call to such action which is unambiguous in as far as the intended audience is concerned and could not be interpreted in other fashion would suggest the possible presence of incitement under article 20. 
· Tone: The degree to which the speech was provocative and direct - without inclusion of balancing material and without any clear distinction being drawn between the opinion expressed and the taking of action based on that opinion may also be relevant under this test.

· The inciter themselves should be considered, specifically their standing in the context of the audience to whom the speech is directed.  The level of their authority or influence over the audience is relevant as is the degree to which the audience is already primed or conditioned, to take their lead from the inciter. According to the Venice Commission, one of the elements to be considered in deciding if a given statement constitutes an insult or amounts to hate speech is whether the statement was made by a person in his or her official capacity, in particular if this person carries out particular functions
. With respect to a politician, the Strasbourg Court has underlined that “it is of crucial importance that politicians in their public speeches refrain from making any statement which can provoke intolerance
.” 
TEST FOUR - Extent of the speech (its reach and the size of its audience)

For the majority of the Council of Europe’s member states, the incitement to hatred, to be found, must have occurred in public.
  ARTICLE 19 agrees with this approach. 

We emphasize that to qualify as incitement under article 20, the communication has to be directed at a non-specific audience (general public) or to a number of individuals in a public space.  At a minimum, a speech made in private ought to be considered with reference to the right to privacy and its location in such instances should act as mitigating circumstances.  

As highlighted by the Venice Commission, a factor which is relevant is whether the statement (or work of art) was circulated in a restricted environment or widely accessible to the general public, whether it was made in a closed place accessible with tickets or exposed in a public area. The circumstance that it was, for example, disseminated through the media bears particular importance, in the light of the potential impact of the medium concerned. It is worth noting in this respect that ”it is commonly acknowledged that the audiovisual media have often a much more immediate and powerful effect than the print media; the audiovisual media have means of conveying through images meanings which the print media are not able to impart.
”
It is also clear that in many circumstances the Internet should be regarded as public space.  Nonetheless, this is not only a simple or straightforward matter, given, for example, the complicating issue of “private” sites. In Jones v. Toben, the Australian Federal Court ruling that publication on the Internet without password protection is a ‘‘public act,’’ found that posting this material online was in direct violation of Section 18C of the Racial Discrimination Act 1975 and called for the material to be removed from the Internet.  Jeremy Jones and the Executive Council of Australian Jewry brought a lawsuit against Frederick Toben, the director of the Adelaide Institute, because of material on Toben’s Web site that denied the Holocaust. 
It is ARTICLE 19’s opinion that the connections therefore between this element of extent and the provisions associated with the right to privacy should be maintained and coherently so.
TEST FIVE – The likelihood or probability of harm occurring 

In several states – such as Armenia, Bosnia and Herzogovina, Latvia, Montenegro, Serbia, Slovenia, Ukraine – the fact that incitement to hatred has actually provoked violence constitutes an aggravating circumstance.  

However, incitement, by definition, is an inchoate crime.  The action advocated through incitement speech does not have to be committed for that speech to amount to a crime.  Nevertheless some degree of risk of resulting harm must be identified.  It means the courts will have to determine that there was a reasonable probability that the speech would succeed in inciting actual action, recognising that such causation should be rather direct.   
The criteria for assessing the probability or risk of a result prohibited under law will have to be established on case by case basis, but the following criteria should be considered:

· Was the speech understood by its audience as a call to acts of discrimination, violence or hostility? 

· Was the speaker able to influence the audience?

· Was the audience able to commit acts of discrimination, violence or hostility? 

· Had the targeted group suffered or recently been the target of discrimination, violence or hostility? 

In at least one case involving allegations of hate speech, the European Court of Human Rights found in fact that there was a breach of the right to freedom of expression on the basis that the impugned statements did not create an actual risk of harm.  In Erbakan v. Turkey, the Court stated:

[I]t was not established that at the time of the prosecution of the applicant, the impugned statements created an “actual risk” and an “imminent” danger for society ... or that they were likely to do so.

As is noted by Toby Mendel
, a series of hate speech cases that were rejected by the European Commission and Court of Human Rights as inadmissible also included a focus on impact.  Although most provided little in the way of reasoning to substantiate their claims of impact, most made reference to either Article 14 of the ECHR, which protects the enjoyment, without discrimination, of the rights set out in the Convention, or Article 17, which prohibits the use of a right in a way which is aimed at destroying or limiting other rights.  The logical conclusion of this argumentation was that the statements in question would be likely to undermine other rights, in particular equality.
  In some cases, the Commission or Court referred to the likelihood of the impugned statements fostering anti-Semitism.
  In others, the negative impact of the statements on the underlying Convention objectives of justice and peace was noted.

From the perspective of freedom of expression, causality in this sense is very important… Restrictions on freedom of expression, which are not effective in promoting the legitimate aim they purport to serve, cannot be justified.  If certain statements are not likely to cause a proscribed result – whether it be genocide, other forms of violence, discrimination or hatred – penalising them will not help avoid that result and hence cannot be said to be effective.  If on the other hand, a sufficient degree of causal link or risk of the result occurring can be established between the statements and the proscribed result, penalising them may be justifiable.

To be coherent, a legal framework for the identification and due punishment of hate speech should include attention to the element of risk.
TEST SIX – Imminence 
The immediacy with which the acts (discrimination, hostility or violence) called for by the speech are intended to be committed should also be deemed relevant.  Their imminence should be established on a case by case basis, but we suggest that it is important for the court to ensure that the length of time passed between the speech and the intended acts should not be so long that speaker could not reasonably be held responsible for the eventual result.  

Further, the speech should be deemed to constitute incitement if it incites to the acts of hatred by a particular audience in a particular time and place.  
TEST SEVEN – Context 
Context is of great importance when assessing whether particular statements are likely to incite to hatred and it may bear directly on both intent and/or causation.  Unfortunately, as noted by Mendel, 
it is extremely difficult to drawn any general conclusions from the case law about what sorts of contexts are more likely to promote the proscribed result, although common sense may supply some useful conclusions.  Indeed, it sometimes seems as though international courts rely on a sample of contextual factors to support their decisions rather than applying a form of objective reasoning to deduce their decisions from the context.  Perhaps the impossibly broad set of factors that constitute context make this inevitable.

Ideally, analysis of the context should place key issues and elements highlighted previously within the social and political context prevalent at the time the speech was made and disseminated.  

In B.H., M.W., H.P. and G.K, a 1989 case, for example, the European Commission of Human Rights referred to Austria’s Nazi past as justifying convictions for “performing acts inspired by National Socialist ideas”.  Those acts included publications denying the Holocaust and promoting the idea that people should be differentiated on the basis of biological and racial distinctions.
At one end of the spectrum, the context at the time of the speech may be characterised by frequent acts of violence against individuals or groups on the grounds of nationality, race, religion, etc; day-to-day or regular media negative reports against/on particular groups; violent conflicts opposing groups or the police with groups; feeling of insecurity and so on.  At the other end of the spectrum, the climate may be one of relative peace and prosperity, with little to no indication of social unrest or conflict.
Overall, context analysis should include considerations such as:
· The speaker/author: Given the context, was the speaker’s intent unambiguous and clear to its audience?  Could he/she have intended something other than to incite hatred?  Could he/she reasonably have guessed the likely impact of his/her speech?
· The audience: Was the speech easily interpreted in light of the context?  Had the audience access to a range of alternative and easily accessible views and speeches?  Were there large and frequent public debates broadcasted?  An important aspect of the context would be the degree to which opposing or alternative ideas are present and available. 

· The projected or intended harm (violence, discrimination or hostility): The context should be such that it greatly increases the probability that the audience would feel compelled to take harmful action.  

· The existence of barriers, particularly those subject to political manipulation, to establishing media outlets, systematically limiting the access of certain groups to the media sector;
· Broad and unclear restrictions on the content of what may be published or broadcast, along with evidence of bias in the application of these restrictions;

· The absence of criticism of government or wide-ranging policy debates in the media and other forms of communication;

· The absence of broad social condemnation hateful statements on specific grounds when they are disseminated.
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