Hungary

Constitution

Article 70/A: (1) The Republic of Hungary shall ensure the human rights and civil rights
for all persons on its territory without any kind of discrimination, such as on the basis
of race, color, gender, language, religion, political or other opinion, national or social
origins, financial situation, birth or on any other grounds whatsoever. (2) Any kind of
discrimination described in paragraph (1) shall be strictly penalized by the statute. (3)
The Republic of Hungary shall promote the equality of rights for everyone through
measures aimed at eliminating the inequality in opportunity.

Criminal Code

Section 155: (1) The person whowith the aim of the total or partial extermination of a
national, ethnic, racial or religious group - a) kills the members of the group, b) causes
serious bodily or mental injury to the members of the group because they belong to
the group, c) constrains the group into such conditions of life which menace the group
or certain members thereof with death, d) takes such a measure which is aimed at the
impediment of births within the group, e) displaces the children belonging to the
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group into another group commits a felony and shall be punishable with imprisonment
from ten to fifteen years or life imprisonment. (2) The person who commits
preparation for genocide, shall be punishable for a felony with imprisonment from two
years to eight years.

Section 157: (1) The person who - with the aim of the obtention and maintenance of
domination by one racial group of people over another racial group of people and/or
with the aim of the regular oppression of the other racial group - a) kills the members
of a racial group or groups, b) constrains a racial group or groups to such conditions of
life by which it strives for the total or partial physical annihilation of the groups
commits a felony and shall be punishable with imprisonment from ten to fifteen years
or life imprisonment. (2) The person who commits another crime of apartheid, shall be
punishable for a felony from five to ten years. (3) The punishment shall be
imprisonment from ten to fifteen years or life imprisonment, if the criminal act of
apartheid described in subsection (2) has given rise to serious consequences. (4) For
the purposes of subsections (2) and (3), the crime of apartheid shall mean the crime of
apartheid defined in paragraphs a)/(ii), a)/(iii), c), d), e), and f) of Article Il of the
International Treaty on the Combat and Punishment of Crimes of Apartheid, adopted
on 30 November 1973 by the General Assembly of the the United Nations Organisation
in New York promulgated by Law- Decree No. 27 of 1976.

Criminal Code §174/A

« Whoever a) restricts another person by violence or by threats in his freedom of
conscience b) prevents another person from freely exercising his religion by violence or
threats, commits a crime, and is punishable by imprisonment extending to three years »

Criminal Code §174/B
punishes violence against a member of a national, ethnic, racial or religious group (and
presumption of membership of such a group) with imprisonment

1) The person who assaults somebody else because he belongs or is believed to
belong to a national, ethnic, racial or religious group, or coerces him with violence or
menace into doing or not doing or into enduring something, commits a felony and shall
be punishable with imprisonment up to five years.

2) lists aggravating factors such as use of arms.

Criminal Code §269:

incitement against a community: A person who incites to hatred before the general
public against (a) the Hungarian nation; (b) any national, ethnic, racial group or certain
groups of the population, shall be punishable for a felony offence with imprisonment up
to three years. Proposed amendment to §269 to ensure punishment of racial expression
— adopted by Hungarian Parliament, but judged unconstitutional by Constitutional Court
in May 2004 - unamended article still valid.
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Criminal Code §269B:

detailed list of symbols which are connected to ideas and events relating to the forceful
seizure and dictatorial keeping of power, and therefore represent violence, hate against
certain national, ethnic, or religious groups

NB. “In early 2008, on the initiative of six of its members, Parliament enacted a new
amendment to the Criminal Code, taking a new approach based on abuse, and which
would allow the prosecutor to initiate an investigation on broader grounds, including
non-verbal abuse (such as the use of Nazi salutes). In October 2007, at the government's
initiative, Parliament had also already amended the Civil Code. Previously, only
identifiable individuals who were personally targeted by insulting or defamatory
statements could seek civil law remedies such as damages; under the 2007 amendments,
this right would be extended to individuals or associations belonging to a group of people
generally targeted by broadly defined insults based on national, ethnic or racial identity.
However, neither of these sets of provisions has come into force, as they were each
referred to the Constitutional Court for review prior to their promulgation. The Court was
asked to examine the provisions from a number of angles, including possibly
disproportionate limits on freedom of expression, questions as to whether the provisions
were sufficiently clear to ensure legal certainty, possible discrimination against persons
who are not members of minority groups protected by the provisions, and possible
infringements of the right to selfdetermination of members of civil society organisations
who did not feel insulted by a given statement but whose association decided to initiate
legal proceedings. On 30 June 2008, the Constitutional Court found the 2008
amendments to the Criminal Code unconstitutional. At the time of writing, the result of
the review of the Civil Code was not yet known. “

(Source: ECRI Report on Hungary, 2009, available at:
http://www.coe.int/t/dghl/monitoring/ecri/country-by-country/hungary/HUN-CbhC-IV-
2009-003-ENG.pdf)
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Case Law
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COURT DECISION IN THE FIRST INSTANCE
IN THE CASE OF LORANT HEGEDUS JR.

Summarized communication

Municipal Court of Budapest
Case No.: 13.B.423/2002/7.

IN THE NAME OF THE REPUBLIC OF HUNGARY!

The Municipal Court of Budapest delivered the following
sentence

passed on the basis of the reconvened sessions of the public hearings held on 4"
and 6" December 2002:

GYORGY METES as primary accused

found guilty: as an accomplice acting in the crime of incitement against the
community

On the above grounds the Municipal Court of Budapest sentenced Metes Gyorgy
as primary accused to the pecuniary penalty of payment of an amount equal to
350 (in words: three hundred and fifty) days’ fine.

The amount of the fine charged for one day has been assessed by the court to be
HUF 1,500 (in words: one thousand and five hundred Hungarian forints) to be
paid by the primary accused Gyorgy Metes.

In case of non-payment of the pecuniary penalty by the primary accused Gyérgy
Metes thus determined by the court in the sum of altogether HUF 525,000 (in
words: five hundred and twenty-five thousand Hungarian forints), the pecuniary
penalty shall be changed into the sentence of imprisonment in minimum security
prison for a period of days equal to the number of daily items of the fine non-paid.
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LORANT HEGEDUS Jr., as accused of the second degree

found guilty: as an accomplice acting in the crime of incitement against the
community in cumulative offence

On the above grounds the Municipal Court of Budapest sentenced Lérant
Hegedds Jr., to imprisonment to be carried out in prison for the period of 1 (one)
year and 6 (six) months.

The execution of the sentence of imprisonment in the case of Lérdnt Hegedis
Jr., as accused of the second degree has been suspended by the court for a pro-
bation term of 3 (three) years.

The civil claims filed in this criminal action have been ordered by the court to
be adjudged by other statutory proceedings of the civil lawsuit.

The accused are ordered by the court to the payment of the costs of the criminal
proceedings incurred up to this date or that may incur in this connection at any
time in the future.

Justification

Gyorgy Metes, as primary accused
(personal data)

Lérant Hegedds Jr., as the accused of the second degree
(personal data)

Gyorgy Metes, primary accused, president of the MIEP (Party for Hungarian
Truth and Life) Organization of District XVI {(of Budapest), and the editor-in-
chief of the journal Ebresztd published by the same organization of MIEP.
Lorant Hegedds Jr., as the accused of the second degree, is the vice-president of
MIEP, and ex-member of the Parliament.

In August 2001, upon the request of Gyorgy Metes, primary accused, Lorant
Hegedds, Jr, wrote an article titled “The Christian Hungarian State” to com-
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memorate the 20th August; this article was published in the journal entitled
Ebreszto issued by the MIEP organization of District XVI in 12000 copies.

The article read as follows:

“Christian Hungarian State,

This is how we can address our thousand year old couniry relying on the gold
deposit of countless incidents of martyrdom suffered in the course of ten cen-
turies. With the words of “the young and free Sdndor Petofi appearing in the
light of undying glory on the plain of Transylvania” we can “look down into the
ocean of the past/Beholding cliffs that rise to storm the skies/My hero land,
your deeds of courage vast/We had our word to say on Europe's stage/And ours
was not a minor actor s part/As dreaded by the world our drawn sword's rage/
As children dread the lightning in the dark.”

And let me refer to the words of Laszlo Németh, who wrote about the mission of
the Hungarian nation extending fo the whole of Central-Eastern Europe, organ-
izing these peoples into a unit of quality, and in the absence of such mission the
life of the Hungarian people would gradually fall into decay.

Christian Hungarian State! What a powerful organizing force appeared in you
and had been exerted by you within the wreath of the Carpathian Mountains and
far beyond them, radiating the resounding triumph of the Christian ethics
whereby small groups of people and large communities, societies, people and
nations are arranged in “beautiful and brilliant order”.

However, Jesus Christ says: "My kingdom is not of this world. " This is where
we can understand the real underlying cause and reason of all Hungarian suf-
fering. "Our fight is fought with the Hungarian inferno”™ — wrote Endre Ady.
Where the light of the Soul of God, conquering and invigorating the world,
appears, the negative soul, the devil will become intolerably hysterical, then it
would turn into something cold-bloodedly deliberate and meanly vulgar:

This was how the Tatars, Turks and last, but not least the Russians turned up as
the representation of the devastating, hysterical animosity: to destroy the won-
ders experienced by the spiritual constitution in the space and time of Christ,
which is above the Asian space and time.
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And similarly, this was how the Habsburg-house made its presence here to dis-
play its cold-blooded disposition to meanness, as the most untalented and most
obtuse dynasty in Europe, what is more, all over the world.

The Christian Hungarian State could have withstood even that, if, as a result
of the self-renunciation of the Compromise of 1867, the hordes of the
vagabonds of Galicia had not invaded it; who, as if they were the old self of
man without salvation, in an ancient onslaught fretted and are still scrunching
this homeland, which, despite all this, is capable of resurrection from its ruins,
on the heaps of the bones of our heroes. With their Sion of the Old Testament
lost because of their sins and rebellions against God, let the most promising
eminence of the moral order of the New Testament, the Hungarian Sion be irre-
trievably perished.

Also, Ady stated about the Hungarian Sion: “Never ever so much chaos, pas-
sion, violence, and Jewishness raved in a nation ... " And because it is not pos-
sible to burn out every single Palestinian from the banks of river Jordan with
Fascist methods very often surpassing even those of the Nazis, they come to the
banks of the Danube, sometimes as internationalists, sometimes as nationalists,
and sometimes as cosmopolitans, to kick into the Hungarians once again,
because they feel like it.

They become hysterical even from the salutation: CHRISTIAN HUNGARIAN
STATE.

They say: it is exclusion. Every 20th August this false proposition is squawked
by them cheating Hungarians out: the Hungarian state founded by King Saint
Stephen I of Hungary was a receptive one. Of which Ldszié Németh said that we
would like to have today such a clear situation as it had been in the multilingual
state of Saint Stephen, where, under the mask of patriotism, the minority could
not lie themselves into majority.

Now let you Hungarians listen to the one single message of survival over the
thousandth year of the Christian Hungarian state, which has been based on the
ancestral inheritance and continuity of right: EXCLUDE THEM! FOR IF YOU
DO NOT EXCLUDE THEM, THEY WILL EXCLUDE YOU!
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Of this message we are warned by the misery of thousand years, by the inheri-
tance nevertheless existing “high above” of our country that has been robbed
and looted a thousand times, and last but not least by the stone-throwing sons

of Ramallah.”

Lorant Hegediis Jr., accused of the second degree, read out the above text in
Pannon Réadié; which was recorded, and at 6.55 and 7.55 a.m. on 4th September
2001 it was broadcast in the programme entitled “Religious norms and spiritual
call” of the same radio channel.

The immunity of Lordnt Heged(s Jr., ex-member of the Parliament was sus-
pended by the Parliament of the Republic of Hungary in its decision no.
89/2001. (X11.20.) dated 18 December 2001.

The Central Investigation Office of the Public Prosecution presented a bill of
indictment No. Nyom. 174/2001. against Gyorgy Metes as primary accused and
Lérant Hegedis Jr., as accused of the second degree, including excerpts of the
text of the article quoted above to substantiate the accusation of one count of the
crime of incitement against the community, in violation of the statutory provi-
sions stated in Article 169 b) of the Hungarian Criminal Code, which was com-
mitted by the accomplices acting in the crime and which was committed by
Lorant Hegedds Jr., as accused of the second degree, in cumulative offence. The
prosecutor present at the trial clarified the factum of the crime, and, by main-
taining the legal classification of the act, added to the charges the entire article
written by Lorant Hegedds Jr.

Gyorgy Metes, as primary accused and Lordnt Hegedas, Junior, as accused of
the second degree, made a detailed confession admitting the facts but not plead-

ing guilty.

In his confession Gyodrgy Metes, as primary accused, confirmed that it was upon
his request that Lorant Hegedus, Junior compiled the article presented as a crime
in the indictment. He also stated that he had read the article prior to the publi-
cation and found no grounds to refuse its publication, therefore he published it
unchanged, in its original version. He also acknowledged that in his opinion the
article could be interpreted in various ways, even in the way presented in the bill
of indictment.
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In his confession Lordnt Heged(s Jr. as accused of the second degree, stated that
he had only drawn the conclusion from the words of Sandor Pet6fi, Endre Ady
and Laszlé Németh. It had not been his intention to incite hatred, as it would
have been inconsistent with both his education and profession. He stated that he
had only exercised his right of expression of opinion granted by the constitution
when he had written that article. He had only responded to the article entitled
"The methodology of Exclusion” written by Istvan Hell, in accordance with the
decision of the MIEP group in the Parliament and MIEP President Istvan
Csurka. Lorant Hegedas Jr. also told the court that the term “exclusion” in its
original Latin meaning, as "excommunication” meant exclusively intellectual
and spiritual dissociation, therefore it could not be qualified as exhortation to
commiif any criminal act.

Due to the nature and type of the case, the court inevitably had to address the
issue of anti-Semitism, anti-Jewish feelings as well as the topic of incitement to

hatred.

It can be established that no definition is available for anti-Semitism up to this
date. Its peculiar feature is that raising the issue itself generates tensions or
induces people to take a point of view. This concept can be assigned to a wide
range of opinions from the simple dislike of the Jews quite up to the physical
persecution of the Jewish people.

All that can be stated in connection with this concept is that it is a social and
political trend directed against the Jews, which can be traced down almost in
every society from the ancient times up to the present days, sometimes in weak-
er forms, sometimes in stronger manifestations, depending on the current ten-
sions prevailing in the given society.

Every democratic and civilized society tries to suppress the views of exclusion
and discrimination, including anti-Semitism. Among the set of the tools avail-
able for this purpose, criminal law may be the ultimate means only and can be
employed exclusively under the predetermined conditions set by Hungarian and
international legislation.
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In summary, the court is bound to address anti-Semitism only to the extent the
right of the expression of opinion granted in the constitution is concerned, hav-
ing regard to the fact that anti-Semitism is ordered to be punished by the
Hungarian Criminal Code in force exclusively if it is manifested as an incite-
ment to hatred. Even then, the court examines not anti-Semitism but the incite-
ment against the community.

The right of the expression of opinion is granted by Act XX of 1949 as amend-
ed, on the Constitution of the Republic of Hungary, in Article 61. /1/, as a fun-
damental constitutional right, which is, however, determined as a liberty that
may be subject to restriction in the provisions of the International Covenant on
Civil and Political Rights. Neither of them makes any distinction as to the pos-
itive or negative quality of the opinion expressed or whether it may cause injury
to anyone or not.

According to the position of the court, opinions in this extraordinarily wide scale
may be expressed freely as long as they do not turn into incitement to hatred.
Conclusively, the statutory provision in Article 269 of the Criminal Code may
not be supposed to offer a specific protection by criminal law against the expres-
sion of opinions that are insulting, offensive or perhaps humiliating.

Accordingly, the only thing the court had to decide upon was whether the arti-
cle or lecture is to incite hatred or not. Upon looking into this matter, extraordi-
nary importance must be attached to the fact that incitement has no specific
interpretation in criminal law. This must be all the more emphasized because the
question what is capable of incitement and what is not cannot be approached
subjectively. In this case both indictment and adjudication would be subject to
individual judgement, political sensitivity or tolerance. Consequently, in deliv-
ering the judgement the court had to proceed in a manner to eliminate subjec-
tive elements as much as possible, and to base its judgement exclusively on the
facts and on the legal regulations which are strictly applicable to the case.

Article 19 of the International Covenant on Civil and Political Rights passed by
Session XXI of the General Assembly of the United Nations on 6 December,
1966, which was promulgated by Law Decree No. 8 of 1976 states that “every-
body has the right to free expression of opinion and this right includes the free-
dom of dissemination of all kinds of data and thoughts ..."). At the same time,
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Article 20 /2/ specifies that “any propagation of national, racial or religious
hatred which incites to discrimination, hostility or violence, shall be prohibited”.

Pursuant to Article 4 of the agreement promulgated by Law Decree No. 1 of
1969, which may impose legal sanctions on the Hungarian State, the participat-
ing states shall:

“a) declare that any propagation of ideas based on racial superiority or racial
hatred, any incitement to racial discrimination, all aggressive acts or incitement
directed against groups of persons of any race, colour or ethnic origin, further-
more any support, including the financial support, of racist activities shall qual-
ify as acts of crime subject to punishment by penal law.”

Article 10 point 1 of the European Convention of Human Rights contains a fur-
ther provision, which states that "Everybody has the right of the free expression
of opinion. This right includes the freedom to form opinions and the freedom to
know and transfer information and ideas, irrespective of borders and without the
right of intervention therein by the authorities.”

Based on all the aforementioned it can be established that here two types of obli-
gations have to be faced. On the one hand, the obligation to ensure the free
expression of opinion, and, on the other hand, the obligation of subjection to
criminal sanctions of all incitement to national, racial or religious hatred.

The court has come to the conclusion that it is a fact that the provision of cer-
tain liberties and at the same time the restriction thereof for the protection of the
rights of others are in contradiction with each other and may unavoidably lead
to clashes of interests.

In certain cases, especially where political, religious or racial issues are con-
cerned, the exercise of a right, which manifests itself in a negative expression of
opinion, may cause actual infringement of the law in the area concerned.

In such a case both parties have sufficient grounds to apply for the enforcement
or protection of their specific rights, whereupon any decision taken may cause
injury to the other party.
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Now the task is passed onto the legislator to define the constitutional boundaries of
the expression of opinion so that it should not cause a disproportionate injury to the
lawful interests of others while it could be enforced in the widest possible range.

In colloquial usage, the word 'hatred’ means a vehement, hostile emotion.
Incitement is a statement or series of statements which are aimed at inducing a
malicious and hostile behaviour which is not based primarily on reasoned,
rational and consciously considered views, but on rage and base instincts.

According to the grammatical interpretation of the law, therefore, the one who
incites to hatred, intends to excite vehement, hostile feelings arising out of rage
or base instincts.

In these definitions, according to the viewpoint of the court, it is emphasized
that the encouraging, provoking or instigating act shall be aimed at inducing
some behaviour or activity which is hostile or causes damage.

This is also pointed out in Article 20 /2/ of the International Covenant on Civil
and Political Rights, stating that the act subject to punishment is “hostility or
incitement to violence”, whereas pursuant to Article 4 of the agreement promul-
gated by Law Decree No. 1. of 1969 it is any “violent act or incitement thereto.”

In summary, according to the viewpoint of the court, the objective adjudication,
which is free of emotions and subjective elements, of the acts made subject to
the indictment can be ensured only by the construction of the concept 'incite-
ment’ in line with the aforementioned and also in accordance with the defini-
tions of the various international conventions. Any departure therefrom would
bring about particularly harmful consequences. The broad construction would
lead to unjustified restrictions of the constitutional liberties, while the narrow
construction would cause uncontrolled outbursts of rage.

In Resolution No. 30/1992. (V.26.) Ab the Constitutional Court stated a stare
decisis opinion concerning the issue, namely, that while maintaining the free-
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dom of expression of opinion, it is necessary and justified - albeit only in a nar-
row range and as an ultimate solution - to intervene by the means of criminal
law, where the protection of the violated legal matter cannot be ensured in any
other way.

In view of the aforementioned, the court had to form an opinion not on the valid-
ity of the content of what had been published or communicated, but the suit-
ability thereof to incitement to hatred.

According to the viewpoint of the court, the examination and evaluation of the
content of the statements subject to indictment would require a political and his-
torical fact-finding and assessment which can be neither the aim nor the task of
the present criminal proceeding as it lies beyond the adjudication of the crimi-

nal procedure.

The court did not accept the presentation of the defense on behalf of the accused.

Lorant Hegeds Jr., accused of the second degree, intended to communicate to
the reader or the listener his own point of view using the ideas of well-known
personalities who are highly esteemed by the entire Hungarian society. In his
article, when quoting excerpts from Séndor Petofi, Endre Ady or Laszlé
Németh, after each passage a kind of partial postulate is formulated based on the
content of the excerpt, as if it were an explanation of the aforementioned pas-
sage. At the end of his article, in accordance with the final conclusions repre-
senting his own viewpoint he claimed the following: “EXCLUDE THEM! FOR
IF YOU DO NOT EXCLUDE THEM, THEY WILL EXCLUDE YOU! .

It is the position of the court that Lérant Hegedus Jr., in order to support his own
ideas, quoted such well-known works of such well-known persons of which
each is suitable in itself to influence people. The mentality of the whole article
corresponds to Lorant Hegedids's own final conclusions.

The court refuses to agree with such conclusions and viewpoints, no matter in

what form they are presented, and denounces such ideas on moral grounds and
firmly dissociates itself from them.

- 10 -
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The concept of "exclusion’ composed in the article has no specific construction
in criminal law. Also in this case, for the purposes of interpretation, the court
considered the definition worded in the Hungarian Concise Dictionary of
Definitions. According to the Hungarian Concise Dictionary of Definitions, the
word "exclusion’ means that he who makes exclusion, hampers somebody in the
enforcement of his rights or prevents him from getting his share of, or partaking

in something.

Obviously, exclusion may have lawful and also illegal means. The article made
subject to the indictment does not contain any data which would call for the use

of any illegal means.

It must be established, however, that calling upon to conduct exclusion is
deemed to constitute a criminal act by itself, in view of the fact that exclusion
may lead to some kind of physical segregation, or serve as a basis for that. No
matter to what extent it may be “legitimate”, exclusion by all means would pre-
clude the possibility of the enforcement of some kind of right for particular
members of the Hungarian society. Such orders for a so-called “legitimate
exclusion” corresponding to the call by the accused were stated in Act No. IV of
1939 on the limitation of the social and economic expansion of the Jews as well
as in Act No. VIII of 1942 on the regulation of the legal status of the Israelite
denomination. The objective of these provisions also was to prevent certain
members of the society from exercising their rights via “legal regulations”.

According to the viewpoint of the court, Lérdnt Hegedds Jr., accused of the sec-
ond degree, was aware that the statements expressed in his article were suitable
to incite and add fuel to hatred. This fact was acknowledged also by Gyérgy
Metes, the primary accused of the indictment, when he stated in his confession
that, from this aspect, the article may be interpreted this way.

The call to the exclusion of a certain part of the society and their stigmatization
thereby, in other words, the arousing of hatred in itself may be suitable to dis-
turb the social order, peace and public tranquillity.

In summary the court establishes therefore that Lorant Hegedas Jr., accused of
the second degree made statements directed against the Jews which are suitable
to incite hatred as described in the Hungarian Criminal Code. The final aim of
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this article was, and the accused was aware of it, that the aroused hatred might
as well erupt from the enclosed world of emotions and manifest itself for others.
This conduct constitutes and qualifies as incitement against the community as
stated in the statutory provision in Article 269. b) of the Hungarian Criminal

Code.

The accused committed their act in great publicity as the periodical paper enti-
tled Ebreszt6 had a circulation of 12000 copies, while the article communicated
in the programme of Pannon Réadié was broadcast to an audience of a precisely
not definable, however, large number of listeners.

Based on the aforementioned, the court concluded that by their conduct carried
out in great publicity, Gyorgy Metes, primary accused and Lérant Hegedds Jr.,
accused of the second degree, incited hatred against a national, ethnic, racial and
religious group, namely against the Jews. This conduct was performed by
Lorant Hegedts Jr. in cumulative offence.

Accordingly, the court pronounced Gyorgy Metes, primary accused, guilty of
incitement against the community which constitutes a criminal act violating
Article 269 b} of the Hungarian Criminal Code and is to be qualified in accor-
dance with that Article, which he committed as an accomplice; and Lorant
Hegedus Jr., accused of the second degree, guilty of incitement against the com-
munity which constitutes a criminal act violating Article 269 b) of the
Hungarian Criminal Code and is to be qualified in accordance with that Article,
which he committed as an accomplice in cumulative offence.

The extraordinary danger to society, exerted by their act, was assessed by the
court as an aggravating circumstance at the disadvantage of both accused. In
respect of Lorant Hegedis Jr., accused of the second degree, the fact that he
committed his act as a member of the Parliament and as a vice president of a
political party, was assessed by the court as a further aggravating circumstance.

- =
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In view of the extenuating circumstances in respect of Lorant Hegedas Jr.,
accused of the second degree, the sentence of imprisonment was suspended by
the court for a probation period pursuant to Article 89 /1/, /2/ and /3/ of the

Hungarian Criminal Code.

Budapest, 6 December, 2002

Edina Kaszay Dr. Laszlo Szebeni Janos Kocsis
associate judge presiding judge associate judge

[szes2tér T. (1), Ambi- Sumitic Didoanit im HMW wn ool 0003,
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IN THE CASE OF LORANT HEGEDUS JR.

Summarized Communication

Municipal High Court of Appeal of Budapest
Case Reg. No.: 3.Bf.111/2003/10

IN THE NAME OF THE REPUBLIC OF HUNGARY!
The Municipal High Court of Appeal of Budapest delivered the following
Sentence
at the public hearing held on 6 November 2003:
Judgement No. 13.B.423/2002/7. delivered and pronounced by the Municipal
Court of Budapest on 6 November 2002 in the criminal proceeding launched
against Gyorgy Metes and his accomplice, charged for the commitment of the

criminal act of incitement against community, has been

reversed.

Whereby
accused in the first order, charged with the criminal act of incitement against the
community,

accused of the second degree, charged with the criminal act of incitement
against the community, committed in cumulative offence, are hereby

acquitted
from the indictment.

The eventual costs incurred in the criminal procedure shall be borne by the state.
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JUSTIFICATION:

Gyodrgy Metes, primary accused and Loérant Hegedds Jr., accused in the second
degree, were pronounced guilty of the criminal act of incitement against the com-
munity, which was committed by them as accomplices, and by Loérant Hegedds,
Junior, accused in the second degree, in cumulative offence. The Municipal Court
of Budapest sentenced Gyorgy Metes as primary accused to the pecuniary penalty
an amount equal to 350 days’ fine, where HUF 1500 is charged for each day item,
totalling HUF 525000; and Lérant Hegedis Jr., accused in the second degree, to
imprisonment of 1 year and 6 months, suspended for a probation term of 3 years.

The civil claims filed in this criminal action were ordered by the court to be
adjudged by other statutory proceedings of the civil lawsuit.

The accused were ordered by the court to the payment of the costs of the crim-
inal proceedings that may incur at any time in the future.

The sentence of the trial court has been appealed by Gytrgy Metes, primary
accused and Lorant Hegedus, Jr, accused of the second degree for acquittal; the
duly authorized defense attorney of the primary accused lodged an appeal for
acquittal of his client on the grounds of absence of any criminal offence com-
mitted by him; the duly authorized defense attorney of the accused of the sec-
ond degree lodged an appeal for dismissal of the criminal procedure and also for
the acquittal of his client on the grounds of absence of any criminal offence
committed by him.

The prosecutor acknowledged the sentence of the first instance at the hearing in
respect of both accused.

In warrant No. B£.98/2003. the Public Prosecutor’s Office presented the motion
to add the distribution of the newspaper article to the facts of crime, otherwise
to uphold the judgement.

The representative of the Municipal Appellate Chief Prosecutor’s Office who
was present at the public hearing (BF.139/2003.) by maintaining the written
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warrant of the Public Prosecutor’s Office, moved for the uphold of the sentence
of the first instance.

At the public hearing the accused and their defense attorneys maintained their
appeal unchanged.

The statement of facts established by the court of the first instance, — which has
not been opposed to by appeals — is substantiated as it presents the newspaper
article made subject of the indictment, the background to its composition, fur-
thermore, the fact that it had been read out by the accused of the second degree
in a Pannon Radio programme.

The evidences bearing significance in terms of the adjudication of the case was
revealed and considered by the court of the first instance. The indictment filed
by the prosecutor which formed the basis of the criminal procedure was exhaust-
ed, and it was detailed why it was deemed that the culpability of the accused
could be established. The legal justification, however, contains certain state-
ments which are irrelevant in respect of the present case. Weighing of these cir-
cumstances is outside the duties of the court as judicature.

The irrelevant circumstances to be omitted from the justification of the judge-
ment are as follows:

- In the decision of the court of the first instance (the last two passages
on page 4 and the first three passages on page 5) it is elaborated what
qualifies as anti-Semitism in the view of the court. The definition of
the anti-Semitism and the analysis of its nature is not the task of the
criminal court of trial of the given case.

= The decision of the court (last passage on page 5, first passage and
third passage on page 6) gives an overview of what kind of duties the
legislature has in connection with the international legal regulations;
furthermore, it explains (last passage on page 6 and first passage on
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page 7) what tasks legislature has to face. This detailed description is
contrary to the otherwise correct statement of the court of the first
instance that in the course of the criminal proceedings of the case it
is confined to the charges stated in the indictment. It also implies that
the indictment shall be fully exhausted, however, it may not be trans-
gressed (passage the last but three on page 4 of the judgement).

- Furthermore, the wording “denounces such ideas on moral grounds”
in the fifth passage on page 9 is also to be omitted as it is in contrast
to the requirement of an objective procedure which is otherwise cor-
rectly stated by the court of the first instance. The particular convic-
tion professed by the individual judge cannot bear any relevance to
the decision concerning the indictment. Also, the historical overview
in the last passage on page 9 about the anti-Jewish laws was also
irrelevant for similar reasons because in the present case the per-
formance of the crime of apartheid pursuant to Article 157. /2/ of the
Hungarian Criminal Code was not even stated. This criminal act is
performed by someone who takes any legislative or other kind of
measures in order to intentionally prevent some racial group from
participating in the political, social, economic and cultural life of a
country. The subject of the indictment was not a legislative or some
other kind of measure, but a newspaper article.

In spite of the circumstances bearing no significance in the delivery of the
judgement as detailed in the aforementioned, in its decision the court of the first
instance voiced a number of principles with which the court of the second
instance agreed.

One important principle was that from the point of view of the adjudication of
the act made subject to indictment it bears no relevance whether any proceed-
ings were launched against which of the persons, as the court may decide on the
criminal liability only of that person against whom an indictment has been filed.
Significance shall be assigned not to the words, expressions or parts of the sen-
tences, but to those sentences in their original context from which it can be
established undoubtedly whether the accused committed a criminal act, and if
they have, what kind of criminal act they performed.
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In summary, the court is obliged to address anti-Semitism only to the extent the
right of the expression of opinion granted in the constitution is concerned, hav-
ing regard to the fact that anti-Semitism is ordered to be punished by the
Hungarian Criminal Code in force exclusively if it is manifested as an incite-
ment to hatred. Even then, the court examines not anti-Semitism but the incite-
ment against the community. Even then not anti-Semitism, but the incitement
against community shall be subjected to the scrutiny of the court. Another well-
founded argument is that in Article 61. /1/ of the Constitution of the Republic of
Hungary, as well as in the International Covenant on Civil and Political Rights
the right of expression of opinion is stated as a fundamental constitutional right.

None of the aforementioned distinguishes as to the positive or negative content
of the opinion expressed, and whether or not it may cause any injury to a person
OF Persons.

Opinions may be freely expressed as long as they do not turn into incitement to
hatred. Conclusively, the statutory provision in Article 269 of the Criminal Code
does not constitute any specific protection offered by criminal law against the
expression of offensive, insulting or possibly humiliating opinions. Accordingly,
the only thing the court has to decide is whether the incriminated article or com-
munication incites hatred or not.

The fact what makes incitement and what not, cannot be approached subjec-
tively. In such a case both the indictment and adjudication would then be sub-
ject to individual judgement, political sensitivity or tolerance.

Accordingly, in passing the judgement the court shall proceed in order to elim-
inate subjective elements as much as possible, and to base its judgement exclu-
sively on the facts and on the legal regulations which are strictly applicable to
the case.

There is no democratic society without pluralism and tolerance; the freedom of
expression of opinions is one of the corner-stones of the democratic society, one of
the prerequisites of its development. This freedom shall be granted also to thoughts,
information, ideas and principles which are offensive, astonishing or alarming.
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However, in spite of the fact that in its judgement the aforementioned principles
and resolutions were addressed in detail in respect of the issue of the perform-
ance of the criminal act of incitement to hatred in the given case which violated
Article 269 of the Criminal Code, the court of the first instance arrived at a false
legal conclusion. At the same time its legal viewpoint contradicts its statement
presented in the last but one passage on page 9 of the judgement, which con-
firmed that “the article made subject to indictment does not contain any data
which called for the use of unlawful means”.

The appeal launched by the accused and the defense attorneys for acquittal is
substantiated.

On the basis of the statement of the facts established by the Municipal Court of
Budapest, a false conclusion has been drawn concerning the culpability of the
accused where the speech with its previously conceived content, carefully
designed construction, which was presented in written form, as well as in the form
of a voice recording and a radio broadcast, and which, undoubtedly, contained
statements offending and humiliating the part of the Hungarian Jews originating
from Galicia, was assessed as one exceeding the boundaries of the right of the
expression of opinion and freedom of speech, which constitutes a criminal act.

The criminal conduct of the incitement against the community as defined in
Article 269. b./ of the Criminal Code is incitement to hatred. Incitement to
hatred is a serious abuse of the freedom of the expression of opinion, and it is
an emotional preparation to violence. In the justification of the resolutions
passed by the Constitutional Court and in the case decisions No. BH.1997/165.
and BH. 1998/521. of the Supreme Court a definitive guideline is provided as to
how the incitement to hatred shall be construed.

To summarize the aforementioned: the person who

— calls to violent acts,

- calls to the performance of such an action or conduct, where

- the danger is not only assumed but there are actual rights endangered
and there is a direct threat of a violent act,
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is deemed not as someone who exercises the right to the freedom of expression
of opinion, but one who commits the incitement to hatred.

In the colloquial meaning of the word, a perceivable moral disapproval is
assigned to incitement.

The content of incitement to hatred, — as a concept used in criminal law - has
been formulated by the practice of judicature. The person who in large public
incites to hatred against particular groups of people, shares not only his antipa-
thy, unfavourable or offending views and ideas arousing concern with other peo-
ple, by setting the mood of the public, but also he displays a rebellious conduct
generating tension, which is suitable to arouse the rage of the people and to vio-
late the social order and peace.

The heated hatred may turn into ex{reme activity, ultimately into the eruption of
violent acts. The incitement against the community is basically not a political
but a legal crime, and as such, has been listed among the crimes against public

tranquillity.

The person who provokes active, efficient hatred in others, performs incitement
to hatred.

The opinion expressed in the article/voice recording published by Gyorgy
Metes, primary accused and written then read out to voice recording and com-
municated via radio broadcast by Lérdnt Hegedis Jr., accused of the second
degree, may be offensive, astonishing and also alarming.

However, the criminal act of incitement against the community as determined in
Article 269. b./ of the Criminal Code is not constituted thereby. The newspaper
article does not call upon the performance of any activity or conduct or some
violent act. It is not even suitable to stimulate the active effective hatred in the
reader or in the listener which is required for the facts as described in the statu-
tory provision.

It follows from the (immaterial) endangering nature of the criminal act that the
assumed existence of the danger (abstract endangerment) is not sufficient for its
performance.
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Danger means the realistic possibility of the occurrence of the injury, that is, the
prevalence of a situation where the possibility of the development of the process
in the direction of the occurrence of the injury has to be reckoned with.

The conclusion of the Municipal Court of Budapest that it is sufficient that the
offender has the foresight that the aroused hatred might as well emerge from the
enclosed world of emotions and manifest itself in a manner perceivable also for
outsiders is not substantiated; it must satisfy also the triple requirements detailed

above.

Nor was the reasoning shared by us in respect of the statement that the invita-
tion for exclusion by itself constitutes a criminal act, as no such provision is con-
tained in the Criminal Code currently in force, or was contained in the Criminal
Code in force at the time of the performance of the act. On the other hand, in its
judgement the Municipal Court of Budapest failed to address the extent of the
danger, the tangibility thereof, as well as the degree of violence.

From the call "Exclude them! For if you do not exclude them, they will exclude
you” it does not follow and cannot be assumed that it was the intention of the
accused to encourage its readers / listeners to conduct violent acts. From the part
of the sentence “they will exclude you” it cannot be concluded that the author
of the article fears violence on the part of the Jews originating from Galicia, and
desires to prevent it.

Evidently, in the absence of any threatening violent conduct by the Jewish peo-
ple the necessity of the prevention of any violent conduct may not even occur,
and thus, such preventive violent exclusion is not encouraged by the accused of

the second degree, not even indirectly.

The constitutional principle described in the judgement and the case decisions
brought by the Supreme Court were left out of consideration by the Municipal
Court of Budapest when it failed to confront the criteria of incitement to hatred
with the newspaper article and the radio programme featuring in the given case.

This comparison was subsequently performed by the Court of Appeal according
to the aforementioned, and in its review it was concluded that the conduct of the
accused was not factual. The incitement to hatred as an element of the factum of
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crime as determined in the statutory provision is absent, therefore the accused
are acquitted from the indictment for the criminal act of incitement against the
community, violating Article 269. b./ of the Criminal Code, on the grounds of
absence of any criminal conduct (pursuant to Article 331 /1/ of the Criminal

Procedure).

In view of the fact that the court of the second degree did not establish the per-
formance of criminal acts at the disadvantage of either of the accused, the civil
claim launched by N.N. was refused without the examination of the legitimacy
of suit (BH.1998/217.).

Pursuant to Article 339. /1/ of the Criminal Procedure, the costs of the criminal
proceedings eventually incurred up to this date shall be borne by the state for
reasons of acquittal of the accused.

Dated: Budapest, 6 November 2003

Dr. Péter Nehrer Dr Katalin Csere Dr Eva Lanyi
presiding judge presenting judge judge

The decision No. 3.Bf.111/2003/10. of the Municipal High Court of Appeal in
respect of Gydrgy Metes, primary accused and Lérdnt Hegedis Jr., accused in
the second degree shall become legally binding as of 6 November, 2003.

Dated: Budapest, 6 November 2003
Dr. Péter Nehrer

presiding judge
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Els §/el &z& [ kovetkez 6 [ utols6 dokumentum Becsuk
30/1992. (V. 26.) AB hatarozat
Kodzzétéve a Magyar Kozlony 1992. évi 53. szamaban
AB kozlony: 1. évf. 5. szam
1358/B/1991
A MAGYAR KOZTARSASAG NEVEBEN!

Az Alkotmanybirésag jogszabdly alkotmanyellen ességének
utélagos vizsgalatara iranyul6é inditvanyok targyaban
meghozta a kdvetkez &

hatarozatot:
Az Alkotméanybirésag a Blintet & Torvénykonyvr &l sz6l6 1978.
évi IV. torvény /Btk/ 269. § (1) bekezdése
alkotmanyellenességének megallapitasara és megsemm isitésére
irdnyuld kérelmeket elutasitja.
Az Alkotméanybirésag megallapitja, hogy a Btk 269 . 8 (2)
bekezdése alkotmanyellenes, ezért azt a hatarozat
kozzétételének napjaval megsemmisiti.
Az Alkotmanybirésag elrendeli, hogy a Btk 269 . 8 (2)
bekezdése alapjan lefolytatott és joger 6s hatarozattal
lezéart buntet seljarasokat vizsgaljak fellil, amennyiben az
elitélt még nem mentesiilt a hatranyos kdvetkezménye k aldl.
Az Alkotmanybirésag e hatarozatat a Magyar K 0zlényben
kozzéteszi.

Indokoléas

l.

1. Inditvanyozdk a Buntet & Torvénykdnyvr 8l sz0616 1978. évi
IV. torvénynek /Btk/ az 1989. évi XXV. torvény 1 5. §-aval

1-
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megallapitott 269. §-a alkotmanyellenességének megé llapitasa
és e b tincselekményi tényalldas megsemmisitése irant

nyUjtottak be inditvanyt. Allaspontjuk szerint a Bt k 269. §-

a azért alkotmanyellenes, mert buntetni rend el olyan
magatartasokat, amelyek az Alkotmany 61. §-aban bi ztositott
véleménynyilvanitasi és sajtészabadsag, tovabb a egyik
inditvanyozé szerint a 60. 8§-ban bi ztositott
gondolatszabadsag és a 65. §-aban biztositott m enedékhez

valo jog gyakorlasanak korébe esnek.

2. A Pesti Kdzponti Kerileti Birésag az el stte folyamatban

lév ¢ UGgyben 6.B.X. 20.192/1991/28. szdmu végzéséve | az
eljarast az Alkotmanybir6sagrol szél6 1989. év i XXXII.
torvény /AB tv/ 38. 8§ (1) bekezdésére h ivatkozva
felfliggesztette. A végzés szerint a Btk "elle ntmondani
latszik" az Alkotmany 8. § (1)-(2) és (4) beke zdésének,
figyelemmel az Alkotmany 61. 8§ (1) és (2) bek ezdésében
foglaltakra.

3. Az Alkotmanybirésag ulésén felszélalt a L egfels &bb
Bir6sag elndke és a legf 6bb tigyész. Allaspontjuk szerint a

Btk 269. §-a nem alkotmanyellenes.

1. A kbzosség elleni izgatas tényallasat, a Btk jel enlegi
269. §-4t a Bintet & Torvénykdnyv moédositasarol szoélo
1989. évi XXV. térvény 15. §-a dllapitotta meg a

kdvetkez sképp:

" (1) Aki nagy nyilvanossag el st

a) a magyar nemzet vagy valamely nemzetiség,

b) valamely nép, felekezet vagy faj, tovabba a lakossag
egyes csoportjai ellen gy tlbletre uszit, b tintettet kovet el,

€s harom évig terjed & szabadsagvesztéssel buntetend é.

(2) Aki nagy nyilvanosség el &tt a magyar nemzetet, valamely
nemzetiséget, népet, felekezetet vagy fajt sé rt ¢ vagy
lealacsonyito kifejezést hasznal, vagy mas ilyen cs elekményt
kovet el, vétség miatt egy évig terjed & szabadsagvesztéssel,
javité-nevel & munkaval vagy pénzbintetéssel biintetend o

2. A vizsgalt buntet & rendelkezések szabalyozasanak
torténete soran mind a védett jogi targyak kore, mind az
elkdvetési magatartdsok moédosultak. Valtozatlan maradt a
buntetend &vé nyilvanitas célja: annak a hatarnak torvényi

megvonasa, ahol a véleménynyilvanitas és ezen belil a szélas
szabadsaga véget ér, és ahol a buntet &jogilag tilalmazott

magatartasok kezd  sdnek.



A magyar bintet storvénykoényvr &l szélo 1878. évi
torvénycikknek / Csemegi Kodex / az Alkotmanybiro

vizsgalt tényallas szempontjabdl relevans ren

szerint bintetend & az, aki valamely gyllekezeten
nyilvanosan, széval, vagy aki nyomtatvany, ira

abrazolat terjesztése vagy kozszemlére kiallita

valamely osztalyt, nemzetiséget vagy hitfe

gy tldletre a masik ellen izgat. / 172. § (2) bek./

Az allami és tarsadalmi rend hatalyosabb védelmé
1921. évi lll. térvénycikk vétség miatt bintetni

azt, aki a magyar allam vagy a magyar nemz
meggyalazo kifejezést hasznal vagy ily cselekményt
/8. 8/

A demokratikus allamrend és a koztarsasag bl
védelmér &l sz616 1946. évi VII. térvénycikk, a Csemegi Koédex
rendelkezése helyébe a demokratikus allam
demokratikus koztarsasag, az allampolgari szab
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sag altal

delkezése

t, képes
sa altal
lekezetet

r 8l szolo
rendelte
et ellen

kovet el.

ntet &jogi

rend és
adsag és

jogegyenl &sag elleni lazitas és izgatads tényallasait
iktatta. A buntet storvények egyes fogyatékossagainak
megszintetésér &l és potlasardl szold 1948. évi XLVIII.

torvénycikk a demokratikus allamrend és dem
koztarsasag elleni rdgalmazast kiegészitette a
nemzetiségi és felekezeti érzilet biintet

A "Hatalyos anyagi bilntet
osszedllitasa” /BHO/ 1952-ben az 1946. évi VII. és
évi XLVIII. térvénycikkben megfogalmazott tényall
allam bels & biztonsaga elleni b

Iényegében valtozatlan széveggel tartalmazta.

A Bilntet & Torvénykonyvr
ponton modositotta az allam elleni b
elhelyezett izgatas szabalyozasat. Uj b

jelent meg a kozbiztonsag és kézrend elleni cse
kozott a "k6zbsség megsértése”. Ez az izgatas tény
meghatarozott magatartdsok enyhébb bintetését
kilatasba arra az esetre, ha a cselekmény az es
korilményeire, kilbnésen a b
moédjara, az elkovet
kisebb sulyu.

Az izgatds és a kozbsség megsértése kozotti elha
jogalkalmazéi gyakorlatra harult. Tekintettel arra
elhatarolas nem csupan a biintetési mérték szempontj
fontos, hanem a magatartas allam elleni vagy kéz
buncselekménykénti megkilonbdztetése szempontjabdl is
Btk el skészitésekor igyekeztek hatarozottabb elhatarola
ismérvet kialakitani.

6l sz6l6 1961. évi V. térvény tdbb
tintettek kozott
tincselekményként

okratikus
nemzeti,

sjogi védelmével.

&jogi szabalyok hivatalos

az 1948.
asokat az

tincselekmények ko6zott

lekmények
allasaban
helyezte
et 0sszes

tintett inditékara, az elkdvetés
& személyi korulményeire tekintettel

tarolas a
, hogy az
abal volt
torvényes
, az j
Si



Ennek eredménye lett, hogy az 1978. évi IV. tv
eredeti 148. §-aban szabalyozott "izgatas"
buncselekménnyé valt, azaz a b
mar nem volt elegend &, hogy az elkdvet
legyen: cselekménye alkalmas a tényallasban szere
targyak elleni gy tilolet felkeltésére, hanem sziikséges volt,
hogy szandéka kifejezetten erre iranyuljon, ezt

ennek érdekében cselekedjék.

Akinek esetében a gy
volt megallapithato,
kéznyugalom elleni b
kozosség megsértése /eredeti 269. § (1) bek./ mi

bintetend &. A kdz6sség megsértését valdsitotta meg tovabba
az, aki masok el 4ttt a magyar nemzetet, tovabba -
nemzetiségik, felekezetik, fajuk vagy sz

meggydz sdésiik miatt - csoportokat vagy személyeket sért
vagy lealacsonyité kifejezést hasznalt, avagy egy

cselekményt kovetett el /eredeti 269. § (2) bek./.

tlolet keltésére iranyuld célzat nem
az ugyanazon magatart

A jogallami garancidak megteremtése érdekében 19
politikai jelleg 4 b dncselekmények a sirg
rendelkezések kodzott kaptak helyet. Az 1989.
térvény az allam elleni b

izgatast, és a kdznyugalom elleni b
a buntet &jogi felel
"kozbsség elleni izgatas” Uj tényallaséat fogalmaz

bintet &jogi felel &ésség korlatozasat egyrészt a védend
targyak kérének sz
alaptényallasi elemmé tétele eredményezte.

3. Valamennyi kontinentalis jogrendszer 4
demokratikus orszag, tovadbba az angolszasz jog

Anglia és Wales, Kanada, valamint Uj-Zéland

torvényben tiltja meg a "faji" izgatast. Az iz

gy uldletkeltés és a véleménynyilvanitas szabadsaga ko

megfelel & hatar megvonasa azonban nemzetkézileg is jelent
vitak forrdsa.

Az inditvanyok a Btk 269. § (1) bekezdésében megh
buncselekményi tényallas tekintetében nem megalapozo
Btk 269. § (2) bekezdése azonban - figyelemmel az

8. 8 (1) és (2) bekezdésében foglaltakra - az Alko

8 (1) és (2) bekezdésében biztositott véleménynyi

€s sajtoszabadsagot szikségtelenil és ara
korlatozza, ezért alkotmanyellenes.

1. A Btk 269. §-at egybevetve az Alkotmany 60

4

tincselekmények kozott elhelyezett

tikitése, masrészt a nagy nyilvanossag
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bekezdésével nyilvanvald, hogy a gondolat szabads aga ésa
k6zbsség elleni izgatas semmilyen ponton nem érintk ezik. lgy

abintet & rendelkezés ezen alapjogot nem korlatozza, nem

sérti, mert az a vélemény kinyilvanitdsara vonat kozik. A

vitatott tényallas meghatarozott magatartas megb Untetését
irja el &. Ablntet  &jog axidmai kdzé tartozik, hogy pusztan a

gondolat nem lehet biintet &jogi felel &sségre vonas alapja.

Ugyancsak nem fedezhet & fel tartalmi 6sszefliggés a Btk 269.

8-a és az Alkotméany 65. §-anak azon rendelkezése kozott,
amely szerint a Magyar Koztarsasag - a t orvényben
meghatdarozott feltételek szerint - biztositja a men edékjogot
azoknak a kulféldi allampolgaroknak, akiket ha zajukban,
illet &leg azoknak a hontalanoknak, akiket tartézkod asi
helyukodn faji, vallasi, nemzeti, nyelvi vagy politikai
okokbdl Gldéznek. Az Alkotmanybirdsag allas- pontj a szerint
a menedékjog megszerzésének feltétele az egyénn ek faji,
vallasi okok, nemzeti hovatartozasa, illetve megh atarozott
tarsadalmi csoporthoz val6 tartozdsa, avagy politikai
nézetei miatti Gldozést &l valé megalapozott félelme, nem

pedig az elhagyott orszag népe elleni gy tiléletre uszitas,
illetve azt sért 6, lealacsonyitd kifejezések hasznélata. A

menedékjog, mint alkotmanyos alapjog és a Btk 269. §-a
kozott relevans 6szefiiggés nincs, igy ellent étik sem

mutathat6 ki.

2. 1. ABtk 269. §-a az Alkotmany 61. § (1) bek ezdésében
meghatarozott véleménynyilvanitasi szabadsag és a (2
bekezdésben megjelélt sajtészabadsag tényleges korl atozasat,
hatarainak a felel &sségi rendszer legsulyosabb eszkdzével, a

buntet &jogi szankciéval valo kijel6lését jelenti.

Valamennyi alkotmanyos alapjog tekintetében fonto s kérdés,
hogy azokat lehet-e és milyen feltételekkel megs Zoritani,
korlatozni, kollizi6juk esetén milyen szempontok alapjan
kell a prioritast meghatarozni. A véleménynyi Ivanitas,
illetve az ebbe beletartozd sajtészabadsag eset én ez a
kérdés kiemelt jelent &séget kap, mivel ezen szabadsagok a

plurdlis, demokratikus tarsadalom alapvet & értékei kozé
tartoznak.

Eppen ezért a véleménynyilvanitas szabadsaganak ki tintetett
szerepe van az alkotmanyos alapjogok k6zétt, tulaj donképpen
"anyajoga" tobbféle szabadsagjognak, az un. "kommu nikaciés"
alapjogoknak. Ebb 6l ered & kulon nevesitett jogok a szdlas -

€s a sajtdszabadsag, amely utébbi feldleli valamenn yi médium
szabadsagat, tovabba az informéltsaghoz vald j ogot, az
informaciok megszerzésének szabadsagat. Tagabb ért elemben a
véleménynyilvanitasi szabadsaghoz tartozik a m(ivészi,
irodalmi alkotds szabadsaga és a m tvészeti alkotas
terjesztésének szabadsaga, a tudomanyos alkotas s zabadséaga
és a tudomanyos ismeretek tanitdsanak szabad saga. Ez
utdbbiak tiszteletben tartasardl és védelmér &l az Alkotmany
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70/G. §-4ban kulon is rendelkezik. A véleménynyi Ivanitasi
szabadsaghoz kapcsolodik a lelkiismereti és vallas szabadsag
/60. 8/, valamint a gyllekezési jog is /62. §/.

Ez a jogegyittes teszi lehet 4vé az egyén megalapozott
részvételét a tarsadalmi és politikai folya matokban.
Torténelmi tapasztalat, hogy mindannyiszor, a mikor a
véleménynyilvanitds szabadsagat korlatoztak, sérelmet
szenvedett a tarsadalmi igazsagossag, az emberi kre ativitas,
csokkent az emberben rejl & képességek kibontakozasanak
lehet &sége. A karos kdvetkezmények nem csupan az individu um,
hanem a tarsadalom életében is megmutatkozta k és az
emberiség fejl sdésének sok szenvedéssel jard zsdkutcajahoz

vezettek. Az eszmék, nézetek szabad kifejtése, a mégoly
népszer dtlen vagy sajatos elképzelések szaba

megnyilvanulasa a fejl &dni- képes és val6ban eleven

tarsadalom létezésének alapfeltétele.

2.2. Az Alkotmany 8. 8-a4ban rogziti, hogy a Magyar
Koztarsasag elismeri az ember sérthetet len és
elidegenithetetlen alapvet & jogait, ezek tiszteletben

tartasa és védelme az éallam els srend ¢ kotelessége. Az
alapvet & jogokra és kotelességekre vonatkozé szabalyoka t
torvény allapitia meg, alapvet & jog lényeges tartalmat

azonban nem korlatozhatja.

Az allam akkor nyulhat az alapjog korlatozasanak es zkdzéhez,
ha masik alapvet & jog és szabadsag védelme vagy
érvényeslulése, illetve egyéb alkotmanyos érték vé delme mas
modon nem érhet 6 el. Az alapjog korlatozasanak
alkotmanyossagéahoz tehat dnmagéban nem elegend &, hogy az
masik alapjog vagy szabadsag védelme vagy egyéb al kotmanyos
cél érdekében torténik, hanem sziikséges, hogy megfe lelien az
aranyossag koévetelményeinek: az elérni kivant cél f ontossaga
és az ennek érdekében okozott alapjogsérelem sulya megfelel &
aranyban legyen egymassal. A térvényhozé a korlato zas soran
koteles az adott cél elérésére alkalmas legenyhéb b eszkdzt
alkalmazni. Alkotmanyellenes a jog tartalmanak kor latozéasa,
ha az kényszerit & ok nélkidl, 6nkényesen torténik vagy ha a

korlatozas sulya az elérni kivant célhoz képest ara nytalan.
Az Alkotmanybirésag a terhességmegszakitas alkotm anyossagi
kérdéseivel foglalkoz6 hatarozataban kifejtette azt is, hogy
az éallam kotelessége az alapvet & jogok "tiszteletben
tartasara és védelmére" az egyéni alapjogokkal kap csolatban
nem meril ki abban, hogy tartézkodnia kell megsér tésukt 4l,
hanem magaban foglalja azt is, hogy gondoskodnia kell az
érvényesulésikhoz sziikséges feltételekr &l. Az emberek egyéni
szabadsaguk és személyes igényeik szempontjabol gy akoroljak
alapjogaikat. Az allamnak viszont arra van sziiksége
garancialis feladata ellatdsahoz, hogy az egyes ala nyi jogok
biztositdsa mellett az azokkal kapcsolatos érté keket és
élethelyzeteket 6nmagukban is, azaz ne csupan egy es egyedi
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igényekhez kapcsoléddéan védje, s a tobbi a lapjoggal
Osszefiiggésben kezelije. Az allam szamara az alapjogok
védelme csupan része az egész alkotmany os rend
fenntartdsdnak és m tkodtetésének /64/1991. (XIl. 17.)AB

hat./.

Az egyéni véleménynyilvanitasi szabadsag szubjek tiv joga
mellett tehat az Alkotmany 61. §-abdl kove tkezik a
demokratikus kdzvélemény kialakulasa feltétele inek és
mikddése fenntartasanak biztositasara iranyul6 allami
kotelezettség. A szabad véleménynyilvanitdshoz valdé jog
objektiv, intézményes oldala nemcsak a sajtdsza badsagra,
oktatasi szabadsagra, stb. vonatkozik, ha nem az
intézményrendszernek arra az oldalara is, amely a
véleménynyilvanitasi szabadsagot altalanossagban a tobbi
védett érték kozé illeszti. Ezért a véleménynyi Ivanitasi
szabadsag alkotmanyos hatarait gy kell meghataroz nia, hogy
azok a véleményt nyilvanité személy alanyi joga mellett a
kozvélemény kialakuldsanak, illetve szabad alakit asanak a
demokracia szempontjabdl nélkilézhetetlen érd ekét is
figyelembe vegyék.

Tekintettel arra, hogy a Vvizsgélat ta rgya a
véleménynyilvanitasi szabadsagnak a buntet &jog eszkozeivel
tortén & korlatozasa, az alkotmanyossag megitélésén él
érvényesilnie kell a biintet 6jog egész rendszerére vonatkozé
alkotmanyos kdvetelményeknek is. Ezek forrasa az al kotmanyos
bintet &jog koncepcidja, a jogallamisaghdl, mint alapértékb él
az allami blntet &hatalom gyakorlasara haramlé kdvetkezmények
rendszere, ezen belll pedig a buntet & jogalkotas szamara

adodo tartalmi korlatok és formai kdvetelmények.

Ennek megfelel sen az Alkotmanybirésag a Btk 269. §-a

alkotmanyossaganak megitélésénél a kovetkez & kérdéseket
vizsgalta:

- elkeriilhetetlendl sziikséges-e a véleménynyilva nitds és
sajtdszabadsag korlatozasa a tényallasban leirt mag atartasok
esetén,

- a korlatozas megfelel-e az aranyossag kovetelm ényeinek,
azaz az elérni kivant célhoz a biintet &jog eszkbzrendszere
altaldban és ezen beliil az adott buntet 6 tényallas sziikséges

és megfelel  &-e.

A biintet & tényallas két magatartasi tipust szankcional: a

gy tildletkeltést /gy tlbletre uszit/ és a megvetés kifejezésre

juttatasat /seért 6 vagy lealacsonyito kifejezések hasznalata,

vagy ilyen cselekmény elkovetése/. A Btk 269. § ( 1) és (2)
bekezdésében foglalt b tincselekemények mind az elkévetési
magatartast magat, mind pedig veszélyességiiket tekintve

_7.-
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Iényegesen eltérnek, igy az Alkotmanybirdsag e két
elkdvetési magatartas alkotmanyossagat kilén vizsga Ita.

V.
A Btk 269. § (1) bekezdésében bintetni r endelt
magatartasok tekintetében az Alkotmanybirosa g a

kovetkez &ket allapitotta meg.

1. A gy tlbletkeltésnek, az emberek egyes csoportjait

megvet 8, megaldzé megnyilvanulasoknak potencidlis an
kartékony voltarél az emberiség b &séges  torténelmi
tapasztalatokkal rendelkezik.

A szavak erejére mar 1878-ban a Csemegi Kédex m iniszteri
indokolasa igy hivta fel a figyelmet: "Az eszmé k szabad
kozlése, a minek legszebb vivmanyait kdszén heti az
emberiség, ép oly artalmassa valhatik, mint a t iz, mely
vilagit és melegit, de mely ellen srizetlendl és féktelenil
csapongva, igen gyakran nagy szerencsétlenség nek, sok

nyomornak és pusztulasnak lett mar okozéja."

Szazadunk sulyos torténelmi tapasztalatai bizonyit jak, hogy
a faji, etnikai, nemzetiségi, vallasi szempontu als Obb- vagy
fels &bbrend dséget hirdet & nézetek, a gy tilolkédés, megvetés,
kirekesztés eszméinek terjesztése az emberi ci vilizacio

értékeit veszélyeztetik.

Torténelmileg és napjaink eseményei altal is igaz olt, hogy
az emberek meghatarozott csoportja elleni gy tildletkeltési
szandékot kifejez & barmely megnyilvanulas alkalmas a

tarsadalmi fesziltségek kiélezésére, a tarsadalmi harménia
és béke megzavarasara, legsulyosabb kifejle tében a
tarsadalom egyes csoportjai  kozotti er &északos
Osszeltkozésekre.

A gy loletkeltés legszéls sségesebb, mar ténylegesen
bekovetkezett kartékony hatasat bizonyité torté nelmi és
jelenkori tapasztalatok mellett figyelembe kell ven ni azokat
a mindennapi veszélyeket is, amelyek a gy tilolet felkeltésére
alkalmas nézetek, eszmék korlatok nélkdli kinyilva nitasaval
jarnak. E megnyilvanulasok akadalyozzak, hogy az emberek
bizonyos kozésségei harmonikus kapcsolatban élj enek mas
csoportokkal. Ez, ndvelve egy adott, kisebb vagy nagyobb
kozbsségen bellli érzelmi, szocialis feszl tségeket,
szétszakitja a tarsadalmat, er ssiti a széls sségeket, az
el sitéletességet és intoleranciat. Mindez csokke nti a
plurdlis értékrendet, a kilonbdz &séghez vald jogot elismer &,
tolerans, multikulturalis, az emberek egyenl & méltésaganak
elismerésén alapuld, a diszkriminaciét értékként el nem
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ismer & tarsadalom kialakulasanak esélyét.

2. A véleménynyilvanitas és sajtdszabadsag ko rében az
emberek meghatarozott csoportjai elleni gy tiloletkeltés
alkotmanyos védelemben részesitése felol dhatatlan
ellentmondasban lenne az Alkotmanyban kifejezé sre juté
politikai berendezkedéssel és értékrenddel, a dem okratikus
jogallamisagra, az emberek egyenl sségére, egyenl o
méltdsagara, valamint a diszkriminacio tilal mara, a
lelkiismereti és vallasszabadsagra, a nemzeti, etnikai
kisebbségek védelmére, elismerésére vonatkozé al kotmanyos
tételekkel.

Az Alkotmény 2. § (1) bekezdése szerint a Magyar Ko ztarsasag
demokratikus jogéllam. A demokracia fogalma rendkival
Osszetett. A vizsgalt kérdés szempontjabdl azonban lényeges,
hogy tartalmilag jelenti a kulénboz s6séghez vald jogot, a
kisebbségek védelmét, az er &északrél és az er &szakkal
fenyegetésr  4l, mint a konfliktusmegoldas eszkdzeir &l valé
lemondast.

A gy dloletkeltés a fenti tartalmi jegyek tagadasa, az
er sszak érzelmi el Skészitése. Visszaélés a
véleménynyilvanitas szabadsagaval, az emberek megh atarozott
csoportjanak, egy kollektivitasnak olyan i ntolerans
min &ésitése, amely nem a demokracia, hanem a dikt atura
jellemz sje. A véleménynyilvanitasi és sajtdészabadsa g
gyakorlasa olyan formainak elt tirése, amelyet a Btk 269. §

(1) bekezdése tilalmaz, ellentmondana a dem okratikus

jogéllamisagbdl fakad6 kovetelményeknek.

Az Alkotméany 54. 8 (1) bekezdése szerint minden embernek
velesziiletett joga van az emberi méltésaghoz. igy tehat az
emberi méltésag a véleménynyilvanitasi szabadsag korlatja
lehet.

3. A véleménynyilvanitasi és sajtészabadsag korla tozasanak
szilkségessége kovetkezik a magyar éallam n emzetkozi
kotelezettségeib 6lis. Az Alkotmany 7. § (1) bekezdése

szerint a Magyar Koztarsasag jogrendszere elf ogadja a
nemzetkozi jog elismert szabdlyait, biztositjia a vallalt
nemzetkozi jogi kotelezettségek és a bels & jog 6sszhangjat.

A vizsgalt kérdés tekintetében fennalldé n emzetkozi
kotelezettségek a kovetkez &k:

3. 1. Az Egyesiilt Nemzetek Kdzgy tilése XXI. Uilésszakan, 1966.
december 16-a4n elfogadott, az 1976. évi 8. tor vényerej 4
rendelettel kihirdetett Polgari és Politika i Jogok
Egyezségokmanya rogziti a gondolatszabadsagot /18.c./,
valamint a szabad véleménynyilvanitashoz valé jogot /19.c./.
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Ez utébbi szerint:
1. Nézetei miatt senki sem zaklathato.

2. Mindenkinek joga van szabad véleménynyilvanita sra; ez a
jog magaban foglalja mindenfajta adat és gondolat hatarokra
valo tekintet nélkili - széban, irdsban, nyom tatasban,
mivészi formdban vagy barmilyen mas tetszése szerint i médon
tortén & - keresésének, megismerésének és terjesztésének a

szabadsagat is.

3. Az e cikk 2. bekezdésében meghatarozott jogok g yakorlasa
kilénleges kotelességekkel és felel &ésséggel jar. Ennélfogva
az bizonyos korlatozasoknak vethet & ala, ezek azonban csak
olyanok lehetnek, amelyeket a torvény kif ejezetten

megallapit és amelyek

a) masok jogainak vagy jéhirnevének tiszteletben ta rtasa,
illet &leg
b) az allambiztonsag vagy a kézrend, a kdzegészség vagy a

kozerkolcs védelme érdekében sziikségesek."

Hatarozottabb allasfoglalast tartalmaz a 20. cikk 2.
bekezdése: "Térvényben kell megtiltani a nemzeti, faji vagy
vallasi gy tlolet  barmilyen hirdetését, amely
megkilonboztetésre, ellenségeskedésre vagy er &szakra izgat.”

3. 2. A magyar allam szamara jogi koételezettségg eljar a
1969. évi 1. tvr-rel kihirdetett, a faji megkilo nboztetés
valamennyi formajanak kikiiszébolésér &l sz6l6 nemzetkozi
egyezmeény.

Az Egyezmény 4. cikke szerint a részes allamok

a) " torvény 4&ltal blintetend 6 cselekménnyé nyilvanitjadk a

faji fels &bbrend dségre vagy gy tildletre alapozott eszmék
terjesztését, a faji megkulénbéztetésre valod izgatast,
valamint barmely faj, illetve mas szin 4 vagy mas etnikai
szarmazasu személyek csoportja ellen iranyulo minden
er 8szakos cselekedetet vagy arra vald izgatast, t ovabba

fajgy dloél & tevékenység mindenféle tamogatasat, annak
pénzelését is beleértve;

b) Torvényellenessé nyilvanitanak és betiltanak min den olyan
szervezetet, valamint szervezett és minde n egyéb
propagandatevékenységet, amely a faji megkilo noztetést
el émozditja vagy arra izgat, az ilyen szervezetekbe n vagy
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tevékenységhben valé részvételt pedig térvén y Aaltal
bintetend & cselekménynek tekintik;

c) nem engedik meg, hogy orszagos vagy helyi hatos agok vagy
kozintézmények a faji megkulonbodztetést el &mozditsdk vagy
arra izgassanak."

3. 3. Az emberi jogok és alapvet & szabadsagok védelmér ¢l
sz6l6 Eurépai Egyezmény nem tartalmaz kozvetlen
kotelezettséget az dallamok szaméara az izgatas

buncselekménnyé nyilvanitasara, hanem els &ésorban a

véleménynyilvanitadsi jog korlatozasanak mikéntjét

szabalyozza.

Az Egyezmény 10. cikke szerint:

"l. Mindenkinek joga van a véleményny ilvanitas
szabadsagahoz. E jog magaban foglalja a vélemé nyalkotas
szabadsagat és az informaciék, eszmék megismeré sének és
atadasanak szabadsagat orszaghatarokra tekintet n élkil és
anélkil, hogy ebbe hatésagi szervnek joga lenne bea vatkozni.
E cikk nem képezi akadalyat annak, hogy az allamok a radio-,
mozgokép- vagy televizidvallalatok m ikddését engedélyezéshez
kdssék.

2. E kotelezettségekkel és felel ssséggel egyuttjaro
szabadsagok gyakorlasa a térvényben meghatarozo tt olyan
alakszer t(iségeknek, feltételeknek, korlatozasoknak vagy

szankcioknak vethet & ala, amelyek szilkséges intézkedéseknek

min ésulnek egy demokratikus tarsadalomban a nemzetbizto nsag,
a terdlleti integritas, a kozbiztonsag, a zavar gas vagy
btincselekmény megel &zése, a kbzegészség vagy az erkolcsok
védelme, masok jé hirneve vagy jogai védelme, a bizalmas
informéacié koézlésének megakadalyozasa, a bir6sagok
tekintélyének és partatlansaganak fenntartasa célja bol."

Az Emberi Jogok Eurépai Bizottsaga tébb hataroza taban Ggy
foglalt allast, hogy a 10. cikk 2. pontja érte Imében a
fajgy uldl & kozlések megtiltdsa a szabad véleménynyilvanitas

érvényes korlatozasanak tekintend é.

Az Alkotmanybirésag allaspontjat 06sszegez ve: a
véleménynyilvanitas és sajtészabadsag korlatozasat mind az
emberek meghatarozott csoportjai elleni gy tldletkeltésnek
torténelmileg bizonyitottan kartékony hatasa, mind az
alkotmanyos alapértékek védelme, tovabba a Magyar
Koztarsasag nemzetkdzi kotelezettségeinek te liesitése

szikségszer vé és indokoltta teszi.

4. A buntet &jog a jogi felel &ésségi rendszerben az ultima
ratio. Tarsadalmi rendeltetése, hogy a jogrendszer egészének
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szankcios zarkove legyen. A biintet &jogi szankcid, a blntetés
szerepe és rendeltetése a jogi és erkélcsi normak épségének
fenntartasa akkor, amikor mar mas jogagak szank ciéi nem
segitenek.

Az alkotmanyos biintet &jogbdl fakadd tartalmi kdvetelmény,

hogy a torvényhoz6 a biintetend 6 magatartasok korének
meghatarozasakor nem jarhat el ©nkényesen. Valamely
magatartas bintetend &vé nyilvanitdsanak szikségességét

szigora mércével kell megitélni: a kilénboz & életviszonyok,
erkdlcsi és jogi normak védelmében az emberi jo gokat és
szabadsagokat szikségképpen korlatozé bi ntet &jogi
eszkdzrendszert csak a feltétlenil sziikséges es etben és
aranyos mértékben indokolt igénybe venni, akkor , ha az
alkotmanyos vagy az Alkotmanyra visszavezethet & allami,
tarsadalmi, gazdasagi célok, értékek megbévasa mas maédon nem
lehetséges.

Az Alkotmanybirésag allaspontja szerint a Btk 26 9.8 (1)
bekezdésében tilalmazott magatartasnak a korabban elemzett,
az egyént és a tarsadalmat érint 6 hatésai, kbvetkezményei

olyan sulyosak, hogy més felel 6sségi formak, igy a
szabalysértési vagy polgari jogi felel &éségi rendszerek
eszkozei elégtelenek az ilyen magatartasok tan usitoival
szemben. E magatartdsok helytelenitésének, eli télésének
er steljes kifejezése, azon demokratikus eszm éknek,

értékeknek meger ssitése, amelyek ellen e cselekmények
elkbvet &itdmadnak, valamint a megsértett jog és erkolcs [

rend helyreallitdsa a bintet &jog eszkozeit igényli.

5. Véglil vizsgalandé kérdés, hogy a Btk 269. § (1) bekezdése
mértéktartd és megfelel & vélaszt ad-e a veszélyesnek, nem
kivanatosnak itélt jelenségre, azaz az alkotmanyos alapjogok
korlatozasa esetén iranyado kévetelménynek megfelel &en a cél
eléréséhez a lehetséges legsz tikebb korre szoritkozik-e. Az
alkotmanyos bintet sjog kovetelményei szerint a biintet &jogi
szankcio kilatasba helyezésével tilalmazott ma gatartast
leir6 diszpozicibnak hatarozottnak, kérilhat aroltnak,
vildagosan megfogalmazottnak kell lennie. Alkotm anyossagi
kovetelmény a védett jogtargyra és az e Ikbvetési
magatartasra vonatkozd toérvényhozdéi akarat vilagos
kifejezésre juttatdsa. Egyértelm 4 Uzenetet kell
tartalmaznia, hogy az egyén mikor kdvet el binte t &jogilag
szankciondlt jogsértést. Ugyanakkor korlatoznia kell az
onkényes jogértelmezés lehet sségét a jogalkalmazok részér sl
Vizsgalni kell tehat, hogy, a tényélldas a b Untetend &
magatartasok korét nem tal szélesen jeléli-e ki és elég

hatarozott-e.

A Btk 269. § (1) bekezdése megfelel a korlatozassa | szemben
tamasztott kdvetelményeknek. Amint a hataroza t /2.

pontjaban adott torténeti attekintés mutatja, az 1989-es
moédositds a bintet &jogi felel &4sség lényeges sz tkitését

12 -
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eredményezte tébb ponton:

-Avédend & jogi targyak kozil elmaradt az alkotmanyos rend,
valamint az allam szévetségi, baratsagi vagy egyitt mikddésre
irAnyul6é egyéb nemzetk6zi kapcsolata.

Ennek kdvetkeztében az ezen intézmények elleni g ydlbletre
uszitas kiesett a blntetend & magatartasok kozil. A

bintet &jog eszkdzrendszere csak akkor Iép m ikddésbe, ha
valaki az alkotmanyos rend er &északos megvaltoztatasaként
/139. 8/, az alkotmanyos rend elleni szervez kedésként
/139/A. 8/, lazadasként /140. &/, hazaarulasként /141. 8/
stb. min  8sll & magatartast tanusit, amely a gy tildletkeltéshez

képest Iényegesen tébb tevékenységet kivan meg.

- Az izgatés korabbi tényéllasanak sulyosabban m in &sitett
esete, a nagy nyilvanossag el stti elkovetés valt a kbzdsség

elleni izgatas alaptényallasava. Ennek fogalmat egyrészt
maga a torvény, a 137. § 10. pontja hatarozza meg. Eszerint
"nagy nyilvanossagon a b tincselekménynek sajtd, egyéb
tOmegtajékoztatasi eszkdz vagy sokszorositas Gtjan
elkdvetését is érteni kell". Masrészt e fogalom t artalma a

bintet & jogalkalmazasban régéta kialakult.

A kdzosség elleni izgatds az eredeti izgatasho z képest
kétségtelenll szélesitette a blntet &jogi felel &sséget azzal,
hogy a tényallds nem célzatos, azaz a b indsség
megallapitasahoz nem sziikséges a gy tiloletkeltés kifejezett,

egyenes szandéka, elegend 6 csupan az, hogy az elkdvet o
tudataban legyen: magatartasa a gy tldlet kivaltaséara
alkalmas.

A tényallasban ajogi targyak kozll értelmezést igényel a
lakossag egyes csoportjai kitétel. E mogott a z eltér ¢
nézetrendszer (parttagok, egyesiletek, mozgalm ak stb.
résztvev &i) vagy egyéb, tulajdonképpen barmely ismérv

szerint elkuléndl & személyek védelmének szandéka hizédik

meg.

Ertelmezést igényel tovabba a gy tildletre uszitasban
megjelolt elkbvetési magatartas. Onmagukban a s zavak is
altalanosan ismert tartalommal birnak. A gy tlolet az egyik
legszéls &ségesebb, negativ, a Magyar Nyelv Ertelmez 6 Szoétara
szerint ( 2. kétet 1132. 0. ) nagyfoku ellenséges indulat.

Aki uszit, az valamely személy, csoport, s zervezet,
intézkedés ellen ellenséges magatartasra, ellensé ges, kart
okoz6 tevékenységre biztat, ingerel, lazit ( Ertelmez 6

Szotar 7. kotet 59. 0.).

Tekintettel arra, hogy mar a Csemegi Kbédexb en is a

13-
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gy tléletre izgatas volt az elkbvetési magatarta s, a
jogalkalmazok a konkrét esetek megitélésében tébb mint 100
év értelmezési gyakorlatara tamaszkodhatnak. A Cu ria mar a
szazadfordulén tobb dontésében nagy szabatossaggal hatarozta
meg meg az izgatas fogalmat: A térvény eme kifeje zés alatt
"izgat" nem valamely kedvez stlen és sért & véleménynek
nyilvanitasa, hanem olyan lazongé kifakadasok értend 8K,
amelyek alkalmasak arra, hogy az emberek nagyobb t6 megében a
szenvedélyeket oly magas fokra lobbantsak, amelyb ¢lgy dldlet
keletkezvén, a tarsadalmi rend és béke megz avarasara
vezethet ( Buntet &jogi Dontvénytar 7. kot. 272.1.) . Nem

izgatas tehat a biralat, helytelenités, kifogasolas ,S &tmég
asért & nyilatkozat sem; izgatasrdl csak akkor van sz 0,
mid ¢n a kifejezések, megjegyzések stb. nem az értel emhez
sz6lnak, hanem az érzelmi vilagra akarnak hatni s
szenvedélyek, ellenséges indulatok felkeltésére al kalmasak.
Az izgatas fogalmat illet sen egyébként teljesen kdz6mbos,

hogy az allitott tények valdak-e vagy sem; a lén yeges az,
hogy bar valé, vagy valétlan adatoknak csoporto sitasa a
gyulélet felkeltésére alkalmas legyen (Binte t &jogi
Doéntvénytar 1. két. 124. 1.) .

A k6z0sség elleni izgatas sulyosabb alakzata, a g ydlbletre
uszitas ténydllasa tehat megfelel az a ranyossag
kovetelményének: csak a legveszélyesebb magat artdsokra
terjed ki és a tényallasi elemek a jogalkalmazdk részér 4l
egyértelm (en értelmezhet  &k. Az a tény, hogy a Btk eredeti

tényallasai még a kdzelmultban is alkalmat terem tettek a
véleménynyilvanitasi szabadsag olyan korlatozasara , amely a
demokratikus értékrend szerint nem elfogadhato, 6nmagéaban
nem érv a tényallas alkotmanyellenessége mellett. C supan azt

bizonyitja, hogy a biintet
igen korlatozottan védhet
megfogalmazasaval. Az igazi védelmet a demokratikus
intézményeinek m
demokratikus értékeknek elkotelezett tarsadalmi
megteremtése biztosithatja.

V.

1. A szabad véleménynyilvanitashoz valé jog a
szerint nem csupan alapvet
objektiv, intézményes oldalanak elismerése e
koézvélemény, mint alapvet
is jelenti. A szabad véleménynyilvanitas joganak ki
szerepe ugyan nem vezet arra, hogy ez ajog - az
vagy az emberi méltésaghoz valdé joghoz has
korlatozhatatlan lenne, de mindenképpen azzal jar
szabad véleménynyilvanitashoz valé jognak valgja
kevés joggal szemben kell csak engednie,
véleményszabadsagot korlatoz6 térvényeket megszori
értelmezni. A vélemény szabadsagaval szemben mér
korlatoz6 térvénynek nagyobb a sulya, ha kdzvetle
alanyi alapjog érvényesitésére és védelmére szolgal
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ha ilyen jogokat csakis mogottesen, valamely " in
kozvetitésével véd, s legkisebb, ha csupan valame
érték onmagaban a targya ( pl. a kdznyugalom ) .

2. A Btk 269. 8 (1) bekezdésének elkbvetési maga

"gy tloldletre uszitds". A Curia idézett meghatarozas

akkori "izgatasra" nézve nyilvanvaléva teszi, ho

magatartasok értend ¢k ide, "amelyek alkalmasak arra, hogy az
emberek nagyobb tdmegében a szenvedélyeket oly ma
lobbantsak, amelyb &l gy dlélet keletkezvén, a tarsadalmi rend
és béke megzavarasara vezethet." A tarsadalmi rend

a Btk szohasznalataval a kéznyugalom - ilyen me

mogott ott van nagyszamu egyéni jog megsértésének a

is: a csoport ellen felszitott indulat fen

csoporthoz tartozok becsiletét, méltésagat ( sz

esetben életét is ), megfélemlitéssel korlatozza

jogaik gyakorlasdban is (koztik a szabad

nyilvanitasban) . Az (1) bekezdésben sza

magatartas olyan veszélyt hordoz egyéni jogokra is

a kozvetlen targyként szerepl
adnak hogy -a IV. pontban tortént kifejtés sze
véleményszabadsag korlatozasa sziikségesnek és a

tekinthet 4. Noha a mérlegelés gyakorlati eredménye hasonld,
ebben a gondolatmenetben nem csupan a ko
megzavarasanak intenzitasarél van szé, amely egy

mérték folétt ( "clear and present danger") ig

szabad véleménynyilvanitashoz val6 jog korlatozasa

a dont &, hogy mi kerilt veszélybe: az uszitas az alkotméany
értékrendben szintén igen magasan allé alanyi

veszélyeztet.

A "gyalazkodasnal" ezzel szemben nem tényallasi ele
kifejezésnek vagy azzal egyenérték
kéznyugalom megzavarasara alkalmas volta. A "g
uszitassal" ellentétben az elkdvetési magatarta
kovetkeztethet 6 ez ki. A Btk abbdl indul ki, hogy a nemzeti
vagy vallasi kézdsségekre nézve sért

altaldban ellentétes a tarsadalom kivanatos nyugal
az immaterialis b tincselekményi tényallas tehat a kdzrendet,
a kbznyugalmat, a tarsadalmi békét Gnmagaban véve,

védi. A b tincselekmény megaldsul akkor is, ha a sért
kifejezés a korulmények folytan nem jar annak ve
sem, hogy egyéni jogokon sérelem esne. A kéznyuga
elvont veszélyeztetése nem elégséges érv ahhoz,
véleménynyilvanitasi szabadsagot blntet
alkotmanyosan korlatozni lehessen.

3. A szabad véleménynyilvanitashoz val6é jog a
annak érték- és igazsagtartalmara tekintet nélk
Egyedil ez felel meg annak az ideolégiai semleg
amelyet az Alkotmanynak az 1990. évi XL. térvénn
moédositasa azzal fejezett ki, hogy torolte az

2. 8-4bol az 1989. oktoberében - éppen a pl
példajaként - szerepeltetett f
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véleménynyilvanitas szabadsaganak kils & korlatai vannak
csak; amig egy ilyen alkotmanyosan meghuzott kiils & korlatba
nem Utkdzik, maga a véleménynyilvanitas lehet 4sége és ténye
védett, annak tartalmara tekintet nélkil. Vagyis az egyeni
véleménynyilvanitas, a sajat tdérvényei szerint kialakul6
kozvélemény, és ezekkel kélcsbnhatasban a minél szélesebb
tajékozottsagra épil & egyéni véleményalkotas lehet &ésége az,
ami alkotmanyos védelmet élvez. Az Alkotmany a szabad
kommunikaciét - az egyéni magatartast és a t arsadalmi
folyamatot - biztositja, s nem annak tartalméara von atkozik a
szabad véleménynyilvanitas alapjoga. Ebben a proc esszushan
helye van minden véleménynek, jénak és karosnak, ke llemesnek
és sért  &nek egyarant - kilondsen azért, mert maga a vélemén y

min &sitése is e folyamat terméke.

Az altala helyesnek tartott véleményeket mindenki - az allam

is - tAmogathatja, s a helytelennek tartott ellen f elléphet,
mindaddig, amig ezzel valamely mas jogot nem sé rt olyan
mértékben, hogy az el &tt a véleményszabadsagnak is vissza

kell Iépnie. A Btk 269. 8 (2) bekezdése azonban nem kils &
korlatot allit, hanem valéjadban a vélemény érté ktartalma
alapjan min ésit - s ehhez a kbznyugalom sérelme csak

feltételezés és statisztikai valdszin iség révén kapcsoladik.

Nem alkotmanyossagi, hanem a biintet &jogra tartozd kérdés,

hogy mihez képest min ssll a kifejezés sért ének vagy
lealacsonyitonak. Egyes szavak stilisztikai érték e azonban
annyira szituaciéhoz és kulturalis szinthez ké tott (és
valtozé), hogy a biincselekményi tényallasba felvett
hipotetikus ("alkalmas") vagy tényleges vissz acsatolas
nélkdl (valbban megzavarta a k6znyugalmat) a gyala zkodassal
a kdznyugalomban okozott sérelem olyan feltételezé S csupan,
amely a szabad véleménynyilvanitas korlatozasat ki elégit sen
nem indokolhatja. Itt ugyanis a kils & korlat megléte, azaz

mas jog sérelme, maga is bizonytalan. Ezzel a
véleménynyilvanitdshoz  valo jog ko rlatozasa
elkeriilhetetlenségének és aranyossaganak vizsga lata id o

el sttivé valik.

A "kéznyugalom" raadasul maga sem fligge tlen a
véleményszabadsag helyzetét 6l.  Ahol sokféle véleménnyel

taldlkozhatnak az emberek, a kbzvélemény tolerans lesz; mig
zart tarsadalmakban sokkal inkabb felkavar hatja a
kéznyugalmat egy-egy szokatlan hang is. Mas részt a
véleménynyilvanitds szikségtelen és aranytalanul szigoru

korlatozasa a tarsadalom nyitottsaga ellen hat.

Az Alkotméanybirésag tekintettel van az egye s ugyek
torténelmi koriilményeire. A rendszervaltas elkeriilh etetlendl

tarsadalmi feszlltségekkel jar. E feszi ltségeket
kétségtelentl fokozhatja, ha egyesek buntetlenul adhatnak
kifejezést nagy nyilvanossag el &tt bizonyos csoportokkal

szembeni gy dl6letiiknek, megvetésiiknek vagy ellenérzésiiknek.
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A sajatos torténelmi koriilményeknek azonban van egy masfajta
hatasa is, s éppen ezért szilkséges kilonbséget tenni a
gy ulbletre uszitds és a sért & vagy lealacsonyito kifejezés
hasznalata kdzott. A "nagy nyilvanossag" - a gy tlésekt &l
eltekintve - gyakorlatilag a sajtonyilvanossagot j elenti. A
létrejott sajtoszabadsagban senki nem hivatkozh at kils ¢
kényszerre, aki a nyilvanossag elé Iép, minden sor ral, amit
leir, magat adja és teljes erkolcsi hitelét koc kaztatja.
Politikai kultira és egészségesen reflektalé ko zvélemény
csakis ontisztulassal alakulhat ki. Aki tehat gya lazkodik,
magat bélyegzi meg, s lesz a kdzvélemény szemében
"gyalazkodd”. A gyalazkodasra biralat kell hogy fel eljen.

E folyamatba tartozik az is, hogy szamolni kellj en magas
kartéritésekkel. Blntet sjogi buntetésekkel azonban nem a
kozvéleményt és a politikai stilust kell formal ni - ez
paternalista hozzaallas -, hanem mas jogok védel mében az

elkertlhetetlentl szikséges esetekben szankcionalni

4. A Btk 269. 8 (2) bekezdése a fent kifejtette k alapjan
alkotmanyellenes és ezért azt az Alkotma nybirésag
megsemmisiti. A  kdznyugalom fenntartasaho Z nem
elkertlhetetlen, hogy a magyar nemzetet, valamely
nemzetiséget, népet, felekezetet vagy fajt sé rt ¢ vagy
lealacsonyito kifejezés nagy nyilvanosséag el stti hasznalatéat
onmagaban véve (illetve az ezzel egyenérték & cselekményt)
bintet &jogi blintetéssel fenyegesse a tdérvény. Ez a térvén yi
tényallas sziikségtelenil, és az elérni kivant célh 0z képest
aranytalanul korlatozza a szabad véleménynyilvanita shoz valé
jogot. A kbéznyugalom elvont, esetleges fenyegetet tsége nem
elégséges indok arra, hogy a véleménynyilvanitas hoz valé
alapjogot, amely a demokratikus jogallam m ikddéséhez
nélkilozhetetlen, a bintet storvény a 269. § (2) bekezdése

szerint korlatozza. Az Alkotmanybirésag hatarozata szerint a
kozosségek méltésaga a véleménynyilvanitasi szabadsag
alkotmanyos korlatja lehet. Nem zarja ki tehat a hatarozat
azt, hogy err &la térvényhozé akar a gy tildletre uszitas
tényallasan tilmen & blntet  &jogi védelemmel is gondoskodjék.

A kdzosségek méltosaganak hatékony védelmére azo nban mas
jogi eszkdz, példaul a nem vagyoni kartérités al kalmazasi

lehet &ségeinek b &vitése is alkalmas.

5. A Btk 269. § (2) bekezdése alapjan folyt, joger &sen
lezéart buntet seljarasok felulvizsgélatanak elrendelése az AB
tv 43. § (3) bekezdésén alapul.

Budapest, 1992. majus 18.

Dr. S6lyom Laszl6
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12. Hungary
12.1 L egislation prohibiting incitement to national, racial and religious hatred

The present constitutional position with respectthie balance to be found between
freedom of expression and the prohibition of hgteesh make it impossible to predict
when the Additional Protocol to the Convention grb€rcrime will be ratified.
Amendments to Article 269 of the Criminal Code agopn December 2003 were struck
down by theConstitutional Courtwhich considered that they infringed the accdptab
limits on freedom of expression as protected by Goastitution. In its decision (No.
18/2004), it reaffirmed its previous case-law (Bemis Nos. 30/1992 and 12/1999,
themselves relying on positions taken by the Supr@uaurt at the turn of the twentieth
century), reasoning that the legislator could lifndedom of speech through criminal
sanctions only in cases dahe most dangerous condugte. behaviour capable of
whipping up such intense emotions in the majorftthe people that, upon giving rise to
hatred, they could result in the disturbance of pelic peace moreover, the Court
stressed thahn abstract threat is insufficietd meet this threshold: the danger to the
public peace must belear and present”

As a result of this judgment — and whereas, inuwesvs of many actors involved in
combating racism, the Constitution could be intetgal differently — incitement against
specific communities is not criminalised, and omhe most extreme forms of hate
speech, i.e. incitement liable to provoke immediatéent acts, are presently outlawed
under Article 269 of the Hungarian Criminal Codeoriglover, as currently interpreted by
the Constitutional Court, the Constitution appdarteave only a very narrow margin to
legal draftsmen in defining what action may congtita criminal offence when the
freedom of speech has to be balanced against ttecfion of others’ rights. Two new
attempts have been made since this judgment waseds to introduce broader
prohibitions on hate speech into Hungarian laweanly 2008, on the initiative of six of
its members, Parliament enacted a new amendmehetGriminal Code, taking a new
approach based on abuse, and which would allow pfesecutor to initiate an
investigation on broader grounds, including norbakrabuse (such as the use of Nazi
salutes). In October 2007, at the government'sative, Parliament had also already
amended the Civil Code. Previously, only identifeandividuals who were personally
targeted by insulting or defamatory statements c@dek civil law remedies such as
damages; under the 2007 amendments, this rightdnMoellextended to individuals or
associations belonging to a group of people gelyetanigeted by broadly defined insults
based on national, ethnic or racial identity.

However, neither of these sets of provisions hamecinto force, as they were each
referred to the Constitutional Court for reviewqprio their promulgation. The Court was
asked to examine the provisions from a number oflesn including possibly

disproportionate limits on freedom of expressiomesiions as to whether the provisions
were sufficiently clear to ensure legal certairqggssible discrimination against persons
who are not members of minority groups protectedthy provisions, and possible
infringements of the right to selfdeterminationneémbers of civil society organisations
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who did not feel insulted by a given statementWwhbse association decided to initiate
legal proceedings. On 30 June 2008, tBenstitutional Courtfound the 2008
amendments to the Criminal Code unconstitutionalth& time of writing, the result of
the review of the Civil Code was not yet known.

Article 269B of the Criminal Code prohibits the uek certain totalitarian symbols.
However, beyond this specific prohibition, none tbe additional forms of racist
expression listed above are prohibited under threiral law in Hungary. Criminal law
provisions: Article 174B of the Criminal Code dedfgspecific offences, notably acts of
violence, cruelty, or coercion by threats, commitégainst persons who are members or
supposed members of national, ethnic, racial dgicels groups. These offences are
subject to more severe penalties than similar cfsncommitted against persons not
belonging to such groups. There is no specific fofrarime or aggravating circumstance
related to acts committed against property withate motivation; property is protected
regardless of any special characteristics of thgms.

The Hungarian authorities have indicated that tkeral scheme of specific, hate-
motivated offences in Hungary includes the offenoeégenocide (Article 155 of the
Criminal Code) and apartheid (Article 157), as veslthe offences of violence against a
member of a national, ethnic, racial or religiousup (Article 174/B), incitement against
a community (Article 269), and use of symbols omteism (Article 269/B), mentioned
above. In addition, certain articles of the Crinhi@@de, such as those covering murder
or grievous bodily harm, expressly grant judgesreéison to take account in sentencing
offenders of the latters’ “base motivations”, whénese are averred, and the Supreme
Court has given guidance to judges on such matteissthus open to the judge in each
such case to consider an offender’s racist motwasis a form of base motivation and
take it into account as an aggravating circumstaRegist motivation is not, however,
expressly listed in the relevant provisions asranfof base motivation, and no general
provision exists in Hungarian law under which, &brordinary criminal offences, racist
motivation constitutes an express aggravating oistance. ECRI observes that as a
result, it is practically impossible to monitor tlstuation with respect to racially
motivated offences in Hungary; moreover, the abseficuch a provision may mean that
ordinary offences committed with racist motivatiare not systematically prosecuted or
punished as such. the fact that the harsher pesaitovided for under Article 174B of
the Criminal Code mean alleged perpetrators hasgoamg interest in not admitting to
any racist elements in the acts they committedre§§yards hate speech in particular, many
NGOs voice deep disappointment at the highly retsta interpretation applied by the
courts to the limits that may be imposed on frezesh in this context.

Many argue that the existing provisions of the QGituson could be interpreted
differently and a different balance struck betwdée®dom of expression and freedom
from hate speech. Others observe that even wheditmms exist in which the present
interpretation of Article 269 of the Criminal Codeuld have been used as a basis for
bringing criminal charges, reliance has insteadnbgl@ced on provisions concerning
simple breaches of the peace. In early 2008, thef ®nosecutor’s Office of the capital
brought proceedings for the dissolution of a newrgated radical right-wing group. It
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seems that these proceedings are not based onrdhisigns of the Criminal Code,
however, but on the Associations Act; the key qoasfor the court is whether the
organisation is acting contrary to its own artictdsassociation or to the Associations
Act, for example by restricting the liberty of otlgroups or by arming its members. The
authorities have observed that similar proceedingi® brought several years ago against
another extreme right-wing organisation, which wasolved by the Budapest Court on
1 December 2004.

Source ECRI Report on Hungary, 2009, available at:
http://www.coe.int/t/dghl/monitoring/ecri/country#rountry/hungary/HUN-CbC-IV-
2009-003-ENG.pdf

[Input to OHCHR Expert workshops on prohibition of incitement to national, racial or religious hatred
while ensuring respect of the freedom of expression (Addendum), pp. 18-20]
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A Kisebbségek Napjan, december 18-an atadtak a Kisebbségekért Dijat a Sandor-palotaban. Az
linnepségen Dr. Kallai Ern6 kisebbségi biztos is részt vett.

3 tovabb

Szimpdzium a romak tarsadalmi felzarkdzasardl

2010-12-16
Dr. Kallai Ernd eléadast tartott a Magyar Tudomanyos Akadémi impéziuman
3 tovabb
Ombudsmani ldtogatas Komarom-Esztergom megyében
2010-12-13
Dr. Kallai Ernd a i és etnikai kisebbségi jogok orszaggyiilési biztosa orszagjaré koéritja soran,

2010. december 9-10. k6éz6tt Komarom-Esztergom megyébe latogatott, ahol tébb telepiilésen
tajékozoédott a megyében éI6 kisebbségek helyzetérdl.

3 tovabb
Dr. Kallai Erng gondolatai az Emberi Jogok Napjan

2010-12-10

Az Emberi Jogok Egyetemes Nyilatkozatat az ENSZ K6zgyiilése 62 évvel ezel6tt a mai napon fogadta
el. December 10. azéta az Emberi Jogok Napja is.

O tovabb

A kisebbségi ombudsman fogadta a Washingtoni Kiiligyminisztérium roma Ugyekkel foglalkozd

tanacsadéjat

2010-12-08

Daniel Nadel, az Amerikai Egyesiilt Allamok Kiiliigyi Allamtitkarsaganak roma iigyekkel foglalkozé
szakértéje latogatast tett a Nemzeti és Etnikai Kisebbségi Jogok Orszaggyiilési Biztosanal.

O tovabb

KISEBBSEGI KEZIKONYY

Kallai Erng talalkozdja a Szlovak Koztarsasag nagykovetével

2010-12-07

Peter Weiss, a Szlovak Koéztarsasag budapesti nagykdvete latogatast tett a Nemzeti és Etnikai
Kisebbségi Jogok Orszaggyiilési Biztosanal.

O tovabb
Talalkoz6 a Cseh Szenatus delegécidjaval
2010-12-02
Példaértékii és inspiralé a magyarorszagi kisebbségvédelmi rend a Cseh atus Oktatasi,
tudomanyos, kulturalis, emberi jogi és peticios bizottsaganak delegaciéja szerint, akikkel Dr. Kallai
Ernd kisebbségi biztos folytatott megbeszélést.

3 tovabb

A romak felzarkdzasa eurdpai dimenzidban”

2010-11-25

Dr Kallai Erné el6adast tartott a Polgari Magyarorszagért Alapitvany szervezésében megr e
keriil6 nemzetkozi romakonferencian.

O tovabb

Kerekasztal konferencia a romak tarsadalmi beilleszkedésérdl

2010-11-23
Dr. Kallai Erng részt vett a romak tarsadalmi beilleszkedésérdl sz616 kerekasztal konferencian.
O tovabb
ElGadas a Corvinus Egyetemen
2010-11-23

Dr. Kallai Ernd kisebbségi biztos eléadast tartott a Budapesti Corvinus Egyetem Kozigazgatas-
tudomanyi Karanak Allami asi Tovabbképzé Intézetében.

O tovabb
Kallai Erng taldlkozdja Pordany Laszl6val

2010-11-23

Pordany Laszl6, a Magyar Koztarsasag jovobeni kanadai nagykdvete bemutatkozo latogatast tett a
INe i és Etnikai Kisebbségi Jogok Orszaggyiilési Biztosanal.

O tovabb
1I. Egri Roma-zenei fesztival
2010-11-19
Dr. Kallai Ernd nyitotta meg a II. Egri Roma-zenei fesztivalt.

3 tovabb

XI. Regionalis Német Nemzetiségi Kulturdlis Gala

2010-11-13
Dr. Kallai Ernd nyitotta meg a XI. Regionalis Német Nemzetiségi Kulturalis Galamiisort, Budadrson.
O tovabb

Kallai Ern és Morten Kjaerum talalkozdja

2010-11-11
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Dr. Kallai Erné hivatalaban fogadta Morten Kjaerum urat, az Eurépai Unié Alapjogi Ugynokségének
igazgatéjat.

O tovabb

Szocidlis EXPO

2010-11-11

Dr. Kallai Erné rész vett a Szocialis Expo ,Roma felzarkéztatas" cimmel megrendezésre keriilé
kerekasztal beszélgetésén.

3 tovabb

Multikulturdlis Magyarorszag a médiaban

2010-11-10

Dr. Kallai Ern6 ombudsman el6adast tartott Egerben, a Fiiggetlen Médiakdzpont altal szervezett
miihelyfoglalkozason.

O tovabb

Evzéré a Fiiggetlen Médiakozpontban
2010-10-26

Dr. Kallai Erné kisebbségi biztos részt vett a Fiiggetlen Médiakézpont roma ujsagiré-gyakornoki
program évzard iinnepségén.

3 tovabb

Tobb nyelven egy hazaban

2010-10-26

Kallai Erné kisebbségi biztos, az MTA Jogtudomanyi Intézete valamint a Tarsalgé Galéria ,Tobb
nyelven egy hazaban" cimmel konyvbemutatéval egybekotott konferenciat szervezett.

O tovabb

Konferencia Burgenlandban

2010-10-22
L2Zur aktuellen Situation der Roma in Ungarn” cimmel tartott el6adast Dr. Kallai Erné Burgenlandban.
3 tovabb

Magyar Koztarsasagi Eziist Erdemkereszt tetés Dr. Szajbély Katalinnak

2010-10-21

Dr. Szajbély Katalin, a Nemzeti Es Etnikai Kisebbségi Jogok Orszaggyiilési Biztosanak munkatarsa

munkajanak eli éseként a Magyar K6ztarsasagi Eziist Erdemkereszt kitiintetésben

részesiilt.

O tovabb

selet - Haszonszerz

2010-10-21

A nemzeti és etnikai kisebbségi jogok orszaggyiilési biztosanak jelentése a 2010. évi telepiilési
kisebbségi 6nkormanyzati valasztasokrdl.

O tovabb
Kallai Erng taldlkozdja Bayer Mihallyal

2010-10-06

Bayer Mihaly a Magyar Koztarsasag kijevi nagykévete bemutatkozo6 latogatast tett a Nemzeti és
Etnikai Kisebbségi Jogok Orszaggyiilési Biztosanal.

O tovabb
Az aradi vértanik
2010-10-06
~legyenek a szentemlékii vértanik gdldottak poraikb e ik b a hon badsa,
I ének legjobb dldasaival az 6rékké valosagon keresztiily...”

Kossuth Lajos

3 tovabb
Kovér Laszld és Kallai Erné taldlkozdja
2010-08-30
Kovér Laszl6, az Orszaggyiilés elndke hivatalaban fogadta Kallai Ernd kisebbségi biztost.

O tovabb

kisebbségi ombudsman hivatalaban fogadta Andrzej Mirgat, az Eurdpai Biztonsagi és

i Szervezet (EBESZ) romaligyi fétanacsadoja

2010-08-24
A nemzeti és etnikai kisebbségi jogok orszaggyiilési biztosa hivatalaban fogadta Andrzej Mirga urat,
az Eurdpai Biztonsagi és Egyiittmiikodési Szervezet (EBESZ) r iigyi fotanacsadadjat.

3 tovabb

A roma holokauszt nemzetkdzi emléknapja

co
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2010-08-02
Dr. Kallai Ern6 kisebbségi biztos gondolatai a roma holok nemzetkozi emléknapja alkalmabol.
O tovabb

Jelentés a 2009. november 15-16-i s; bonyi eseményekrdl

2010-07-28

A nemzeti és etnikai kisebbségi jogok orszaggyiilési biztosanak jelentése a 2009. november 15-16-i
sajobabonyi eseményekrdl és az azzal 6sszefiigg6 jogértelmezési problémarol

32 tovabb
Manuel Sarrazin ldtogatasa Kallai Ernénél
2010-07-21
Manuel Sarrazin latogatast tett hivatalunkban.
3 tovabb
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Egvyvenld
Bédandsmad
Hetoseasg

AHatosagrél  Jogszabalyok

Nagy kontrasztu valtozat

vakok és gyengénlatok
szamara

TAMOP-5.5.5/08/1 -
Adiszkriminacié elleni
kiizdelem -

a tarsadalmi
szemléletformalas és a
hatésagi munka erésitése

Torvény az egyenlé
banasmadral
kdnnyen értheté nyelven

A Hatésag elérhetésége:

Budapest 1024. Margit krt. 85.
Telefon: 336-7843, 336-7851
Fax: 336-7445

Postafiok:

Pf. 672. Budapest 1539.
e-mail: ebh@ebh.gov.hu

A hatésag hirlevele

Virtualis konyvtar -
diszkriminaciéval kapcsolatos
tanulmanyok

Tajékoztato videok

Tajékoztaté a rendezett
munkatigyi kapcsolatok
igazolasanak Uj rendjérdl

A rendezett munkaugyi
kapcsolatok kdvetelményének
meg nem felel6 munkaltatok

Felhivas a megvaltozott
munkaképességii
munkavallalokat foglalkoztatéd
munkaltatok részére

Letolthet6 segédlet a
megvaltozott munkaképességi
munkavallalokat foglalkoztato
munkaltatok részére

Tajékoztaté az
esélyegyenléségi terv
elfogadasara kotelezett
szerezetekrdl

2

Partnerkapcsolatok
Nemzeti Eréforras
Minisztérium
Kozigazgatasi és
lgazsagiigyi

Minisztérium

Egyenlo Banasmoéd Hatosag

Tanacsado Testiilet  Jogesetek

Tajékoztatas a Hatésag
tigyfélfogadasaval kapcsolatban

Tekintettel arra, hogy orszagos hataskorli szerv
vagyunk, a bejelentéseket, panaszokat
diszkriminaciés ligyekben az egész orszag
tertletérélfogadjuk.  Javasoliuk, hogy azokat
elsésorban a honlapunkon megadott postafiok, vagy
e-mail cinre kuldjék el.

Tajékoztatd és letolthetd bejelentés
minta az BBH eljarasok meginditasahoz.

Mndazok szaméra, akik szemglyesen szeretnék
felkeresni a hatésagot - pl. azért, mert segitséget
kérnek a beadvanyok megfogalmezasahoz, vagy a
veliink vald taldlkozés alapjan szeretnék elddnteni,
hogy egyaltalan kérkaz eljgras meginditasat -

lehet6séget  biztositunk arra, hogy az alabbi
helyszineken és idopontokban  felkereshessék
munkatarsainkat.

Az esetleges varakozas elkerilése érdekében,
javasoliuk, hogy a megadott telefonszamokon

elézetesen sziveskedjenek bejelentkezni  az
ugyfélfogadasra.
Az egyenld banasmdd referensek neve és
elérhetdsége.

Kozérdekii Adatok

Kozbeszerzési felhivasok

AHatosag nyilvanos hatarozatai:

Az egyenl6 banasmodrdl és az esélyegyenlGség
elémozditasérol sz6l6 2003. évi CXXV. torvény 16. &
a  meghatérozza, hogy az egyenl6 banasmod
megsértése esetén a Hatésag milyen szankciot
alkalmazhat. Egyik ilyen szankcionalasi lehet6ség
a Jjogsértést megallapité hatarozat
nyilvanossagra hozatala. A Hatdéség azon
hatérozatait hozza nyilvanossagra, amelyek az
abban foglalt informéciokkal — hozzéjarulhatnak
JjévBbeni hasonl6 jogsértések megelbzéséhez, illetve,
ha a kozzététel hozzdjdrul a hatranyosan
megkUilénbdztetett személy, vagy csoport sérelmének
csokkentéséhez.

Az alabbi hatarozatok ilyen rendelkezéseket
tartalmaznak, ezért azokat honlapunkon
kozétessziik.

EBH/106/2009 (2010.07.13.-2011.01.13,)
EBH/656/2010 (2010.11.17.-2011.01.17.)
EBH/63/2010 (2010.10.27.-2011.01.27.)
EBH/804/2010 (2010.11.17.-2011.02.17.)
EBH/1144/2010 (2010.12.06.-2011.03.06.)

Akorabban kézzétett, archivalt hatarozatok itt
talalhatoak.

Téjékoztaté az Egyenld Banasméd Hatosag
2009. évi tevékenységérdl
Tajékoztaté az Egyenlé Banasmod Hatésag
2008. évi tevékenységérdl
Tajékoztaté az Egyenlé Banasmod Hatésag
2007. évi tevékenységérdl

Egyenld  Banasméd  Hatésag 2009.  évi
tevékenysége a szamok tiikrében
Egyenld  Banasméd  Hatésag 2008.  évi
tevékenysége a szamok tiikrében
Egyenlé  Banasméd  Hatosag 2007.  évi

tevékenysége a szamok tiikrében

AKkorabbi, archivalt beszamoldk itt talalhatéak

ATanacsado Testiilet jogalkotasi javaslatai:

e ATanacsado Testiilet jogszabaly modositasi
javaslata a munkakéri orvosi alkalmasséagi
véleményekkel kapcsolatos jogorvoslati
lehet6ségre vonatkozdan

e ATanacsado Testiilet a kovetkez6 jogalkotasi
javaslattal fordult a Magyar Koztarsasag
Korményahoz

e ATanacsado Testillet a jogszabaly modositasi
javaslata a fogyatékossaggal éléket érinté
ésszer(i alkalmazkodas kévetelményének
kodifikélasara

ATanécsadé Testiilet allasfoglalasai.

Diszkriminaciéval kapcsolatos tanulmanyok itt
olvashatok.

Birésagi dontések

Esélyegyenléségi tervek készitésével
kapcsolatos informaciok:

Févarosi Esélyegyenléségi Modszertani
Iroda

English contents

co

Archivum

2010.
Csiitortok,
Viktoria napja van.

Keresés

Hirek

December 23.

Tajékoztatd a Tanacsadd
Testulet 2010. december 17-ei
Ulésérdl

Téjékoztatd a Tanacsado
Testulet 2010. noveber 19-ei
Ulésérol

Az Egyenl6 Banasmod Hatosag
Eertékel6 konferencigja
Téjékoztatd a Tanacsado
Testulet 2010. oktdber 15-ei
Ulésérol

Téjékoztatd a Tanacsado

Testulet 2010. szeptember 9-ei
Ulésérdl
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FOREWORD

The European Commission against Racism and Intolerance (ECRI) was established by
the Council of Europe. It is an independent human rights monitoring body specialised
in questions relating to racism and intolerance. It is composed of independent and
impartial members, who are appointed on the basis of their moral authority and
recognised expertise in dealing with racism, xenophobia, antisemitism and intolerance.

In the framework of its statutory activities, ECRI conducts country-by-country
monitoring work, which analyses the situation in each of the member States regarding
racism and intolerance and draws up suggestions and proposals for dealing with the
problems identified.

ECRI’'s country-by-country monitoring deals with all member States of the Council of
Europe on an equal footing. The work is taking place in 5 year cycles, covering 9/10
countries per year. The reports of the first round were completed at the end of 1998,
those of the second round at the end of 2002, and those of the third round at the end of
the year 2007. Work on the fourth round reports started in January 2008.

The working methods for the preparation of the reports involve documentary analyses,
a contact visit in the country concerned, and then a confidential dialogue with the
national authorities.

ECRI's reports are not the result of inquiries or testimonial evidences. They are
analyses based on a great deal of information gathered from a wide variety of sources.
Documentary studies are based on an important number of national and international
written sources. The in situ visit allows for meeting directly the concerned circles
(governmental and non-governmental) with a view to gathering detailed information.
The process of confidential dialogue with the national authorities allows the latter to
provide, if they consider it necessary, comments on the draft report, with a view to
correcting any possible factual errors which the report might contain. At the end of the
dialogue, the national authorities may request, if they so wish, that their viewpoints be
appended to the final report of ECRI.

The fourth round country-by-country reports focus on implementation and evaluation.
They examine the extent to which ECRI's main recommendations from previous
reports have been followed and include an evaluation of policies adopted and
measures taken. These reports also contain an analysis of new developments in the
country in question.

Priority implementation is requested for a number of specific recommendations chosen
from those made in the new report of the fourth round. No later than two years
following the publication of this report, ECRI will implement a process of interim follow-
up concerning these specific recommendations.

The following report was drawn up by ECRI under its own and full responsibility.
It covers the situation as of 20 June 2008 and any development subsequent to
this date is not covered in the following analysis nor taken into account in the
conclusions and proposal made by ECRI.






SUMMARY

Since the publication of ECRI’s third report on Hun gary on 8 June 2004, progress
has been made in a number of fields covered by that report.

The enactment of the Equal Treatment and Promotion of Equal Opportunities Act in
December 2003 introduced into Hungarian law a prohibition on discrimination in a
variety of public- and private-law relationships, on nineteen grounds, including racial
origin, colour, nationality, national or ethnic origin, mother tongue and religious
convictions, and the subsequent establishment of the Equal Treatment Authority on 1
February 2005 provided individuals with a direct avenue of redress for violations of that
prohibition. The creation of this body has generated considerable interest in Hungarian
society, with nearly 500 complaints being lodged the first year, a number that has risen
steadily every since. The Act also includes an important innovation in Hungarian law, in
the form of the possibility for non-governmental organisations to act as plaintiffs in
cases where they consider a provision to be discriminatory even though no individual
has yet suffered any harm, and provisions on the sharing of the burden of proof that
are designed to overcome the difficulties often experienced by victims of discrimination
in proving their case. The possibility of turning to the Equal Treatment Authority —
empowered to impose fines on offending parties and to publish the names of bodies
that have breached the requirement of equal treatment — co-exists with other remedies
such as seeking compensation through the courts, or turning to one of the
Parliamentary Commissioners where public authorities are concerned.

The authorities have also enacted important new legislation which has improved the
asylum system in Hungary in particular by ensuring that persons granted subsidiary
protection benefit from almost the same status as refugees. Child asylum-seekers and
refugees are now entitled and indeed obliged to attend compulsory schooling, under
terms and conditions equivalent to those applicable to Hungarian nationals, from the
day of submission of their application for recognition. Importantly, the cases in which
non-citizens can be subjected to administrative detention under immigration laws have
also been restricted, and maximum lengths of detention in such cases significantly
reduced.

In June 2007, the Parliament approved a resolution on the Decade of Roma Inclusion
Programme Strategic Plan, setting a framework for action in a series of fields where
Roma experience discrimination and disadvantage in daily life. This resolution
complements a large number of measures that have been taken in recent years that
may serve to improve the situation of Roma in fields such as education and
employment. Particularly wide-ranging measures have been taken in the field of
education, with steps taken to address segregation through facilitating the access of
multiply disadvantaged children to kindergarten, introducing stricter requirements on
the manner in which local authorities draw the boundaries between catchment areas or
may organise the composition of classes within schools, and the drawing up of new
cognitive tests designed to take better account of cultural differences and socio-
economic disadvantage in testing children’s development. Some landmark decisions of
courts in this field have also been handed down in recent years, including on the basis
of the provisions of the Equal Treatment Act. A number of measures have also been
taken to increase the number of Roma employed in the police force.

In the field of minority self-governments, a series of measures were taken prior to the
last elections, which went some way towards preventing past abuses of the system.



ECRI welcomes these positive developments in Hungar y. However, despite the
progress achieved, some issues continue to give rise to concern.

As regards the Roma minority, their situation of disadvantage is such that long-term but
intensive efforts will be needed to turn it around; while many of the measures taken to
date may have a positive impact, they need to be continued and in some cases
intensified in order to achieve lasting results. In the field of employment, many
initiatives have been taken, often with a twin aim of assisting in finding employment and
in developing new skills, but these measures are often short-term and can only help a
small number of Roma at a time. In practice, Roma continue to face both a
disproportionately high rate of unemployment and discrimination in access to
employment. In the fields of education and housing, the efforts of the central authorities
are frequently hampered by the manner in which local authorities translate the
measures taken into practice: numerous abuses have been reported, and the central
authorities appear somewhat hamstrung in their efforts to achieve change. Roma
families are deprived of access to social housing by discriminatory rules and practices
of local authorities; and Roma children are still confronted with segregation in schools,
which has a devastating impact on education outcomes for these children and leaves
them with correspondingly limited future life choices and employment prospects.

A particularly alarming development has occurred in Hungary since ECRI’s third report,
in the form of a sharp rise in racism in public discourse. Antisemitic articles regularly
appear in the press and on the internet, and anti-Roma discourse appears to be
becoming increasingly virulent and wide-spread. The creation and increasing visibility
of one radical right-wing group in particular has led to grave concerns amongst
members of civil society and the government, due not only to the group’s openly anti-
Roma and antisemitic discourse but also to its paramilitary-style uniforms and insignia
that are strongly reminiscent of a right-wing party that briefly held power in Hungary
during the second World War, and during whose term in power tens of thousands of
Jews and Roma were killed. At least one act of racist violence appears to have been
linked to the racist discourse of this group.

At the same time, the very high level of constitutional protection afforded to the
freedom of expression has to date made it impossible for the authorities to legislate
effectively against racist expression: under Hungarian law, only the most extreme
forms of racist expression, i.e. incitement liable to provoke immediate violent acts,
appear to be prohibited, a standard so high that it is almost never invoked in the first
place. While it is true that legislation alone cannot turn racist attitudes around, the
almost total absence of limits on free speech in Hungary complicates the task of
promoting a society that is more open and tolerant towards its own members.

Refugees, asylum-seekers and migrants are also the subjects of prejudice and
negative stereotyping, reporting particular difficulties in gaining access to housing and
employment. Moreover, children of refugees and asylum-seekers, while entitled in
theory to benefit from the same rights to compulsory education as Hungarian children,
in practice have difficulty exercising their rights as they are met with resistance from
schools to accepting them, and, if they are accepted, frequently do not have access to
adequate assistance in learning the Hungarian language. The absence of a national
integration strategy to assist these new members of Hungarian society in participating
fully in it is a further contributing factor in the problems faced by this group.

There is also a real lack of data disaggregated by ethnicity that could assist the
Hungarian authorities in clearly identifying problems that need to be addressed and in
monitoring the effectiveness of measures already taken.



In this report, ECRI recommends that the Hungarian authorities take further
action in a number of areas.

These range from making clear information available to the public concerning the
various avenues of redress open to them in cases where they consider they have been
the victims of a breach of the prohibition on discrimination, to awareness-raising
measures aimed at officials working in various capacities with minority groups or at the
general public with the aim of tackling xenophobia and intolerance head on, to
implementing more vigourously the criminal law provisions already in force, to ratifying
certain international instruments such as Protocol No. 12 to the European Convention
on Human Rights as an extra weapon in the arsenal of the fight against racism.

ECRI strongly recommends in particular in the present report that the Hungarian
authorities keep the adequacy of the criminal law provisions against racist expression
under review. It strongly recommends that they take into account in this respect the
recommendations on criminal law provisions contained in ECRI's General Policy
Recommendation No.7 on national legislation to combat racism and racial
discrimination, and paying especial attention to ensuring that, in so far as these
standards may mean imposing certain limits on the freedom of expression, these limits
are interpreted in line with Article 10 of the European Convention on Human Rights and
the relevant case-law of the European Court of Human Rights, and requests priority
implementation for this recommendation in the next two years.

ECRI also recommends that the Hungarian authorities introduce an independent
monitoring system at national level to ensure the compliance with centrally enacted
legislation of measures taken by school maintainers; it considers that this system
should in particular be instrumental in ensuring that the prohibition on segregation is
respected in practice, and requests priority implementation for this recommendation in
the next two years.

ECRI also recommends in this report that ways of measuring the situation of minority
groups in different fields of life be identified, stressing that such monitoring is crucial in
assessing the impact and success of policies put in place to improve the situation, and
that it should be carried out with due respect to the principles of data protection and
privacy and should be based on a system of voluntary self-identification, with a clear
explanation of the reasons for which information is collected; ECRI also requests
priority implementation for this recommendation in the next two years.






FINDINGS AND RECOMMENDATIONS

Existence and Implementation of Legal Provisions

International legal instruments

1.

In its third report, ECRI urged Hungary to ratify Protocol No. 12 to the European
Convention on Human Rights.

The Hungarian authorities informed ECRI that, as the everyday work of the
Equal Treatment Authority set up under the Equal Treatment and Promotion of
Equal Opportunities Act 2003 was closely linked to the ratification of Protocol
No. 12, the experience of the Authority needed to be taken into account in
setting the date of ratification of the Protocol. ECRI notes with interest that the
authorities consider that sufficient experience has now been gathered for a step
forward to be taken, and that, while the ratification of the Protocol does not yet
appear in the legislative schedule of Parliament, the ramifications of its
ratification are currently being analysed. ECRI hopes that this analysis will be
carried out expeditiously and that a timetable for ratification will soon be
established.

ECRI strongly encourages Hungary to ratify Protocol No. 12 to the European
Convention on Human Rights as soon as possible.

In its third report, ECRI also urged Hungary to sign and ratify the Additional
Protocol to the Convention on Cybercrime, concerning the criminalisation of
acts of a racist or xenophobic nature committed through computer systems.
ECRI encouraged Hungary to sign and ratify the United Nations Convention on
the Protection of the Rights of All Migrant Workers and Members of their
Families. It furthermore recommended that Hungary ratify without delay the
Revised Social Charter and the Convention on the Participation of Foreigners in
Public Life at Local Level.

As regards the Additional Protocol to the Convention on Cybercrime, the
authorities have indicated that certain acts covered by the Protocol are not
currently punishable under Hungarian law. They have also indicated that,
despite their legislative efforts in this direction, the present constitutional
position with respect to the balance to be found between freedom of expression
and the prohibition of hate speech? make it impossible to predict when the
Protocol may be ratified.

As of April 2008, the procedure for ratifying the Revised Social Charter was well
under way, and the authorities planned to table the relevant Bill in Parliament
before the summer. In addition, since ECRI’'s third report, the United Nations
Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families has been translated into Hungarian and made available for
consultation; however, little progress has been made towards ratifying the
Convention on the Participation of Foreigners in Public Life at Local Level.

ECRI encourages Hungary to ratify the Revised Social Charter without delay
and reiterates its recommendation that Hungary ratify as soon as possible the
Convention on the Participation of Foreigners in Public Life at Local Level and

! see below, Anti-discrimination bodies and other institutions.
2 See below, Provisions covering racist expression.
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the United Nations Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families.

It urges the Hungarian authorities to find a solution as soon as possible so as to
open the way towards ratifying the Additional Protocol to the Convention on
Cybercrime, concerning the criminalisation of acts of a racist or xenophobic
nature committed through computer systems.

Provisions covering racist expression

9.

10.

12

In its third report, referring to amendments to Article 269 of the Criminal Code
adopted in December 2003, ECRI recommended that the authorities actively
implement this new legislation aimed at reinforcing the fight against racism, at
the same time drawing attention to the need to apply these provisions in
conformity with Article 10 ECHR and the related case-law of the European
Court of Human Rights. Subsequently, however, these amendments were
struck down by the Constitutional Court, which considered that they infringed
the acceptable limits on freedom of expression as protected by the Constitution.
In its decision (No. 18/2004), it reaffirmed its previous case-law (Decisions
Nos. 30/1992 and 12/1999, themselves relying on positions taken by the
Supreme Court at the turn of the twentieth century), reasoning that the legislator
could limit freedom of speech through criminal sanctions only in cases of the
most dangerous conduct, i.e. behaviour capable of whipping up such intense
emotions in the majority of the people that, upon giving rise to hatred, they
could result in the disturbance of the public peace; moreover, the Court
stressed that an abstract threat is insufficient to meet this threshold: the danger
to the public peace must be “clear and present”. As a result of this judgment —
and whereas, in the views of many actors involved in combating racism, the
Constitution could be interpreted differently — incitement against specific
communities is not criminalised, and only the most extreme forms of hate
speech, i.e. incitement liable to provoke immediate violent acts, are presently
outlawed under Article 269 of the Hungarian Criminal Code. Moreover, as
currently interpreted by the Constitutional Court, the Constitution appears to
leave only a very narrow margin to legal draftsmen in defining what action may
constitute a criminal offence when the freedom of speech has to be balanced
against the protection of others’ rights.

Two new attempts have been made since this judgment was delivered to
introduce broader prohibitions on hate speech into Hungarian law. In early
2008, on the initiative of six of its members, Parliament enacted a new
amendment to the Criminal Code, taking a new approach based on abuse, and
which would allow the prosecutor to initiate an investigation on broader
grounds, including non-verbal abuse (such as the use of Nazi salutes). In
October 2007, at the government's initiative, Parliament had also already
amended the Civil Code. Previously, only identifiable individuals who were
personally targeted by insulting or defamatory statements could seek civil law
remedies such as damages; under the 2007 amendments, this right would be
extended to individuals or associations belonging to a group of people generally
targeted by broadly defined insults based on national, ethnic or racial identity.
However, neither of these sets of provisions has come into force, as they were
each referred to the Constitutional Court for review prior to their promulgation.
The Court was asked to examine the provisions from a number of angles,
including possibly disproportionate limits on freedom of expression, questions
as to whether the provisions were sufficiently clear to ensure legal certainty,
possible discrimination against persons who are not members of minority
groups protected by the provisions, and possible infringements of the right to
self-determination of members of civil society organisations who did not feel
insulted by a given statement but whose association decided to initiate legal



proceedings. On 30 June 2008, the Constitutional Court found the 2008
amendments to the Criminal Code unconstitutional.®> At the time of writing, the
result of the review of the Civil Code was not yet known.

11. ECRI notes that, whatever the final evaluation made of any possible technical
flaws in the remaining civil law provisions at issue, unless there is a significant
development in constitutional case-law, it would appear that there is little
chance that these or any future attempts to strengthen the legislation against
hate speech in Hungary may come into force. In this context, ECRI recognises
the efforts made by the Hungarian legislative and executive powers to
strengthen the legislation applicable in this field. ECRI notes with particular
concern that the present situation in Hungary may not be in conformity with the
case-law of the European Court of Human Rights.

12. ECRI recalls in this context the standards set forth in its own General Policy
Recommendation No. 7 on national legislation to combat racism and racial
discrimination, in which it recommends the prohibition under the criminal law of
a wide range of acts including, inter alia, public incitement to violence, hatred or
discrimination, public insults and defamation, or threats against a person or a
grouping of persons on the grounds of their race, colour, language, religion,
nationality, or national or ethnic origin.* ECRI also recalls that in the same
recommendation, the criminalisation of the public expression, with a racist aim,
of an ideology which claims the superiority of, or which depreciates or
denigrates, a grouping of persons on the grounds of their race, colour,
language, religion, nationality, or national or ethnic origin is also
recommended.®

13. ECRI strongly recommends that the Hungarian authorities keep the adequacy
of the criminal law provisions against racist expression under review. It strongly
recommends that they take into account international standards in this respect,
including the recommendations on criminal law provisions contained in ECRI’s
General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination, according to which the law should penalise racist acts
including public incitement to violence, hatred or discrimination as well as public
insults, defamation or threats against a person or a grouping of persons on the
grounds of their race, colour, language, religion, nationality, or national or ethnic
origin. It recommends that the authorities pay special attention in this regard to
ensuring that, in so far as these standards may mean imposing certain limits on
the freedom of expression, these limits are interpreted in line with Article 10 of
the European Convention on Human Rights and the relevant case-law of the
European Court of Human Rights. ECRI further recommends that the
Hungarian authorities take measures to increase awareness among judges of
international standards against racist expression.

14. In its third report on Hungary, ECRI also encouraged the Hungarian authorities
to take into account the recommendations on criminal law provisions contained
in its General Policy Recommendation No. 7 on national legislation to combat
racism and racial discrimination, according to which the law should penalise
racist acts including: the public denial with a racist aim of the crime of genocide;
the dissemination and distribution with a racist aim of racist material; and the
creation and activities of a group which promotes racism.

® Decision No. 236/A/2008. AB

* ECRI General Policy Recommendation No. 7, paragraphs 18a-c (and paragraphs 38-40 of the
Explanatory Memorandum).

® ECRI General Policy Recommendation No. 7, paragraph 18d (and paragraphs 38-39 of the Explanatory
Memorandum).
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15.

16.

ECRI notes that in addition to the provisions examined above, proscribing the
most extreme forms of racist expression,® Article 269B of the Criminal Code
prohibits the use of certain totalitarian symbols. However, beyond this specific
prohibition, none of the additional forms of racist expression listed above are
prohibited under the criminal law in Hungary.

ECRI again encourages the Hungarian authorities to take into account the
recommendations on criminal law provisions contained in its General Policy
Recommendation No. 7 on national legislation to combat racism and racial
discrimination, according to which the law should penalise racist acts including:
the public denial with a racist aim of the crime of genocide; the dissemination
and distribution with a racist aim of racist material; and the creation and
participation in the activities of a group which promotes racism. It recalls in this
respect its recommendation made above with respect to the ratification of the
Additional Protocol to the Convention on Cybercrime, concerning the
criminalisation of acts of a racist or xenophobic nature committed through
computer systems.

Criminal law provisions covering racially motivated offences

17.

18.

19.

Article 174B of the Criminal Code defines specific offences, notably acts of
violence, cruelty, or coercion by threats, committed against persons who are
members or supposed members of national, ethnic, racial or religious groups.
These offences are subject to more severe penalties than similar offences
committed against persons not belonging to such groups. There is no specific
form of crime or aggravating circumstance related to acts committed against
property with a hate motivation; property is protected regardless of any special
characteristics of the victims.

The Hungarian authorities have indicated that the overall scheme of specific,
hate-motivated offences in Hungary includes the offences of genocide
(Article 155 of the Criminal Code) and apartheid (Article 157), as well as the
offences of violence against a member of a national, ethnic, racial or religious
group (Article 174/B), incitement against a community (Article 269), and use of
symbols of despotism (Article 269/B), mentioned above. In addition, certain
articles of the Criminal Code, such as those covering murder or grievous bodily
harm, expressly grant judges discretion to take account in sentencing offenders
of the latters’ “base motivations”, where these are averred, and the Supreme
Court has given guidance to judges on such matters. It is thus open to the judge
in each such case to consider an offender’s racist motivation as a form of base
motivation and take it into account as an aggravating circumstance. Racist
motivation is not, however, expressly listed in the relevant provisions as a form
of base motivation, and no general provision exists in Hungarian law under
which, for all ordinary criminal offences, racist motivation constitutes an express
aggravating circumstance. ECRI observes that as a result, it is practically
impossible to monitor the situation with respect to racially motivated offences in
Hungary; moreover, the absence of such a provision may mean that ordinary
offences committed with racist motivations are not systematically prosecuted or
punished as such.’

ECRI recommends that the Hungarian authorities make specific provision in the
criminal law for racist motivations for ordinary offences to constitute an
aggravating circumstance, taking account of the recommendations contained in
ECRI's General Policy Recommendation No. 7 on national legislation to combat
racism and racial discrimination.

® See above, paragraphs 9-13.

" See below, Implementation of existing provisions of criminal law.
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Implementation of existing provisions of criminal | aw

20.

21.

22.

23.

24.

In its third report on Hungary, ECRI reiterated its recommendation concerning
the need for more vigorous implementation of criminal law provisions relating to
the fight against racism. It recommended that further human and financial
resources be allocated to measures aimed at ensuring that the investigation
and prosecution of racist crimes are carried out in a thorough and systematic
fashion, and that the Hungarian authorities continue their efforts to provide
training to police officers, legal advisers, prosecutors and judges on issues
pertaining to the implementation of criminal legislation addressing racism and
racial discrimination.

Statistics do not appear to be readily available concerning the application of the
criminal law provisions described above,® whether as regards convictions
recorded, prosecutions initiated or complaints lodged. In addition, as
Article 174B of the Criminal Code applies only to certain racist offences against
the person, figures on the application of this provision could not in any case
provide any indication as to the prevalence of racially motivated crimes against
property. The Hungarian authorities have also indicated that, as regards
ordinary offences for which judges may have exercised their discretion to
impose a heavier sentence due to the racist motivation of the offender, such
verdicts would list the broader “base motivation” as the aggravating factor, not
racism, meaning past cases involving racism would again not be easy to
identify.

Doubts continue to be reported as to whether all cases in which crimes may
have been committed for racist motives are systematically investigated and
prosecuted as such. Reasons advanced for this situation include the reluctance
of some victims to pursue the issue,® the fact that the harsher penalties
provided for under Article 174B of the Criminal Code mean alleged perpetrators
have a strong interest in not admitting to any racist elements in the acts they
committed, as well as the usual difficulties experienced in proving racist
motivations. It has been reported that in some instances, even where there was
strong enough evidence of racist motivations to support an indictment for racist
violence, the offence was finally treated by the courts as having arisen solely
out of a conflict situation rather than as having had racist motivations.

As regards hate speech in particular, many NGOs voice deep disappointment at
the highly restrictive interpretation applied by the courts to the limits that may be
imposed on free speech in this context. Many argue that the existing provisions of
the Constitution could be interpreted differently and a different balance struck
between freedom of expression and freedom from hate speech. Others observe
that even when conditions exist in which the present interpretation of Article 269 of
the Criminal Code could have been used as a basis for bringing criminal charges,
reliance has instead been placed on provisions concerning simple breaches of the
peace.

In early 2008, the Chief Prosecutor’s Office of the capital brought proceedings for
the dissolution of a newly created radical right-wing group.’ It seems that these
proceedings are not based on the provisions of the Criminal Code, however, but
on the Associations Act; the key question for the court is whether the organisation
is acting contrary to its own articles of association or to the Associations Act, for
example by restricting the liberty of other groups or by arming its members. The

® See above, Provisions covering racist expression, Criminal law provisions covering racially motivated
offences.

® See also below, Racist violence.

19 see below, Racism in Public Discourse.
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authorities have observed that similar proceedings were brought several years
ago against another extreme right-wing organisation, which was dissolved by the
Budapest Court on 1 December 2004.*

ECRI urges the Hungarian authorities to intensify their efforts to ensure a more
vigourous implementation of criminal law provisions relating to the fight against
racism.

In this context, ECRI reiterates its recommendation that further human and
financial resources be allocated to measures aimed at ensuring that the
investigation and prosecution of racist crimes are carried out in a thorough and
systematic fashion.

It also reiterates its recommendation that the Hungarian authorities continue their
efforts to provide training to police officers, legal advisers, prosecutors and judges
on issues pertaining to the implementation of criminal legislation addressing
racism and racial discrimination.

ECRI recommends that the Hungarian authorities take steps to introduce
systematic and comprehensive monitoring of all incidents that may constitute
racist offences, covering all stages of proceedings, including complaints lodged,
charges brought and convictions recorded. It draws the authorities’ attention in
this respect to ECRI's General Policy Recommendation No. 11 on combating
racism and racial discrimination in policing, and in particular to Part Il of the
Recommendation, concerning the role of the police in combating racist offences
and monitoring racist incidents.

Legislation to combat racial discrimination

29.

30.

31.

In its third report on Hungary, ECRI welcomed the enactment of the Equal
Treatment and Promotion of Equal Opportunities Act (hereinafter: “Equal
Treatment Act”) in December 2003 and recommended that the Hungarian
authorities implement it swiftly and monitor its application closely. It encouraged
the authorities to inform the general public about the content and scope of the
Act. It also encouraged the authorities to organise training for judges and legal
advisers on the content and implementation of the civil and administrative
provisions aimed at combating discrimination, including the new legislation.

ECRI recalls that the Equal Treatment Act prohibits both direct and indirect
discrimination on 19 express grounds, including racial origin, colour, nationality,
national or ethnic origin, mother tongue and religious convictions. The Act
covers a broad range of fields such as employment, social security, health care,
housing, education and training, and supply of goods and services, and applies
to a wide range of actors in both the public and private sectors. Positive
measures of temporary duration aimed at promoting equal opportunities for
certain disadvantaged groups are expressly permitted. The Act provides for the
burden of proof to be shared between the victim and the discriminator in
administrative and civil law. In addition, the Act provides for the setting up of an
Authority in charge of ensuring compliance with the principle of equal
treatment.™

Since its enactment, the Equal Treatment Act has been amended on several
occasions. It now expressly prohibits unlawful segregation. In order to bring the
Act into line with Council Directive 2000/43/EC, it is now provided that the

" As regards the atmosphere surrounding the hearings in the present case, see below ibid.
2 See below, § 174.
13 See below, Anti-discrimination bodies and other institutions, for more details regarding the Authority.
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general exemption clause contained in Article 7(2) of the Act can no longer be
invoked in cases of direct discrimination on the grounds of race, colour,
nationality or national or ethnic origin; only certain specific exemption clauses
enumerated in the Act and related to the particular legal relation in question
may be invoked in cases of direct discrimination on these grounds. In the field
of employment, the payment of different salaries, wages or other benefits to
individuals on the basis of their sex, colour, race, nationality or national or
ethnic origin is now always considered to violate the principle of equal treatment
(i.e. it cannot be justified in any circumstances). Institutions financed by the
State budget and employing more than 50 people, as well as legal entities in
which the state has a majority ownership, are also now required to adopt an
equal opportunities plan, and the Equal Treatment Authority is entitled to
monitor whether or not such a plan has been adopted.**

At the procedural level, another significant innovation is the possibility for NGOs
and other organisations representing special interests to institute public interest
(actio popularis) claims, not only where they consider there has already been a
violation of the principle of equal treatment based on an essential characteristic
of an individual (i.e. one of the grounds listed under Article 8 of the Act) and
affecting a larger group of persons that cannot be accurately identified, but also
where there is an imminent threat of such a violation. As regards the shared
burden of proof, some initial problems, where first instance courts did not apply
the mechanism correctly, were rectified at second instance and ECRI has not
been informed of any subsequent similar cases. In addition, the new rules no
longer require complainants to demonstrate that they have in fact been treated
differently from another individual not possessing the relevant characteristic: it
is sufficient for complainants to show that in a hypothetically comparable
situation, such a person would be treated more favourably.

ECRI welcomes the above-mentioned improvements to the Equal Treatment
Act, which constitute an important part of the fight against racial discrimination
in Hungary and generally reflect the standards contained in ECRI's General
Policy Recommendation No. 7 on national legislation to combat racism and
racial discrimination.

ECRI recommends that the Hungarian authorities ensure that sufficient financial
and human resources are available to the Equal Treatment Authority to allow it
to fulfil its terms of reference, especially taking into account the Authority’s new
powers with respect to the monitoring of the adoption of equal opportunities
plans by employers.

Anti-discrimination bodies and other institutions

35.

36.

In its third report, ECRI examined the powers, functioning and co-ordination
between the various existing or soon to be created specialised bodies involved
in the fight against racism and racial discrimination and made a number of
recommendations in these respects. It recommended, inter alia, that the
Hungarian authorities grant sufficient human and financial resources to each of
the existing and future bodies involved in the fight against racism and racial
discrimination adequate powers to enable them to operate in the best possible
conditions.

Below, issues specific to each of the various bodies are dealt with in turn,
followed by over-arching questions concerning co-ordination and co-operation.

% See below, Anti-discrimination bodies and other institutions, for more details regarding the monitoring by
the Equal Treatment Authority of equal opportunities plans.
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- Equal Treatment Authority

In its third report, in addition to its recommendation that adequate resources be
granted to this body, ECRI strongly encouraged the authorities to consider
guaranteeing full independence to the Equal Treatment Authority, with due
regard to ECRI's General Policy Recommendations Nos. 2 and 7.

The Equal Treatment Authority commenced functioning on 1 February 2005,
and its case-load has increased significantly each year since then. 491 cases
were filed with the Authority in 2005, 592 in 2006, and 756 in 2007."> Of the
cases filed in 2006, 202 were closed by a binding decision.'® Amongst these,
infringements of the requirement of equal treatment were found in 13% of
cases; arrangements were found between the complainant and the party
complained against in 6% of cases; 35% were dismissed as unfounded after an
examination on the merits; a further 20% were dismissed without an
investigation on the merits as they fell outside the Authority’s powers; and 26%
were dismissed on procedural grounds.!” The Authority has noted that many
individuals introduce complaints without having first received legal advice; it
provides information to these complainants to help increase their understanding
of the law. It also provides information on the availability of free legal advice and
refers complainants to the Anti-Discrimination Lawyers’ Network of the Ministry
of Justice and Law Enforcement where appropriate.

In parallel with its key role in dealing with individual complaints, the Authority
has taken a number of steps to increase public awareness of its work and of the
important issues that fall within its remit. These include the launch of its official
website (www.egyenlobanasmod.hu) and of a second site (www.antidiszko.hu)
aimed at making antidiscrimination information available to the general public in
more accessible form, as well as the publication of a short pamphlet outlining
the Authority’s powers and procedural rules and the distribution of a regular
newsletter to several thousand recipients. The Authority’s members and staff
participate regularly in conferences and other awareness-raising events
organised by both public bodies and civil society actors; they also appear
regularly in the media. ECRI welcomes these initiatives and observes that the
continually rising number of cases lodged with the Authority no doubt indicates
a growing level of public awareness of the existence of this body. However, the
high proportion of cases (a total of 55% in 2006) dismissed either as unfounded
on the merits or because they fell outside the Authority’s remit would seem to
indicate that, for the moment at least, there remains a certain lack of
understanding in Hungary of the concept of discrimination, as well as a certain
lack of knowledge of the Authority’s fields of competence. In this context, ECRI
regrets that no follow-up appears to have been given to the Authority’s proposal
that both the obligation to observe the principle equal treatment and the
relevant legal avenues of redress available to members of the public form part
of the compulsory training of public servants.®

!5 All figures given for 2005 and 2006 were drawn from the relevant annual reports of the Equal Treatment
Authority. At the time of writing, full figures for 2007 were not yet available; where these appear, they are
based on information provided in writing by the Equal Treatment Authority to ECRI during its visit.
Questions of substance (fields in which discrimination occurs, grounds on which it is based) are dealt with
below, under Discrimination in Various Fields and Vulnerable/Target Groups.

® The remaining 390 cases were either referred to another authority (49) or still pending at the end of the
year (35), or were dealt with through the provision of advice rather than by initiating an investigation (306).
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Withdrawal of the complaint, lack of action by the complainant, procedure already commenced before

another competent body, etc.
18 Equal Treatment Authority, Annual Report 2005, pp. 55-56.
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41.

42.

43.

As part of the recent amendments to the Equal Treatment Act,* the Equal
Treatment Authority was given the power to investigate whether employers
obliged to do so have approved an equal opportunities plan. ECRI understands,
however, that this power is limited to examining whether or not such a plan
exists, and to imposing a fine if not; it does not appear to extend to investigating
the adequacy of the contents of the plan. Even so, the new power imposes a
considerable new workload on the Authority, with all the financial and human
resource implications that entails.?

Since ECRI’s third report, the legal status of the Equal Treatment Authority has
changed, in that it is no longer subject to ministerial supervision but to
ministerial direction.”* This would appear to signal a diminishing of the
Authority’s independence. ECRI notes that, as regards preservation from
interference in the substance of the Authority’s work, Article 13(2) of the Equal
Treatment Act, which previously provided that the Authority worked “under the
instruction of the government, under the supervision of a member of the
government”,?? has been repealed, and the Act now simply provides (Article
13(3)) that “[tihe Authority shall not be instructed in relation to exercising its
duties defined in this Act”. In budgetary terms, however, the situation is not so
clear, as the Authority’s budget is now placed (albeit with its own budgetary
line) within the budget of the Ministry of Social and Labour Affairs. It may be
noted in this context that the Authority continues to have jurisdiction throughout
the territory of Hungary; however, it does not have regional or local branches. In
the majority of cases occurring outside the capital, the investigating officers of
the Authority are therefore obliged to travel to the seat of the local government
where the applicant resides in order to hold a hearing. The Authority has drawn
up a proposal to formalise its present arrangements with the Houses of Equal
Opportunities® and in particular to ensure that a certain number of procedures
are completed at local level before applications are sent to the Authority itself.
However, despite these measures and despite an increase in staff previously
granted by the government, in the light of the Authority’s continually increasing
workload, further resources may again be needed in future.

ECRI recalls its recommendation above with respect to the resources available
to the Equal Treatment Authority. It further recommends that the Hungarian
authorities take measures to raise awareness among national and ethnic
minority groups of the anti-discrimination legislation now in force — including as
to what is meant by discrimination — and the mechanisms available for invoking
this legislation.

- Parliamentary Commissioner for the Rights of National and Ethnic
Minorities

In its third report, referring to its earlier recommendation on the possibility of
granting the Parliamentary Commissioner for the Rights of National and Ethnic
Minorities the power to lodge complaints before the courts, ECRI urged the
Hungarian authorities to extend the Commissioner’'s mandate with due regard
to ECRI's General Policy Recommendation No.2 on specialised bodies to
combat racism, xenophobia, antisemitism and intolerance at national level and

¥ Introduced by Articles 3 and 12(1) of Act CIV of 2006; in force since 1 January 2007.

20 Concerning further possible sanctions against offending employers, see below, Discrimination in Various
Fields — Employment.

21 Amendment of Government Decree No. 362/2004 (XI1.26) by Government Decree No. 332/2006

(X11.23).

22 ECRI, Third Report on Hungary, § 34.

% See below, Co-operation and co-ordination between the various specialised bodies involved in the fight
against racism and racial discrimination.
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General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination.

ECRI notes from the outset that the Commissioner continues to provide a highly
valuable avenue of recourse to members of national and ethnic minorities
regarding unconstitutional practices essentially in the public domain.?* This
body’s powers, based on the Hungarian Constitution, have remained as strong
as they were at the time of ECRI's third report. The creation of the Equal
Treatment Authority and the absence of any clear legislative delineation of the
limits of the two bodies’ respective powers has not reduced the scope of action
of the Parliamentary Commissioner but means that in some cases, concerning
public authorities in particular, applicants who belong to a national or ethnic
minority may have a choice of avenues of redress, providing different
remedies: whereas the Equal Treatment Authority can impose a fine on parties
that have breached the requirement of equal treatment, the Parliamentary
Commissioner primarily seeks an amicable solution and may make
recommendations for broader change.

ECRI observes that the two other Parliamentary Commissioners (for Civil
Rights and Data Protection respectively), while they do not specialise in the
fields covered by ECRI's mandate, may from time to time be called upon to deal
with matters relevant to ECRI. The Parliamentary Commissioner for Civil Rights
released a report in April 2008 concerning a complaint lodged with respect to
Debrecen Reception Centre,” and questions related to the protection of
personal data are often of direct interest to members of national and ethnic
minorities.”® ECRI therefore welcomes the good relationship established
between the Parliamentary Commissioner for the Rights of National and Ethnic
Minorities and the Data Protection Commissioner,?’ and hopes that all three
institutions will continue to maintain open and constructive working relationships
with each other.

Finally, ECRI notes that the Parliamentary Commissioner for the Rights of
National and Ethnic Minorities has a specific role to play in protecting the rights
to which members of national and ethnic minorities may be entitled, and which
is distinct from the antidiscrimination role played by the Equal Treatment
Authority.

- Co-ordination and co-operation between the various bodies involved in
the fight against racism and racial discrimination

While ECRI welcomed in its third report the establishment of many new bodies
working in the field of its mandate, it drew the authorities’ attention to the vital
need for coordination and cooperation between all existing bodies and for the
continuity of programmes that have demonstrated their effectiveness. It hoped
that the new institutions would operate in close cooperation with the
Parliamentary Commissioner for the Rights of National and Ethnic Minorities
and with the Office for National and Ethnic Minorities in order to avoid any
overlap or gaps in the work of all of these institutions.

24 For detailed information on the Commissioner’s work, see his annual reports.
% See below, Vulnerable/Target Groups, - Migrants, refugees and asylum-seekers.
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See throughout the present report, and in particular below, Monitoring Racism and Racial

Discrimination.

2 Parliamentary Commissioner for the Rights of National and Ethnic Minorities, Annual Report 2004,
Chapter VI.1.
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An additional source of overlaps may arise due to the possibility for individuals
to choose to refer their complaint both to the Equal Treatment Authority and to a
competent court. Many sources have pointed out that there is not a complete
overlap between these two bodies, as the remedies that may result from the
two types of proceedings are not the same: whereas the Equal Treatment
Authority may impose a fine on an offending party, the courts are empowered to
award compensation to the victim. A complainant may prefer to turn first of all to
the Authority, where proceedings are simple and fast, seeking the imposition of
a fine against another party, and then to present the Authority’s findings as
persuasive evidence to a court in order to support and expedite a subsequent
claim of damages. If, however, the complainant turns to a court while his or her
complaint is still pending before the Authority, the latter must suspend its
proceedings until the court has decided the case, and the court’s conclusions
are binding on the Authority. ECRI observes that, while these arrangements
may appear obvious to lawyers, complainants less well versed in procedural
issues may not find them so easy to grasp. It is thus particularly important —in
order to ensure both the effective protection of individuals and the efficient
functioning of the institutions set up in this field — that complainants (who are
not required to have legal representation before the Equal Treatment Authority)
have access to clear and simple information explaining the different remedies
that may be granted by the different bodies, and the effect in practice of lodging
a number of complaints simultaneously.

ECRI notes with interest that in late 2006, in order to improve accessibility for
people outside Budapest, the Equal Treatment Authority signed a formal co-
operation agreement with the Houses of Equal Opportunities now operating in
each of Hungary’s 19 counties. Under the agreement, the Authority will provide
legal and practical training to staff of the Houses, to enable them to provide
local complainants with legal advice and refer any apparent cases of
discrimination to the Authority. The Houses are to provide rooms for holding
hearings where necessary, as well as a weekly customer service for
complainants. To date the Authority has run one training event attended by all
the Houses, and several sessions with representatives of Houses in various
counties.

ECRI recommends that the Hungarian authorities make available clear and
comprehensive information to the public regarding the various avenues of
redress available to individuals where they feel that they have been victims of
violations of the principle of equal treatment or, where applicable, of their rights
as members of national or ethnic minorities; this information should cover the
rights and grounds protected, the various remedies available, the procedures to
be followed and the effects of bringing several sets of proceedings
simultaneously.

ECRI reiterates its recommendation that the Hungarian authorities ensure that
sufficient human and financial resources are given to the anti-discrimination
network to enable it to act as an efficient tool to help combating any form of
discrimination against Roma throughout Hungary.

Provisions governing the rights of national and eth nic minorities

52.

In its third report on Hungary, while recognising the positive role of the minority
self-government system in the protection and enforcement of the rights of the
national and ethnic minorities in Hungary, ECRI recommended that the
Hungarian authorities continue their review of this system in order to identify
and address any shortcomings, either in the relevant legislation or existing
practice, so as to increase the efficiency and the credibility of such institutions.
ECRI also encouraged the Hungarian authorities to give national and ethnic
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minorities the possibility of exercising their legally guaranteed right to be
represented in Parliament as soon as possible.

- Minority self-government system

In making the above recommendations, ECRI acknowledged the efforts already
made in the area of the rights of national and ethnic minorities and noted that
Act No. LXXVII of 1993 on the Rights of National and Ethnic Minorities was
generally regarded as a comprehensive and progressive tool for the protection
of the rights of minorities. However, it also noted that it was generally argued
that there was a need to review certain shortcomings identified in the practice of
minority self-government. Key shortcomings under the provisions in force at the
time of ECRI’s third report included serious abuses with respect to candidacies
in the 2002 minority self-government elections, with many candidates standing
in elections for local self-governments of minorities with which they had no links.
Minority self-governments were also reported to have only rarely exercised their
right to co-manage or co-run public institutions such as schools, museums and
cultural centres, in part due to the lack of available public funding to cover such
transferred activities. Difficult relationships were also reported between minority
self-governments and local authorities, again due partly to questions of
funding.?®

Large-scale amendments were made to the law governing minorities in 2005
(Law No. CXIV/2005). These amendments introduced a three-tier system,
providing for minority self-governments to be created at regional level as well as
at the existing local and national levels. In addition, in order to remove barriers
to voter turnout, voters are now able to cast their votes locally for all minority
self-government elections, including those at national level. Specific measures
were also taken with the aim of ensuring that in future, only persons belonging
to national and ethnic minorities would be able to elect their self-governments
and stand as candidates in the relevant elections: voters are now required to
register on specific electoral rolls set up for the duration of the minority self-
government elections (in order to protect personal data, these rolls are not
published but are kept by the local notary and are maintained only until the final
results of the elections have been established); candidates must also be
registered on these electoral rolls and can no longer be nominated by
individuals but must be nominated by an organisation whose charter includes
the representation of the relevant national or ethnic minority and which has
been operating for at least three years; candidates must also make a statement
that they are familiar with the language and culture of the national or ethnic
minority they seek to represent.

Notwithstanding the scale of these changes, a number of actors in the field of
national and ethnic minority rights have voiced concerns about the new rules. In
particular, the reliance on individuals’ self-declaration as a member of a national
or ethnic minority, coupled with the fact that electoral bodies are not entitled to
investigate the truth of such declarations, means that abuses of the right to vote
may still occur. At the same time, fears have been expressed that the
requirement that voters register their ethnicity in writing with the local
authorities, rather than registering with their minority self-governments, may
discourage voters from enrolling to vote. In this respect it has been noted that
considerably fewer persons registered as voters in the 2006 minority self-
government elections than the number having declared their affiliation to a
minority in the 2001 census. Allegations were also made that in some cases,
local authorities had acted to impede the registration of a sufficient number of

28 Advisory Committee on the Framework Convention for the Protection of National Minorities: Second
Opinion on Hungary, adopted on 9 December 2004 (ACFC/INF/OP/11(2004)003), §824-29, 113-119.
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voters to elect a minority self-government. Furthermore, concerns remain under
the new system with respect to the participation of minority representatives in
local government decision making, as well as with respect to financial
management issues.?’ These concerns led the Parliamentary Commissioner for
National and Ethnic Minority Rights to propose the introduction of a series of
new safeguards, to guarantee the proper involvement of minorities in the
election process and to exclude abuses.®* The authorities have noted that
consultations continue in this field, and that a legal working group has been set
up under the auspices of the State Secretariat for the National and Minority
Policy, which includes representatives of the national and ethnic minorities.
Over and beyond legal matters, the authorities have also emphasised that, in
addition to general operational support, task-based financial support is now
provided for, allowing minority self-governments to apply for funding to
implement specific activities for the protection and promotion of minority
interests.

ECRI recommends that the Hungarian authorities continue to keep the minority
self-government system under review in order to identify and address any new
or remaining shortcomings, either in the relevant legislation or existing practice,
and so as to increase the efficiency and the credibility of such institutions and
ensure that they are able to fulfil the positive role for which they were
conceived.

- Representation of national and ethnic minorities in Parliament

Since ECRI’s third report, no changes have been made to the laws governing
elections to the national Parliament in order to provide specifically for the
representation of national and ethnic minorities in that forum. Some members of
national or ethnic minorities have been elected to the national and European
Parliaments on mainstream party lists. However, some minority representatives
have argued that the current situation does not suffice to ensure the proper
representation of minority interests at national level.

In recent months the Prime Minister's Office and the Parliamentary
Commissioner for National and Ethnic Minority Rights have drawn up proposals
to improve the situation. At the time of writing, political consultations with the
parliamentary parties had not yet begun, however. It may be noted in this
context that a broad consensus will be required to achieve any change, as, in
accordance with Article 71(3) of the Constitution, a two-thirds majority of
members voting in Parliament is needed to change the laws governing elections
to Parliament.

ECRI encourages the Hungarian authorities to pursue their efforts so as to open
the way, as soon as possible, for national and ethnic minorities to exercise their
legally guaranteed right to be represented in Parliament.

Racism in Public Discourse

In its third report on Hungary, ECRI strongly encouraged the Hungarian
authorities to strengthen their efforts to carry out awareness-raising campaigns
on the problems of racism and intolerance, not only in the capital and the large
cities, but also and particularly, in small local communities and less populated
regions.

% See in particular Parliamentary Commissioner for National and Ethnic Minority Rights, Annual Report for

2006.

%0 Parliamentary Commissioner for National and Ethnic Minority Rights, Annual Report for 2006.
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Since then, and apparently building on, at least in part, from a series of highly
charged anti-government demonstrations at the end of 2006, there has been a
disturbing increase in racism and intolerance in public discourse in Hungary. In
particular, the creation and rise of the radical right-wing Hungarian Guard
(Magyar Garda) — a group bearing close ties to a well known radical right-wing
political party — is consistently cited as a cause for deep concern. Since its
creation in August 2007 and the public swearing in of several hundred new
members in October 2007, the Hungarian Guard has organised numerous
public rallies throughout the country, including in villages with large Roma
populations; despite apparently innocuous articles of association, amongst the
group’s chief messages is the defence of ethnic Hungarians against so-called
“Gypsy crime”. Members of the Hungarian Guard parade in matching,
paramilitary-style black boots and uniforms, with insignia and flags closely
resembling the flag of the Arrow Cross Party, an openly Nazi organisation that
briefly held power in Hungary during World War Il, and during whose spell in
power tens of thousands of Jews and Roma were killed or deported.

In January 2008, the Prosecutor General initiated court proceedings to ban the
Hungarian Guard; at the time of writing, these proceedings were still pending.®
As reported by eyewitnesses, an ugly atmosphere prevailed, however, at the
hearing held in spring 2008. No police were present outside the courtroom, and
dozens of uniformed members of the group blockaded the room, filling it with
their own supporters and physically preventing members of the public not
wearing the group’s colours from entering. A complaint, which is also still
pending, was lodged against the judge for failing to keep order.

Other extremist marches and rallies have also been held in recent months,
along with increasingly strong counter-demonstrations. In February 2008, an
annual rally commemorating the attempt by German and Hungarian troops to
break out of a besieged Budapest in 1945 was held in the Budapest city centre.
During the march, a wooden cross displaying the words “Blood and Honour”
(the name of the banned extremist group® of which the organiser of the rally
was formerly a leader) was erected. At the same time, hundreds of anti-fascists
protested nearby. In March, a neo-Nazi rally outside a Budapest ticket office
attracted around 1000 demonstrators; close by, around 3000 people, including
the Prime Minister, held a counter-demonstration.*®

Beyond the contents of the message propounded by the Hungarian Guard, civil
society actors have emphasised their concern that some mainstream political
parties have made little or no effort to distance themselves from the group,
sending at least an implicit message to the broader public that there is nothing
disquieting in its stance. Some NGOs have also underlined that by repeatedly
giving prominent coverage to this group — which, though active and highly
vocal, at present remains relatively small —, the Hungarian media is contributing
to its rise. Moreover, latent racist and xenophobic attitudes are already reported
to be strong and deeply rooted. This is reflected, for example, in a survey
carried out in February 2007 in which 68% of the respondents said they would
not accept in Hungary immigrants and refugees from Pyresia, a fictitious
country.® It is also reflected in at least some instances of the media’s reporting
of crimes in which the accused is a member of the Roma minority,* as well as

%! See above, Implementation of existing provisions of criminal law.

%2 See above, Implementation of existing provisions of criminal law.

33 See also below, Antisemitism.

% See also below, Antisemitism.

% See below, Vulnerable/Target Groups — Roma communites.
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in reactions in some villages to the arrival of Roma residents.* Overall, many
actors emphasise a trend in which racist and xenophobic discourses are
increasingly seen as legitimate by Hungarian society.

65. ECRI is deeply concerned at this turn of events in Hungary. It observes that a
vital part of the fight against racism and intolerance is the need not only to
develop clear and effective legal provisions and to implement them in practice,
but also to take preventive action to change racist, antisemitic and xenophobic
attitudes and to promote an open, more tolerant and inclusive society. It
emphasises that the authorities, public figures and the media have a key role to
play in this field.

66. ECRI strongly recommends that the Hungarian authorities step up their efforts
to raise public awareness of human rights and of the need to combat racism
and intolerance, not only in the capital and the large cities, but also in small
local communities and less populated regions. It emphasises that such
campaigns should target all sectors and ages of the population, and stresses
that political leaders on all sides should take a firm and public stance against
the expression of racist and xenophobic attitudes in both words and deeds.

1. Racist Violence

67. No specific figures were available regarding racist violence in Hungary, and
reliable information is hard to come by given both the lack of statistics relating
to the application of relevant provisions of the Criminal Code and the lack of
relevant data disaggregated by ethnicity.*” Isolated incidents of particularly
severe racist violence have, however, been reported by the media, and further
incidents reported by numerous actors in civil society — including some
incidents of police brutality against Roma,*® and one incident in which, only a
few days after the group had held a march there, two Roma women in a small
town were beaten by two sympathisers of the Hungarian Guard, who openly
stated that they assaulted the women because they were Roma. ECRI notes
with concern that such anecdotal evidence does not provide a reliable basis for
building up a true picture of the prevalence or otherwise of racist violence in
Hungary, or for taking effective preventive action against such violence or
combating it adequately when it occurs. NGOs emphasise in this respect that a
rarity of reports of racist violence is not in itself an indication that such acts are
not committed, as victims of such acts may often be reluctant to come forward
at all or to report the racist elements of violent offences against the person,
whether owing to a sense of shame, due to fear of retribution, or because they
feel it is unlikely that serious follow-up will be given to this aspect of a crime.

68. ECRI reiterates its recommendation, made earlier in this report, that the
Hungarian authorities take steps to introduce systematic and comprehensive
monitoring of all incidents that may constitute racist violence, and draws the
authorities’ attention in this respect to ECRI's General Policy Recommendation
No. 11 on combating racism and racial discrimination in policing, in particular to
Part Ill of the Recommendation, concerning the role of the police in combating
racist offences and monitoring racist incidents. It also refers in this context to its
recommendations elsewhere in this report®® concerning the monitoring of
racism and racial discrimination.

% see below, Discrimination in Various Fields — Housing.

%" See above, Implementation of existing provisions of criminal law, and below, Monitoring Racism and
Racial Discrimination.

% See also below, Conduct of Law Enforcement Officers.
% See below, Monitoring Racism and Racial Discrimination
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Antisemitism

In its third report on Hungary, ECRI recommended that the Hungarian
authorities remain vigilant in respect of antisemitic acts and discourse and that
they take all appropriate measures, including criminal prosecution when
necessary, to respond to them with the greatest vigour.

Since then, the Government has taken certain steps to combat antisemitism. A
permanent Holocaust Memorial Centre was opened in February 2006, and
efforts have been made to determine the status and whereabouts of Hungary’s
Holocaust records. In addition, Act XLVII of 2006 created an opportunity for
individuals whose immediate relatives were killed in the Holocaust or were sent
to Soviet forced labour camps to seek compensation. A lump sum of 400 000
HUF (around 1 500 €) may be awarded to eligible individuals for each parent,
sibling or child who was killed. The Act took effect on 31 March 2006 and,
though initially scheduled to remain in force for only four months, was
subsequently extended so as to expire in January 2007. 97 500 claims were
made, many of which are still being processed. On a more symbolic level, the
name of a former high-ranking Nazi official was removed from the title of the
National Epidemiology Centre.

Overall, however, the situation does not appear to have improved. As regards
the expression of antisemitic views, two weekly newspapers regularly publish
antisemitic material. In March 2008, a particularly virulent antisemitic article was
published by one of the major daily newspapers, and led to considerable
protest. Numerous far-right web-sites that include antisemitic material also
exist. The content of these is reported to be subject to some monitoring by the
authorities, due to the prohibition on the use of certain Nazi symbols;*
however, ECRI is not aware of any steps taken by the authorities against any of
these sources, or indeed whether any of them have in fact contravened
Hungarian law.

Whereas antisemitic attacks against persons appear to be rare, incidents of
vandalism against synagogues and Jewish cemeteries are not uncommon.
Amongst the most serious incidents reported, in June 2005, 130 graves were
vandalised in the largest Jewish cemetery in Budapest. The investigation into
this incident is still open, although no developments have been reported for two
years. A police investigation into another such incident at a synagogue in Vac
(north of Budapest) — in which the synagogue’s fence was painted black, then
sprayed with antisemitic graffiti, swastikas and other fascist symbols — was
closed in November 2006 as no suspects could be identified. In early 2008, two
youths were arrested for painting fascist symbols on Jewish gravestones in
Kaposvar (southwest Hungary).

Antisemitism has also been openly espoused by certain political parties,** which
used xenophobic and antisemitic slogans during the April 2006 elections for the
National Assembly. Groups such as the Hungarian Guard also openly express
antisemitic views,” and NGOs report that even some mainstream parties do
little to distance themselves from such opinions. Overall, the sense is that the
expression of antisemitic views is currently on the rise in Hungary.

ECRI recommends that the Hungarian authorities continue and intensify their
efforts to address all manifestations of antisemitism in Hungary. In this respect,
ECRI reiterates the recommendations made elsewhere in this report relating to

% See above, Criminal law provisions covering racially motivated offences.
4 Notably the radical right-wing Hungarian Justice and Life Party (MIEP-Jobbik).

42 See above, Racism in Political Discourse.

26



V.

implementation and development of criminal law provisions and countering
racism in public discourse. It stresses the role to be played by various opinion
leaders in society, in particular politicians and the media, in consistently
speaking out against any manifestations of antisemitism and in taking action to
ensure that their own bodies present an unambiguous and consistent stand
against this phenomenon.

Discrimination in Various Fields

Education

75.

76.

77.

78.

Discrimination suffered by Roma in the field of education — and in particular,
segregation in the field of education — was a subject of particular concern in
both ECRI's second and third reports on Hungary. As detailed in particular in
ECRI’s third report, segregation is known to take a variety of forms: from the
disproportionate channelling of Roma children into “special” education designed
for children with mental disabilities; to schools attended entirely, or not at all, or
by disproportionately high or low numbers, of Roma children; to segregated
classes within schools; to the removal of Roma children from schools by
channelling them into “private” (at home) education; to low attendance of Roma
children at kindergartens. All of these practices or phenomena have a
devastating impact on education outcomes for Roma children, who experience
high drop-out rates at secondary level and low enrolment at tertiary level, as
well as correspondingly limited future life choices and employment prospects.*®

Against this background and as a matter of general principle, ECRI welcomes
the inclusion in the Equal Treatment Act** and Public Education Act 1993 of an
express prohibition on unlawful segregation, and notes with satisfaction that the
authorities have taken a wide range of measures in recent years with the aim of
addressing these issues. However, bearing in mind the extent of the problems
to be addressed, sustained efforts will be required for a considerable time to
come in order to achieve lasting improvement. Below, each of the above-
mentioned forms of segregation or discrimination in education, as well as
measures so far taken to redress them and recommended future action, are
examined in turn.

- Disproportionate representation of Roma children in special schools for
children with mental disabilities

In its third report, ECRI urged the Hungarian authorities urgently to take further
steps to end the over-representation of Roma children in special schools,
including the preparation and implementation of means of assessment that
were not culturally biased and the training of teachers and other involved
persons to ensure that they made appropriate decisions. ECRI also
recommended that measures be taken to facilitate the integration of Roma
children then in special schools into the mainstream school system.

In 2003 a programme was launched to fight the practice of classifying Roma
and socially disadvantaged children, without just cause, as children with mental
disabilities. According to information provided by the authorities, 2100 children
who had been classified as having mental disabilities were reassessed by
independent medical experts (the Rehabilitation Expert Committees Examining

3 According to the background information provided in the Parliamentary Resolution on the Decade of
Roma Inclusion Programme Strategic Plan, 82.5% of Roma aged 20-24 had completed primary school;
only 5% of Roma aged 20-24% had completed secondary schooling (compared with a national average of
54.5% of 18-year-olds); and only 1.2% of Roma aged 20-24 attended higher educational institutions.

4 See Article 7(1) of the Equal Treatment Act.
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Learning Skills) in 2004 and 11% of these children, who were found to be
mentally sound, were reintegrated into the school system.

Despite these advances and the financial means provided to support them, the
authorities have observed that no radical improvements or breakthroughs have
been achieved in the field of equal opportunities for these children. Thus, in the
last two years, the authorities’ focus has shifted from a review and reintegration
approach to influencing broader processes, such as financing and diagnosis. A
new cognitive assessment instrument (“WISC-IV”), designed to take account of
socio-cultural differences, has thus been introduced for use by rehabilitation
committees from 2008 onwards. These processes are financed under the New
Hungary Development Plan.

Actors outside the education system stress two key points of concern. First, the
local rehabilitation committees — which assess, upon referral of a child by their
kindergarten teacher, whether the child should be oriented towards the special
school system, and whether children already attending special schools should
remain there — are also the bodies that run the special schools, for which
funding increases with the number of children, and is higher per capita than in
mainstream schools. They thus have a vested interest in maintaining, or even
increasing, the number of children attending their schools. While some
safeguards have been put in place, such as the requirement of parental consent
to enrol a child in a special school, many parents who accept the placement of
their child in a special school may not understand the long-term implications of
that decision for their child, and doubts may be raised as to whether their
consent is in all cases genuine and informed. Moreover, the significant number
of children who were returned to mainstream schools following the 2004
rehabilitation programme would seem to confirm that decisions to place children
in special schools need to be carefully monitored.

Second, of the three levels of disabilities into which children in special schools
may fall (“very serious” (requiring residential care), “medium-severe” or “mild
disability”), the vast majority of children assessed as having a “mild disability”
could, in the view of many NGOs, be integrated relatively easily in the ordinary
school system: many children are misdiagnosed due to a failure to take due
account of cultural differences or of the impact of socio-economic disadvantage
on the child’s development, and others suffer from only very minor learning
disabilities that do not warrant the child’s removal from the mainstream system.
ECRI repeatedly heard that investments in teacher training should primarily be
directed towards ensuring that teachers in the mainstream school system are
equipped to deal with diverse, integrated classes, rather than towards
perpetuating a system from which children, once streamed into it, are unlikely to
break out, and which overwhelmingly results in low levels of educational
achievement and a high risk of unemployment. Some actors have suggested
that — bearing in mind that the best way of ensuring that children do not wrongly
become trapped in special schools is to ensure that they are never sent down
that track in the first place — the category of children with mild disabilities should
simply be deleted from the Education Act and all children with mild disabilities
integrated in the mainstream school system.

ECRI notes that the efforts made to date to combat the disproportionate
representation of Roma children in special schools for children with mental
disabilities, though they have had some positive effects, cannot be said to have
had a major impact in practice so far. It stresses that, in parallel to assisting
wrongly diagnosed children already in the special school system to return to the
mainstream system, putting an end to this form of segregation also implies
ensuring that children are not wrongly streamed into special schools.
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ECRI urges the Hungarian authorities to intensify their efforts to reintegrate
Roma children currently enrolled in special schools into mainstream schools. It
urges them in this context to monitor carefully the effectiveness of the new
cognitive assessment instrument (WISC-1V) in taking account of socio-
economic disadvantage and cultural diversity, and to adapt it further if
necessary. ECRI furthermore strongly urges the Hungarian authorities to
ensure that only those children who cannot cope with education in an integrated
classroom are sent to special schools. To this end, all possible avenues should
be explored, including the option of removing from the Education Act the
possibility of placing children with “mild disabilities” in special schools.

ECRI recommends that the Hungarian authorities intensify their efforts to train
teachers working in mainstream schools to deal with diverse classes including
children from different socio-economic, cultural or ethnic backgrounds.

ECRI strongly urges the Hungarian authorities to review the procedures by
which children’s aptitude for commencing or returning to mainstream schools is
examined, in order to eliminate all possible conflicts of interest of persons
involved in the process.

- Separate or remedial classes in mainstream schools including solely or
mainly Roma children

In its third report, ECRI urged the Hungarian authorities to take all necessary
steps to end the segregation resulting from certain catch-up or remedial
programmes involving the channelling of Roma children into separate special
classes in mainstream schools.

An important judgment in this field was delivered by the Budapest Court of
Appeal in October 2004 against the local authorities and a school in Tiszatarjan.
The court found that these bodies had wrongly kept a number of children —
mostly Roma — in separate classes of a lower academic standard for several
years, without any legal or medical basis. It found that this practice would have
a long-term impact on the children and that, in deciding to put them in classes
of a lower academic level, the school had failed to recognise properly or to
address their learning difficulties. The families of the nine children were
awarded a total of approximately 650 000 forints (14 600 €) in compensation.*®

Since 2003, the authorities have introduced new measures, targeting the
integration of multiply disadvantaged children. These are children whose
parents meet two criteria: first, that they receive welfare benefits, and second,
that they did not themselves progress beyond primary education. Many —
though by no means all — of these children are Roma.*® Children are recognised
as falling into this category on the basis of a voluntary declaration made by their
parents. Schools that have adopted equal opportunity plans can apply for
(financial) integration support if the proportion of multiply disadvantaged
children in their various classes remains below 50% (with the exception of one
class, for which the proportion of multiply disadvantaged children must not
exceed 70%). The difference between the ratios of multiply disadvantaged
children in parallel classes must furthermore not exceed 25%. Subsidies
granted can be used for creating a child- and pupil-friendly environment, for
training pupils individually, for acquiring the necessary development equipment,
for compensating social disadvantages and for setting up and operating
pedagogical development groups. The National Education Integration Network
(OOIH) - the basic tasks of which are to promote the integrated education of

“ Decision of the Budapest Court of Appeal (Fovarosi Itelotabla) of 7 October 2004.

“6 See also below, Monitoring Racism and Racial Discrimination.
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multiply disadvantaged pupils, provide professional services with the aim of
ensuring the successful education and further education of such pupils, and
establish a professional network based on the horizontal co-operation of
teachers and their institutions — concludes co-operation agreements with the
schools having joined the programme and provides professional support to
them. Schools that are not entitled to apply for integration support because over
50% of their students are multiply disadvantaged children may apply for skill
development support. More than 2 billion HUF (€8 million) were allocated to
these programmes and to kindergarten development programmes in 2007. The
number of institutions having participated in the program has moreover grown
each year, from 9 935 in the 2003-2004 school year to more than 25 000 in
2007-2008.

ECRI welcomes these measures, which, though not explicitly targeted at Roma
children, should benefit them. However, it notes that the way in which the funds
provided by the central authorities are used in practice depends on the local
authorities responsible for administering the schools, which appear to be
subject to little effective subsequent monitoring. Monitoring is not carried out by
the central authorities but at local level, by experts appointed by the local
authorities themselves, leaving civil society with little confidence in the
impartiality or objectivity of the exercise. ECRI has moreover received reports
that in practice, schools granted funds under the programme described above
have not always used them to create integrated classes, meaning that in these
cases, at least, the expected desegregation was not achieved.

ECRI strongly encourages the Hungarian authorities to continue their efforts to
desegregate classes within mainstream schools, and to monitor the
effectiveness in practice of the measures currently targeting multiply
disadvantaged children in ensuring the integration of Roma pupils in
mainstream classes. It draws attention in this context to its recommendation
elsewhere in this report that the Hungarian authorities introduce an independent
monitoring system at national level to ensure the compliance with centrally
enacted legislation of measures taken by school maintainers; this system
should in particular be instrumental in ensuring that the prohibition on
segregation is respected in practice.

- Schools attended solely or mainly by Roma children

In its third report, ECRI recommended that the Hungarian authorities closely
examine the situation as regards mainstream schools mainly attended by Roma
in order to develop measures to foster integrated schools. The need for more
effective measures in this field was subsequently highlighted in a case brought
against the local authorities of Miskolc, which had merged seven schools into
three, but without also merging their catchment areas; children of different
ethnic backgrounds thus continued to go to school in physically separate
buildings of what was an “integrated” school in nothing but name. In a landmark
judgment under the Equal Treatment Act in 2006, the Debrecen Appeal Court
found that the authorities had violated the prohibition on segregation on the
basis of ethnic origin. However, several sources reported that, in 2007, the local
authorities once again separated the catchment areas of the merged schools.

Two main causes for the phenomenon of segregated mainstream schools are
widely referred to. First, as the proportion of the Roma population in small,
declining villages and in the poorer urban areas increases, Roma are becoming
increasingly isolated, meaning that schools in many areas where they live are
more and more frequently attended only by Roma pupils. Second, the system of
granting parents free choice of schools has allowed parents to request to enrol
their children in any school, and has in the past also allowed schools to accept



or reject whichever pupils they wished. In practice, segregation has actually
worsened in recent years.”” Serious disparities in the quality of schooling
available to children depending on their socio-economic status have in turn
been reported. Schools with high proportions of Roma students are in particular
reported to have lower quality infrastructures — in some cases, with no running
water, toilets or heating — and sometimes unqualified, frequently less well
trained teachers than schools with few or no Roma pupils.

93. The Government has acted in recent years to counteract this situation and
achieve a more even balance of multiply disadvantaged children between
schools. Thus, amendments to the rules on school catchment areas in
Article 66 of the Public Education Act came into force as from 2007, taking as
their starting point that a place must be available in public education for every
child. School maintainers (the authorities responsible for running schools) are
now required to ensure that there is no more than a 25% disparity in the
proportions of multiply disadvantaged children attending the various schools
within their remit; should such a disparity arise, the authorities are required to
redraw the boundaries of the relevant catchment areas to bring them back into
line with the above requirement.

94. At the same time, schools’ rights to choose among children having applied for
first-grade places have been drastically limited, without changing the principle of
parents’ freedom to apply to schools they choose. Schools are now required to
accept children in clear priority order: first, all applicants from within their
catchment area; second, if places remain, any multiply disadvantaged children
that apply; third, if places still remain, special situations should be taken into
account (for example, children having a sibling already attending the school);
finally, if any places still remain, the school must apply a lottery system. It
should be noted, however, that this obligation applies only to public (state-
funded) schools, and not to church-run schools, although these too receive
state funding. Villages have been cited where practically all non-Roma children
attend a church-run school, leaving only Roma in the state-funded school. The
Public Education Act, while imposing less stringent conditions on church-run
schools, now requires them to provide at least 25% of their places to local
children; they also cannot refuse entry to any multiply disadvantaged child.

95. ECRI welcomes the steps taken to reduce disparities between schools as to the
socio-economic background of their pupils, which should serve to benefit Roma
students falling within the category of multiply disadvantaged children.
Nonetheless, it observes that in the field of education, the high degree of
autonomy granted to local authorities in Hungary would unfortunately appear to
leave little sense of collective responsibility for quality education for all children.
In one well known case, when a local authority closed the only school it ran,
attended by mostly Roma children, none of the neighbouring authorities agreed
to accept the Roma children in their schools; it took the intervention of the
Parliamentary Commissioner for National and Ethnic Minority Rights to resolve
the issue. Moreover, there does not appear to be effective monitoring of the
implementation of the centrally enacted legislation to reduce segregation, for
the reasons given earlier (8 89). ECRI emphasises that autonomy does not
entitle local authorities to ignore nationally applicable standards, and can never
justify a breach of the prohibition on segregation.

47 Official (research-based) figures, indicate that the number of homogeneous non-Roma classes rose
from 5.6% in 2000 to 10.1% in 2004, and the number of homogeneous Roma classes rose from 10.6 to
13.6%. See National Institute for Public Education, Hungary, Education in Hungary 2006,
http://www.oki.hu/oldal.php?tipus=kiadvany&kod=eduhun2006, Table 9.5 (accessed 28 May 2008).
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ECRI strongly encourages the Hungarian authorities to pursue their efforts to
desegregate schools, and to monitor the effectiveness in practice of the
measures currently targeting multiply disadvantaged children in ensuring the
integration of Roma pupils in mainstream schools.

ECRI strongly recommends that the Hungarian authorities introduce an
independent monitoring system at national level to ensure the compliance with
centrally enacted legislation of measures taken by school maintainers; this
system should in particular be instrumental in ensuring that the prohibition on
segregation is respected in practice.

- Channelling of Roma children into “private” (at home) education

In its third report, ECRI urged the Hungarian authorities to monitor closely the
decision-making process of registering children as private pupils in order to
assess its possible discriminatory effects and to take all necessary measures to
ensure that this system is not used as a means of taking Roma children out of
schools.

The authorities have indicated that amendments made to the Public Education
Act in 2003 make it possible to take into account in the process of registering a
child as a private pupil the opinion not only of the school principal but also of the
guardians of the child and the child care authorities. The latters’ opinion must
be sought in all cases where a disadvantaged child is to be registered. The
authorities have stated that there has been no increase in the number of private
pupils, perhaps because of the introduction of these more stringent rules.

ECRI encourages the authorities to continue to monitor closely the impact of the
new rules on registering children as private pupils, in order to ensure their
effectiveness in eliminating past discriminatory practices in this area.

- Access to kindergarten education

In its third report, ECRI recommended that the Hungarian authorities develop
and restructure kindergarten education to ensure that all Roma children attend
kindergarten. ECRI also urged the Hungarian authorities to take further
measures to ensure that poverty did not prevent children from attending
kindergarten.

Since 2003, and recognising the importance of effective access to kindergarten
education in ensuring better outcomes for Roma children, the government has
adopted wide-ranging measures in this field. First, in order to promote the
attendance of multiply disadvantaged children at kindergartens, school
maintainers are obliged to provide admission to all multiply disadvantaged
children in their area. Three-year kindergarten education must therefore be put
in place even in villages that previously had no kindergarten. Around 120 billion
HUF (nearly € 500 million) has been allocated in recent years to developing the
necessary infrastructure. To ensure that multiply disadvantaged children start
attending kindergarten as early as possible, maintainers of kindergartens can
also apply for state support, provided at least 70% of multiply disadvantaged
children in their districts attend kindergarten, and provided that these children
form at least 15% of the children in kindergarten. Free meals have also been
provided, and it is also planned to introduce kindergarten admission support, to
be paid to parents of kindergarten-aged multiply disadvantaged children, to
allow them to buy the necessary clothes and supplies for their children.

ECRI welcomes these measures, and stresses the importance of continuing to
invest in increasing the attendance of Roma children at kindergarten level in
order to ensure better long-term educational outcomes for them. Increasing



104.

105.

106.

107.

108.

109.

Roma children’s access to the full three-year pre-school programme may in
particular be an influential factor in reducing the number of Roma children
wrongly oriented into special schools when they reach primary school age.
ECRI further notes in this context that not all children are assessed for
streaming into the special schools described at the beginning of this section:
only children selected by their kindergarten teachers are obliged to undergo the
tests. ECRI observes that the basis on which children are referred for
assessment seems unclear. Greater awareness on the part of teachers of the
impact that cultural factors and socio-economic disadvantage may have,
without constituting a learning disability, on children’s educational development
may constitute a further key to reducing the number of Roma children wrongly
directed from kindergarten into special schools.

ECRI strongly encourages the authorities to continue their efforts to improve the
access of multiply disadvantaged children, including Roma, to the full cycle of
kindergarten education, as a cornerstone of any measures to eliminate long-
term discrimination against Roma in the field of education; these measures
should cover all the relevant practical aspects, including infrastructures,
teachers’ skills and financial support to parents.

ECRI further recommends that the authorities take measures, with a view to
reducing the numbers of children required to undergo cognitive testing, to raise
the awareness of all kindergarten teachers to the impact that cultural factors
and socio-economic disadvantage may have, without constituting a learning
disability, on children’s educational development

- Access to secondary and tertiary education

In its third report, ECRI recommended that further measures be taken to
encourage the participation of Roma children in education at the secondary and
tertiary level. It indicated that such measures should include financial subsidies
to ensure that children from poorer families are able to continue their studies, as
well as awareness-raising initiatives among Roma communities concerning the
importance of education for their children.

Several programmes are currently in place to promote equal opportunities for
disadvantaged pupils and encourage them to pursue their education beyond
primary level. 17 000 pupils in 2006-7 and 11 000 in 2007-8 received grants
and tutorial assistance under the “Provision for Pupils” grant programme, aimed
at helping them to reach and complete secondary level education. A further
3 450 especially disadvantaged pupils participated in Arany JAnos programmes
to prepare them to enter secondary education, and an additional facet of these
programmes was launched in the 2007-8 school year, covering vocational
schooling. Finally, a programme was launched in 2005 to assist disadvantaged
young persons in entering and pursuing higher education, under which the
students’ course fees are paid and tutorial assistance is provided.

ECRI welcomes these steps taken to promote access to secondary and tertiary
education of disadvantaged students, particularly Roma.

ECRI encourages Hungarian authorities to pursue their efforts to promote equal
access to secondary and tertiary education, and recommends that they monitor
closely the impact of the measures in improving outcomes for Roma students in
particular, in order to allow them to be revised and fine-tuned if necessary.
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- Combating prevailing prejudices and stereotypes and other transversal
issues

In its third report, ECRI recommended that further steps be taken to combat
prejudice and discrimination in schools, including specific training for
headmasters and teachers, who should then be responsible for countering any
hostility or prejudices among parents from the majority population.

The authorities have stated that social awareness-raising and integration
promoation training continue to form part of the training organised for teachers in
the framework of two overarching programmes to ensure equal opportunities for
disadvantaged children in the educational system and to ensure integration.
ECRI welcomes these initiatives but emphasises the importance of ensuring
that they produce an impact in practice, as it is all too easy for teachers to leave
this training at the door once they return to the school environment. In one
telling case, a headmaster who had followed such training nonetheless ran a
segregated school.

ECRI encourages the Hungarian authorities to continue incorporating social
awareness-raising and integration promotion in the training programmes
organised for teachers; it further recommends that follow-up assessments be
carried out with teachers having undergone such training, in order to assess the
degree to which it has had a practical impact on their work and adjust training
programmes if necessary.

Employment
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In its third report on Hungary, ECRI recommended that further efforts be made
to improve the employment situation of the Roma community. It considered
that, given the long-term and endemic nature of the disadvantage Roma
experienced on the labour market, special measures were necessary to place
them in a position in which they could compete on an equal footing with
members of the majority population.

The unemployment rate of Roma in Hungary remains extremely high.*
Hungary’s rapidly changing and increasingly competitive economy has left
many Roma with few or no educational qualifications marginalised, and with few
prospects of finding employment. But Roma also continue to experience both
indirect and direct discrimination in seeking employment — with many employers
not afraid to admit to openly discriminatory attitudes, saying clearly that they
have refused to hire a Roma solely because of their ethnic origin. Direct
discrimination experienced by Roma has been documented in empirical studies
but also recognised in the decisions of the Equal Treatment Authority. The latter
reports that since its inception the majority of complaints it has dealt with have
concerned the field of employment, and many of these complaints are lodged
by Roma.*

The antidiscrimination provisions in the Labour Code and the Equal Treatment
Act — including the power granted to the Equal Treatment Authority to publish a
list of employers who have been fined for violating the principle of equal
treatment, which disqualifies these employers for two years from benefiting from
state aid — at least theoretically constitute a deterrent, and do provide a basis in
practice for seeking redress in individual cases. However, as NGOs point out,

8 Whereas in the early 1990s the employment rate of male Roma was only 4 or 5% lower than that of
male members of the majority population, by the mid-1990s the gap had leaped to 45%. See Gabor
Kertesi, Budapest Working Papers on the Labour Market; The Employment of the Roma — Evidence from
Hungary, Institute of Economics of the Hungarian Academy of Sciences, Budapest 2004, p. 19.

9 Equal Treatment Authority, Annual Reports for 2005 and 2006.
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these provisions alone cannot suffice to advance the situation of Roma with
respect to employment, not least because they cannot address the broader
causes for inequality experienced by large groups of people in a disadvantaged
position.

The government has taken a number of initiatives in recent years to reduce
exclusion from the labour market, including through specific programmes
targeting disadvantaged people or long-term unemployed, many of whom are
Roma. Some of these programmes aim to give unskilled workers new skills;
others, such as some public works programmes, combine short-term
employment and education. Still others provide incentives to employers, in the
form of reduced employer contributions, to employ workers from specific
groups; an example of the latter is the Start-Extra programme, targeting long-
term unemployed who either are over 50 or have completed no more than 8
years of school education. A Roma Employment Network has also been set up
to ensure that there is a Roma desk officer in each labour exchange centre and
employment office. Moreover, the authorities have pointed out that employment
is a key chapter of the Decade of Roma Inclusion Programme Strategic Plan,
and the government will be required to report to Parliament on progress
achieved with respect to all the tasks set out in the Strategic Plan.

ECRI notes that the initiatives taken are generally well received, but that civil
society actors nonetheless point out that their impact is limited and not lasting:
the programmes provide helpful and rewarding experiences in the short term for
the participants concerned, but the solutions they provide are only temporary
and concern only a limited number of participants (a few thousand in each
case). In short, they constitute positive steps, but are not enough on their own
to remedy the widespread long-term unemployment of disadvantaged groups
such as the Roma. Moreover, their overall impact remains difficult to evaluate
due to a lack of available data disaggregated by factors such as ethnicity;
government estimates in fact rely on census figures as to the proportions of the
population that are Roma in the various counties of Hungary in order to build a
picture of how many Roma may have benefited from a given measure.

ECRI strongly encourages the authorities to continue their efforts to improve the
employment situation of the Roma community and reiterates the view that,
against the background of the long-term and endemic nature of the
disadvantage Roma experience on the labour market, special measures
continue to be necessary to place them in a position in which they can compete
on an equal footing with members of the majority population. These measures
should also be directed towards overcoming prejudices and negative
stereotypes on the part of employers.

ECRI recommends that the authorities keep under review the effectiveness of
the measures taken in improving the situation of Roma with respect to
employment, refine their monitoring of the impact of the measures taken if
necessary, and adapt the measures where needed to improve their
effectiveness.

Housing

120.

In its third report, ECRI recommended that urgent measures be taken to
improve the housing situation of Roma, and particularly to ensure that no
arbitrary forced eviction of Roma families took place. ECRI strongly encouraged
the authorities to develop a social housing policy that could benefit members of
the Roma community living in poor conditions. In particular, it recommended
that Roma families who were living without access to even basic amenities be
provided with a decent standard of housing and infrastructure.

35



121. ECRI also stressed the need to address the problem of segregation of Roma
communities from the majority community, and the attitudes on the part of the
majority community that contributed to such segregation, and considered that
the principal objective of housing policy should be to allow Roma communities
to live as a part of majority communities.

122. Since ECRI's third report, Roma families have continued to face
disproportionate humbers of evictions. According to one study, victims were
identified as Roma in 55% of eviction or threatened eviction cases reported by
the media, though Roma constitute only around 6% of the population of
Hungary.*® Forced evictions are now widely and frequently reported in Hungary:
since May 2000, local government notaries have been entitled to order the
eviction of tenants without official papers, and appeals against such decisions
do not have a suspensive effect. While this provision applies to all tenants, it
has been found to have a disproportionately adverse effect on Roma, due to
their difficult socio-economic situation.>

123. The majority of Roma in Hungary live outside the main cities and towns, with
large numbers living in unfavourable or even slum-like conditions, a
phenomenon that has worsened over the past decade.” The authorities have
stated that their primary aim in the present context is to reduce segregation in
housing by eliminating Roma ghettoes. They have thus introduced a
programme to refurbish social housing and encourage Roma living in
segregated settlements outside towns and villages to move into the refurbished
social housing inside the town or village. In addition, in order to ensure that the
principle of desegregation is taken into account in the award of state or
European Union funding for various projects, the authorities are introducing an
equal opportunities subsidy policy. Thus, in order to receive funding for urban
development projects, whether or not these are directly related to
desegregation efforts, a town will be required to submit a desegregation plan
aimed at the elimination of segregated living in the town. There are, however,
reports of occasional resistance from local authorities and individuals when a
Roma family has sought to move into a new neighbourhood; these have
involved members of the local population causing physical damage to, or even
destroying, houses bought by Roma; locals forming human chains to prevent
Roma families from moving in; or local authorities acting to prevent Roma
families from moving in, following petitions by local inhabitants.

124. Access by Roma to social housing is also hindered, partly by the sale in recent
years of significant proportions of public housing stocks (including social
housing),>® and in some areas by the adoption by local authorities of arbitrary
rules as to eligibility for public (including social) housing, which in practice result
in indirect discrimination against Roma. In some cases, access to social
housing has, for example, been made conditional on demonstration by the
applicants that they possess large amounts of money, thereby, almost by
definition, excluding persons who are unemployed, reliant on social welfare or
otherwise in situations of poverty or extreme poverty from gaining access to

®  pata from the European Parliament's Country Profile on Hungary, available at

http://www.europarl.eu.int/enlargement_new/applicants/pdf/hungary_profile_en.pdf.
*! European Committee on Social Rights, Conclusions XVIII-1, Hungary, Article 16.

*2 |n 1993-94, “13.9% of the Roma population (about 70 000 people) lived in segregated settlements or
colony-type neighbourhoods with insufficient utility supply, and low infrastructure, or in urban colonies in
poor conditions. Another study carried out in 2000 found that approximately 20% of the Roma population
(100 000 people) lived in segregated settlements.” See Joint Memorandum on Social Inclusion of Hungary,
18 December 2003, Brussels, p. 13. Available at http://europa.eu.int/comm/employment_social/soc-
prot/soc-incl/hu_jim_en.pdf (accessed 28 May 2008).

%3 Joint Memorandum on Social Inclusion of Hungary, 18 December 2003, Brussels, p. 13.

36



social housing. This impacts many Roma, who are disproportionately
represented in these groups. In other cases, the rental of social flats is
auctioned off, with bids outreaching the resources of many Roma families who
are most in need of such flats, or auctions of social flats are notified only to a
select few, again excluding Roma from access to such housing.

125. Many local governments have also enacted provisions barring persons caught
squatting in property from having access to social housing for a number of
years, generally between three and five years (ten in Debrecen). These
provisions result in indirect discrimination against Roma, who are proportionally
far more often unable to afford even nominal housing costs, forcing them into
occupying homes without legal authorisation. Their impact may be especially
negative on the neediest families, as the refusal of social housing may lead to
the removal of children from their families. One such provision was struck down
as unconstitutional by the Hungarian Constitutional Court on 22 February 2005,
and in March 2006 the Hungarian Housing Act was amended to include as an
explicit requirement that of retaining social criteria for the allocation of social
housing. ECRI notes that the impact in practice of this amendment remains to
be seen, and observes that, as in the field of education, the principal source of
the discrimination experienced in everyday life by Roma in the field of housing
is not the contents of legislation enacted at central level, but appears rather to
be the manner in which local authorities exercise their powers.

126. ECRI strongly encourages the Hungarian authorities to continue addressing
segregation in housing through measures designed to facilitate their moving
into more mixed neighbourhoods, and, in parallel, to intensify their efforts to
combat negative community attitudes towards Roma neighbours.

127. ECRI recommends that the authorities intensify their efforts to ensure that
Roma are not arbitrarily deprived of social housing; it recommends in particular
that the authorities take all the necessary measures to ensure that local
authorities, in applying legislation enacted at central level, do so in accordance
with the law, and in conformity with the prohibition on discrimination.

128. ECRI recommends that the authorities keep under review the impact in practice
of the amendments made to the Housing Act in 2006 in safeguarding Roma in
particular from forced and arbitrary evictions, and strengthen the measures
taken if necessary to ensure their effectiveness.

Health

129. Inits third report, ECRI urged the Hungarian authorities to examine thoroughly
allegations of discrimination and segregation in access to health care and,
where appropriate, to take all necessary measures to combat such practices. It
recommended that measures be taken to ensure that members of Roma
communities enjoyed equal access to health care. ECRI also recommended
taking a series of measures to improve communication between Roma patients
and hospital staff, including awareness-raising and training initiatives aimed at
health care personnel to combat stereotypes and prejudices that could lead to
discriminatory treatment of Roma patients, and considered that the appointment
of assistants who speak the Romani language and could serve as mediators
between Roma patients and health care personnel would be a positive step.

130. In 2006, the authorities launched a wide-ranging reform of the health care
system in Hungary. As part of this reform, a new Health Insurance Supervisory
Authority was created, with the primary goal of reducing territorial inequalities in
health care. It is also responsible for dealing with complaints about the health
care system, and like the Equal Treatment Authority, can impose fines on
health service providers who infringe patients’ rights and publish the list of
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providers that have been fined. The authorities have stated that, of a total of
7000 complaints that it has received since its inception, of which proceedings
were initiated in about one-sixth of the cases, direct discrimination related to
ethnicity has to date been established in only one case. Indirect discrimination
could be assumed to have occurred in a few dozen cases.

As regards measures to combat prejudices and stereotypes, the authorities
have indicated that cross-cultural nursing is included as part of the training of
nurses studying at college level, and health visitors who go out to see patients
in their homes also have cross-cultural features in their curriculum. No Roma
mediators have been appointed; the authorities have indicated that progress on
this point would require a co-ordinated approach between all sectors, in order to
create sufficient interest amongst possible future candidates for such jobs. A
programme is also planned for 2008-9 with the aim of increasing the sensitivity
of medical staff in general to cultural differences, with the specific target of
increasing the percentage of Roma in the medical professions to 3-5%. In terms
of improving health status, the government is also seeking to provide incentives
to small communities to co-operate with each other to set up local hospitals and
psychiatric clinics, with a view to reducing inequalities between regions. Bearing
in mind that people with the poorest health status often have less frequent
recourse to the health system than those with a better health status, and that
existing demand is therefore not always a good indicator of real needs, the
authorities’ intention is also that as part of the overall reforms, resources are to
be allocated as a function of the number and health characteristics of people in
each area rather than on the basis of present use of existing facilities. The
government is also placing particular emphasis on preventive measures, such
as free screening for breast and cervical cancer.

ECRI welcomes the recent steps taken towards reducing inequalities
experienced with respect to the health care system, including measures set out
under the Decade of Roma Inclusion Programme Strategic Plan. It observes
that the overall health status of Roma in Hungary remains for the moment,
however, considerably less favourable than that of non-Roma. The average life
expectancy of Roma in Hungary is more than ten years shorter than that of non-
Roma.>* Their situation continues to be compounded by difficulties in access to
health care. Though nation-wide statistics are lacking, empirical studies show
that Roma continue to suffer difficulties in receiving treatment in hospitals.
Emergency assistance is reportedly slow, or even denied altogether, and the
isolation of Roma communities in rural areas in particular means that access to
a general practitioner is often more difficult. Patients report that doctors refuse
to touch them, or make only cursory examinations, leading in some cases to
misdiagnosis or the prescription of inadequate medicines. Patients are also
subject to discriminatory attitudes or to extortion from health workers when they
do receive treatment. Segregation of Roma women in maternity wards has also
been reported, in one case reportedly leaving the women in a ward which they
were required to clean themselves.

On 29 August 2006, the Committee on the Elimination of Discrimination against
Women found that Hungary had breached the relevant Convention in the case
of A.S. v. Hungary,” in which the author, a Roma woman, had been sterilised
without her informed consent. The Committee recommended that the victim be
awarded compensation, that the legislation allowing sterilisation to be carried
out without following the standard information procedure in certain
circumstances be reviewed, that all health workers be fully informed of the

% E/C.12/HUN/CO/3, 22 May 2007, § 25.
%5 CEDAW/C/36/D/4/2004; CEDAW/C/HUN/COS6.
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Committee’s standards, and that the practice in all public and private health
centres be monitored. ECRI is concerned that to date, it would seem that none
of the recommendations in this case has yet been followed up in practice. ECRI
stresses that failing to remove the possibility, provided for by law, of performing
“emergency” sterilisations on women without their informed consent is
unacceptable and serves to undermine Roma women’s confidence in the health
system.

ECRI strongly encourages the Hungarian authorities to pursue their efforts to
reduce inequalities in health care status and in access to health care across
Hungary, and to monitor the impact on Roma of these measures, in terms of
both their health status and access to health care, in order to enable them to be
fine-tuned if needed to improve their effectiveness.

ECRI strongly encourages the authorities to implement the planned measures
to increase the number of Roma working within the health care system, as a
cornerstone of the efforts needed to improve the confidence of Roma in the
health care system as a whole. In parallel, it encourages the authorities to
continue and intensify their efforts to combat stereotypes and prejudices that
can lead to discriminatory treatment of Roma patients, through continuing
training aimed at all levels of the health care system.

ECRI urges the authorities to implement the recommendations of the
Committee for the Elimination of Discrimination against Women in the case of
Ms A.S. v. Hungary, and to repeal the legal provisions allowing for “emergency”
sterilisations to be performed without a woman’s informed consent; it
emphasises that Roma women’s experience of and overall confidence in the
health system can only be positively affected by such a step.

Access to public places

137.

138.

139.

ECRI did not examine, in its third report, discrimination in the field of access to
public places. However, it notes that the Equal Treatment Authority has
underlined in both its 2005 and 2006 annual reports the discrimination faced by
Roma in this field, and that Roma NGOs also stress that it is an issue of
particular concern. The Authority has particularly emphasised that the denial of
services in the establishments of the commercial and catering industries
(shops, bars, restaurants) not only affects members of the Roma minority, but is
in fact almost exclusively experienced by them.*®

ECRI draws the Hungarian authorities’ attention to this phenomenon, and
recalls its related findings elsewhere in this report regarding latent racist and
xenophobic attitudes in Hungarian society.>” It emphasises that, while the Equal
Treatment Act has made it easier for individuals who are victims of
discrimination in this field to seek redress, litigation cannot on its own provide
an adequate means of overcoming entrenched negative stereotypes and
attitudes.

ECRI recommends that the Hungarian authorities take comprehensive
measures to implement the law prohibiting discrimination in access to public
places, in particular as it is applied to Roma and visible minorities.

%6 Equal Treatment Authority, Annual Report 2005, p19, Annual Report 2006, p10, p55.
%" See above, Racism in Public Discourse.
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VI.

Vulnerable/Target Groups

Roma communities
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In its third report, ECRI stressed that discrimination by local authorities should
not be tolerated by national authorities and underlined that it was essential to
ensure that national policies and legislation in favour of the Roma community
were understood and applied at local level. ECRI also urgently called for
training of officials working within local administrations to raise awareness and
combat prejudices. ECRI also recommended that further emphasis be placed
on ensuring that the Roma community was involved at all stages of the planning
and implementation of measures which concern them, at as local a level as
possible, and stressed the importance of encouraging projects and initiatives
which emanate from the Roma community itself.

ECRI observes that, as other parts of this report show,>® acts or failures to act
by local authorities, and in particular, failures in implementing centrally enacted
legislation in conformity with the prohibition on discrimination, continue to lie at
the heart of much of the discrimination experienced by Roma in daily life. It
emphasises again that the autonomy granted to local authorities can never
justify violations of the prohibition on discrimination, and is concerned that such
violations reveal continuing high levels of prejudice and negative stereotypes
amongst local government officials against Roma.

ECRI also notes that at a more general level, Roma are able (as are persons
belonging to other minorities) to choose whether or not to identify themselves
as Roma in order to benefit from specific minority rights such as minority
education or enrolling to vote in minority self-government elections. The recent
extension of the application of the European Charter for Regional or Minority
Languages to cover the Romani and Beash languages is a welcome step
forward in this field.>® However, it appears much more difficult for Roma to
realise the freedom not to be identified as members of the Roma minority
unless they so wish, as here, other individuals’ perceptions — frequently
negative stereotypes — come into play.®*® ECRI stresses that fighting to
overcome prejudice and negative stereotypes is essential to any strategy to
eliminate discrimination against Roma and place members of this minority on
an equal footing with other members of Hungarian society.

Finally, ECRI notes with concern reports that Roma children are substantially
over-represented in the child protection system, and thereby exposed to a risk
of rejection by their own community, while still being subject to discrimination by
members of majority society on the basis of the latters’ perceptions of them as
Roma. The term “endangerment” also appears to be sometimes wrongly
interpreted as authorising the removal of children on purely material grounds,
meaning children in families having undergone forced evictions® are also at
greater risk of unwarranted removal from their families. Moreover, it appears
that Roma children in the child protection system are also disproportionately
qualified as having mental disabilities. All of these factors are likely to have a
particularly negative impact on the life-chances of children who experience
them, leaving them especially vulnerable to further discrimination in later life.

%8 See above, Discrimination in Various Fields.
%9 Act No. XVIII of 2008.

% See also Parliamentary Commissioner for the Rights of National and Ethnic Minorities, Annual Report
for 2004, Chapter VI.3.

®1 See above, Discrimination in Various Fields, - Housing.
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ECRI recommends that the Hungarian authorities intensify their efforts to
ensure that discrimination by local authorities is not tolerated. In this respect it
emphasises that it is essential to ensure that national policies and legislation in
favour of the Roma community are understood and applied at local level.

ECRI reiterates its urgent call for training of officials working within local
administrations to raise awareness and combat prejudices, and recommends
that the Hungarian authorities implement a nation-wide awareness-raising
campaign to combat negative stereotypes by promoting positive images of the
Roma minority.

ECRI recommends that further emphasis be placed on ensuring that the Roma
community is involved at all stages of the planning and implementation of
measures which concern them, at as local a level as possible.

ECRI recommends that the Hungarian authorities investigate in depth the
situation of Roma children within the child protection system and take all
necessary action both to eliminate the root causes of disproportionate
representation of Roma children in the system and return children to their
families wherever appropriate.

- Decade of Roma Inclusion Programme Strategic Plan

ECRI observes that, in view of the particular disadvantage experienced by
Roma and a broad range of fields of daily life,* a coherent overall framework of
action in the short, medium and long term is clearly needed to give members of
the Roma minority the chance of participating on an equal footing in Hungarian
society.

ECRI is pleased to note that on 28 June 2007, the Hungarian Parliament
adopted a resolution on the Decade of Roma Inclusion Programme Strategic
Plan for 2007-2015. This Resolution explains the background to the Strategic
Plan and sets out a series of tasks to be accomplished in the fields of
education, employment, housing, healthcare and equal treatment (non-
discrimination), as well as culture, media and sports. The government is
required to frame two-year action plans, monitor their implementation, keep
public and civil actors informed and report at regular intervals to the Parliament.
Specific measures to implement the plan in 2008 and 2009 were thus set out by
the government in December 2007, in its Resolution 1105/2007. In parallel, the
Resolution requests other concerned parties (such as NGOs, local authorities
and Roma minority self-governments) to make every effort towards the
implementation of the Plan; the mass media to contribute to its dissemination
and to the promotion of positive changes in social attitudes towards the Roma;
and members of the Roma population to take an active role in initiating and
participating in steps taken at all levels to improve their daily lives.

ECRI encourages the Hungarian authorities to implement the Decade of Roma
Inclusion Programme Strategic Plan with due attention to involving members of
the Roma community in ensuring that the measures taken are well suited to
achieving the aims sought, as well as to monitoring the impact in practice of the
measures taken and adjusting them if necessary.

62 See above and Discrimination in Various Fields.
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Migrants, refugees and asylum seekers
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- Asylum-seekers and refugees

In its third report, ECRI recommended that the authorities examine possible
changes to legislation and practice pertaining to refugees, asylum-seekers and
"persons authorised to stay" in order to improve their general situation. ECRI
urged the Hungarian authorities to swiftly take steps to resolve the problems
encountered by the latter group due to the precariousness of their status,
notably by granting them humanitarian residence permits.

In 2007, the Hungarian authorities enacted new legislation to bring the rules
governing asylum procedures in Hungary into line with EU harmonisation
requirements. Under the new Asylum Act (Act No. LXXX of 2007), the asylum
procedure is divided into two phases. The first is a preliminary screening phase
for establishing whether a Dublin procedure is to be conducted and — if the
conditions for the application of the Dublin regulations do not exist — for filtering
out inadmissible applications, with a new (shorter) time-limit of 15 days. This
phase is followed by examination on the merits, with a time-limit of 60 days,
provided that the application is considered to be admissible. Both phases can
be followed by appeal procedures. Throughout these proceedings, and unless
they are subject to administrative detention (see below) applicants are
accommodated in reception centres, organised by stage of proceedings. They
are thus housed in a (closed) centre in Békécsaba at the preliminary stage, in
Debrecen Reception Centre during the examination on the merits, including
during the entire length of any appeal proceedings, and then for a 6 months’
“integration” phase at Bicske Admission Centre if their application is accepted.
The new law, implementing Council Directive 2004/83/EC, introduced the
category of “subsidiary protection” into Hungarian law, as well as the category
of “temporary protection”, and granted almost the same rights to beneficiaries of
subsidiary protection as to refugees — in other words, they have essentially the
same rights as Hungarian citizens. At the same time, the category of “persons
authorised to stay” (that is, persons who do not meet the criteria for recognition
as Convention refugees or as beneficiaries of subsidiary or temporary
protection but who cannot be sent back to their country of origin due to other
protection granted under international law (Article 33 of the Refugee
Convention, Article 3 ECHR)) continues to be provided for under the Admission
and Right of Residence of Third Country Nationals Act (Act No. Il of 2007).
Following an amendment, Article 110 of the Public Education Act also now
specifies the date from which non-Hungarian minors who are asylum-seekers,
refugees or the beneficiaries of temporary protection are entitled to kindergarten
or compulsory school attendance in the same way as Hungarian citizens and
from which these children are obliged to attend compulsory schooling. This date
is the date on which the application for recognition is submitted.

The new Asylum Act is broadly recognised as having introduced significant
improvements to the asylum regime in Hungary. ECRI shares this view.
However, despite the positive steps taken, ECRI notes that some problems
remain. It seems that the conditions in the centre in which asylum-seekers are
required to stay during the initial screening phase, even if they have not
committed a border violation, are in practice so closed as to amount to
detention; in one case reported to ECRI, an asylum-seeker had been kept in
such closed conditions for two months while awaiting the outcome of the
screening process. At the merits stage, over 400 asylum-seekers from
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41 countries are housed together in the Debrecen Reception Centre,®® not
always co-existing peacefully. Two especially violent incidents occurred on 7
and 8 March 2008, as a result of which nine men had to be hospitalised, and
both of which required the intervention of the police.®* Although single women
and single mothers are housed separately from families and single men, such a
climate is clearly not the most favourable one in which to help these often
particularly vulnerable refugees to find their feet in their new country.

As regards education, asylum-seeking and refugee children are, as mentioned
above, entitled to benefit from the compulsory education provided for under
Hungarian law from the day on which they submit their application for
recognition. ECRI is pleased to note that all the school-aged children at
Debrecen Reception Centre were in fact attending school in April 2008;
however, the same was not true for kindergarten-aged children at the Centre.
Of the 9 children, who should, in accordance with the Public Education Act,
have been attending kindergarten for four hours a day, and despite the efforts
of the Parliamentary Commissioner for Civil Rights to achieve this, only one
such child, who already spoke Hungarian, was able to find a place in a
kindergarten.®® ECRI notes with concern reports that educational institutions
reject the enrolment of asylum-seeking and refugee children (also children in
the Bicske Admission Centre) because the institutions lack the necessary funds
to provide Hungarian language training and cultural orientation, or because they
fear that local Hungarian parents may remove their children if refugees are
allowed to attend.®® Moreover, even when children are able to enrol, language
barriers in particular make it difficult for them to follow classes; schools,
teachers and municipalities are rarely equipped to deal with the children they
receive, and parents are unable to assist their children, again because of
language barriers. Furthermore, pupils complain of daily discrimination through
racist attitudes manifested by other children and teachers, not to mention buses
failing to stop at the bus-stop outside the refugee reception centre.®’

ECRI strongly recommends that the Hungarian authorities act to ensure that
schools comply with their obligation to provide schooling to asylum-seeking and
refugee children within their catchment areas. It recommends that the
Hungarian authorities provide additional resources to these schools, in order to
ensure that the schools are effectively equipped to provide adequate education
to these children. In this respect, it also emphasises the need to ensure that
teachers are fully trained to deal with culturally diverse classrooms and to
provide leadership to pupils in this field.

ECRI recommends that the authorities keep under review the new structure of
accommodating asylum-seekers and refugees, and adapt it if needed to ensure
that all asylum-seekers and refugees live in safe and secure conditions.

ECRI again encourages the Hungarian authorities to take all appropriate
measures to combat any prejudice or negative stereotypes concerning non-
citizens by strengthening awareness-raising and human rights training for all
officials working in relation with refugees and asylum-seekers

63 Parliamentary Commissioner for Civil Rights, Report of the Parliamentary Commissioner for Civil Rights
on the OBH 2004/2008 case, Debrecen Refugee Reception Centre, 2008, p1l.

® |bid, p5.
® |bid, p6.

% on xenophobic attitudes in Hungary, see also above, Racism in Public Discourse, and below, Prejudice
and negative stereotypes with respect to non-citizens.

®7 See below, Prejudice and negative stereotypes with respect to non-citizens.
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- Administrative detention of non-citizens under immigration laws

Hungary applies a detention policy for foreigners, including asylum-seekers,
apprehended for unlawful entry or stay. In its third report, ECRI expressed
concern at the manner in which this detention policy was applied and
recommended that the Hungarian authorities closely monitor the use of
detention with respect to non-citizens and take steps to ensure that it would be
used only as a last resort and that no discrimination on the grounds of
nationality would take place in this respect.

Since then, the enactment of the Admission and Right of Residence of Third-
Country Nationals Act (Act No. Il of 2007) has introduced some important
changes, which should serve to reduce any risk of arbitrary or excessively long
detention of foreigners. In particular, the total maximum period of detention
under Hungary’s immigration laws has been reduced from one year to sixth
months. A formal decision is required to order detention, and the maximum
period for which a person can be detained without being brought before a judge
has been reduced from 5 days to 72 hours. The competent court may extend
the detention by a maximum of thirty days at a time, until the person’s departure
or up to the total maximum of six months. The procedures for contesting such
detention have also been simplified. Moreover, under the new legislation the
immigration authorities are no longer empowered to detain a third-country
national subject to an expulsion order on the grounds that he or she is
suspected of having committed a petty or criminal offence: only the authorities
responsible for criminal proceedings may detain individuals in such cases.

These amendments constitute a welcome step forward; however, some actors
stress that a number of problems still need to be resolved. It has been stressed
that detainees who committed only a minor offence in crossing the border are
often subjected to harsher conditions in detention centres than criminals in
penitentiary institutions, and that women may experience harsher conditions
than male detainees, especially as guards in some detention facilities are
almost all men. Families are also reported often to be separated in detention,
due to the separation of women and men, with alternatives to detention only
being offered to separated children. Some groups have also reported that they
suffer from inadequate dietary arrangements. All of these problems are
compounded by language difficulties that seriously hinder communication.

ECRI reiterates its recommendation that the Hungarian authorities closely
monitor the use of detention with respect to non-citizens and take any
necessary steps to ensure that it is used as a last resort.

ECRI recommends that the Hungarian authorities monitor closely the detention
conditions of non-citizens detained under immigration laws, and take all
necessary steps to ensure that these conditions are not disproportionately
harsh.

- Prejudice and negative stereotypes with respect to non-citizens

In its third report, ECRI encouraged the Hungarian authorities to take all
appropriate  measures to combat any prejudice or negative stereotypes
concerning non-citizens by strengthening awareness-raising and human rights
training for officials working in relation with refugees and asylum-seekers. ECRI
also considered that the Hungarian authorities should strengthen their efforts to
adopt a general integration policy covering the whole territory of Hungary and
concerning not only recognised refugees but also other non-citizens such as
economic immigrants or "persons authorised to stay". It indicated that the
integration policy should include measures designed to improve knowledge of
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the Hungarian language and culture, offered to non-citizen adults as well as
schoolchildren.

The authorities have indicated that their direct participation in the UNHCR'’s
Age, Gender and Diversity Mainstreaming Programme has helped them to
identify and make concrete changes to improve the situation of refugees and
asylum-seekers in the field, such as providing assistance in improving schooling
for children, renovating buildings, providing more appropriate meals, and
preparing an information leaflet for release in 2008. However, as yet a
sustainable integration policy for refugees, going beyond the provision of
necessary Hungarian language classes, is lacking, and continues to be urgently
needed. The fact that recognised refugees are housed together in a single
admission centre, separate from the community of Bicske where it is based, for
at least the first six months after they are recognised as refugees would
moreover seem to run directly counter to the express aims of the centre,
namely assisting recognised refugees in integrating into Hungarian society.

ECRI observes in this respect that the main problems faced by refugees and
other migrants in integrating in Hungarian society appear to stem directly from
the deeply entrenched negative stereotypes and attitudes of the general public
towards them. In addition to problems in access of children to education, as
described above, refugees report problems in gaining employment and in
access to housing, both through refusals of owners to rent property to
foreigners and visible minorities and refusals of banks to provide loans. While
no official figures are available on departures of recognised refugees from
Hungary, anecdotal evidence received by ECRI is to the effect that the
departure rate is high, and that the obstacles faced by refugees in integrating in
Hungarian society, due largely to prejudices towards them, are a major factor in
this phenomenon. While some awareness-raising campaigns and activities are
run, these are generally carried out by civil society with support from
international organisations or the European Union. ECRI stresses that in an
overall context where overt xenophobia and racism appear to be on the rise, it
is all the more important that the authorities themselves take a clear position
condemning such attitudes and play an open and active role in combating them.

ECRI recommends that the Hungarian authorities review the policy of
accommodating all newly recognised refugees and other protected persons in a
single admission centre separate from the rest of the community, and replace it
with other forms of accommodation and support better adapted to allowing them
to integrate rapidly in Hungarian society.

ECRI recommends that the Hungarian authorities assume responsibility for
running awareness-raising campaigns promoting a positive image of refugees,
asylum-seekers and other immigrants. It emphasises in this context that political
leaders on all sides should take a firm and public stance against the expression
of racist and xenophobic attitudes in both words and deeds.

National and ethnic minorities

168.

169.

In its third report on Hungary, ECRI encouraged the Hungarian authorities to
monitor the 1993 legislation with a view to ensuring the rights of minorities to
cultural autonomy and minority language education. It also recommended that
further consideration be given to the need to raise the awareness of the general
public and media professionals concerning the culture of national and ethnic
minorities.

ECRI is pleased to note that, except in a few rare cases, members of the twelve
recognised national and ethnic minorities other than the Roma community do
not report discrimination in their daily lives. The main challenge faced by
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members of these minorities remains the realisation of the right to cultural
autonomy and minority language education. Provision is made in the Hungarian
system for a variety of different forms of minority education, at various stages of
schooling, where it is requested. These include minority language schools,
bilingual schools, and the teaching of minority languages as a second or foreign
language. However, it seems that the form most often used in practice is the
last, least intensive form. Because most schools offering minority language
teaching are maintained by local authorities, rather than national-level minority
self-governments, joint decision-making processes are required. Many
complaints in the field of minority education accordingly centre on the rights to
consent and opinion. Some minorities also do not have access within Hungary
to teacher training for language teachers at all levels, but only to some levels.
The authorities have indicated that consultations on the rules governing national
and ethnic minority education are on-going.

As regards awareness-raising amongst the general public and media
professionals concerning the culture of national and ethnic minorities, ECRI has
not received new reports of specific problems in this field. However, it draws
attention to the current climate of increasing intolerance in Hungarian society
and emphasises the role of the authorities in ensuring that a positive image of
the diverse groups that make up Hungarian society is promoted.

ECRI recommends that the Hungarian authorities keep under review the legal
conditions under which the right to maintain schools is transferred to national or
ethnic minority self-governments, in order to ensure that the right to minority
language education in its various forms can be effectively realised.

ECRI recommends that the Hungarian authorities keep the situation as
concerns the availability of minority language education under review and take
steps where necessary to ensure that students learning in minority language
schools or studying minority languages in bilingual schools or as a second or
foreign language have sufficient access to fully qualified teachers, reflecting the
requirements of the minority to which they belong.

Conduct of Law Enforcement Officials

In its third report, ECRI urged that further measures be taken to put an end to
incidents of police misbehaviour and mistreatment towards members of minority
groups, in particular Roma and non-citizens. In addition, ECRI recommended
that all necessary measures be taken to raise the awareness of the general
public concerning the prohibition of racist acts as well as to combat any
obstacle that might prevent victims from coming forward and bringing
complaints to the police, such as a lack of confidence in the institution.

As regards training of the relevant institutional actors, curricula at both the
Police Academy and medium-level in-service police training now include
subjects related to human rights and basic freedoms, tolerance and how to deal
on the spot with cases involving members of minority groups. In the county of
Somogy, a reciprocal programme has also been set up in which police officers
and representatives of minority self-governments learn how to deal with each
other better. Other, short-term projects have also been run, one of which led to
the setting up of minority desk officers in each county-level police station.
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ECRI welcomes these measures but notes that incidents of police brutality
towards Roma continue to be reported.®® Empirical evidence also suggests that
Roma are disproportionately subjected to police stop and search activities,®
which in turn contributes to disproportionate representation of Roma within the
criminal justice system.” Prejudice against Roma still permeates the police
force, as other sectors of society. At the end of 2006, a number of anti-Roma
postings were reported by two police officers to have been made on an internal
web site of the national police. The web site was immediately suspended and
an investigation launched. Several police officers found to be responsible for
the postings were later sent to tolerance training. In parallel to these problems,
low levels of confidence in the police force prevail amongst members of the
Roma minority, as the number of complaints received by the Parliamentary
Commissioner for National and Ethnic Minority Rights attests.

ECRI strongly recommends that the authorities continue to take measures to
prevent the occurrence incidents of police misbehaviour and mistreatment
towards members of minority groups, in particular Roma. It emphasises the
need for continuing training to combat prejudices and negative stereotypes, and
stresses the positive impact that can be achieved through programmes
designed to build mutual confidence.

In its third report, ECRI considered that further impetus should be given to
efforts to recruit members of minority groups, particularly Roma, as law
enforcement officials, and particularly as police officers. To this end, ECRI
recommended that any barriers to the recruitment of Roma into the police be
identified and, where possible, removed, and encouraged the authorities to
inform members of the Roma communities about the possibilities of joining the
police force.

Measures have been in place for a number of years to boost the recruitment of
Roma police officers, including measures to ensure that financial difficulties do
not prevent Roma students from joining the police force — such as since 2004,
scholarships to cover the boarding costs of Roma students who meet key
eligibility criteria for official service. After it was observed that a disproportionate
number of Roma applicants failed one or other of the aptitude tests for entry
into the police force, the “107 Opportunities with Sports” programme was drawn
up in spring 2008, to help disadvantaged young persons aged 10-12 gain new
life skills and orient towards careers within the police. At the time of writing, the
programme was being funded by the Ministry of Justice and Law Enforcement.
By the end of the school year the programme had been carried out in 8 schools,
with the participation of 200 pupils.

Following the merger of the Police and Border Guards in 2007, the number of
officers in the combined force is around 45 000. Roma representatives estimate
that not more than 800 (around 1-2%) of them are Roma, compared with an
estimated 6-10% of the overall population. The positive measures so far put in
place may not be sufficient to remedy this situation, as competitions do not
benefit children living in great poverty, and scholarships for adults attending the
police academy do not include a salary; in practice, young Roma adults whose
parents cannot support them financially are thus excluded from such
programmes. The National Organisation of Roma Police Officers has proposed

68 Parliamentary Commissioner for the Rights of National and Ethnic Minorities, Contribution to the 5th
Regular Report of Hungary to the CCPR, Article 7, p19.

% In one study, in which police were invited to indicate the ethnicity of persons they had subjected to stop
and search procedures, they indicated in around 25% cases that they believed the person to be of Roma
origin — compared with a proportion of around 6-8% of Roma in Hungarian society.

0 See below, Administration of Justice.
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the setting up of a technical school for policing that would take in children from
the age of 14-15 years, who could obtain their high-school qualifications in
parallel to preparing to enter the police force. It does not appear that the
authorities have given any concrete follow-up to this proposal at this stage.

ECRI observes that the authorities have made considerable efforts towards
increasing the diversity of the Hungarian police force. At the same time it notes
that, while the authorities are well able to identify the minority groups to which
candidates applying to join the force belong, in so far as candidates declare at
that time their affiliation to any such groups, in contrast, no official figures are
available on the composition of the police force itself, or, for example, on career
paths or average lengths of time for which Roma police officers remain with the
force. Given the manner in which the provisions governing data protection are
currently interpreted and implemented, there also does not appear to be any
intention of gathering such data in the immediate future.”* Accordingly, it is
difficult to assess the extent to which the programmes put in place have been
successful.

ECRI strongly encourages the Hungarian authorities to pursue their efforts to
recruit members of minority groups, particularly Roma, as law enforcement
officials, and particularly as police officers. It recommends that the authorities
seek effective means to monitor the impact of the programmes put in place, in
order to allow them to be reviewed and adapted where necessary.

In its third report, ECRI also stressed the importance of setting up an
independent investigatory mechanism distinct from the public prosecution
offices, to conduct enquiries into allegations of police misconduct and where
necessary, ensure that the alleged perpetrators are brought to justice.

ECRI notes with satisfaction that in 2007, the Hungarian authorities enacted
legislation creating an Independent Police Complaints Board, which began
functioning in spring 2008. The Board is composed of five members who are
elected by Parliament for a six-year, non-renewable term, and eight staff
members are employed to assist it in its work. Anyone who considers he or she
has been a victim of a violation of their rights by a member or members of the
police force may lodge a complaint with the Board. The task of the Board is
then to determine whether the complainant’s rights have been violated, rather
than to establish individual responsibilities in such cases. At the time of writing,
around 80 complaints had already been received within the first two months of
operation of the Board.

ECRI recommends that the Hungarian authorities ensure that all the necessary
human and financial resources are available to the new Independent Police
Complaints Board in order that it be able at all times to carry out its functions
effectively.

Administration of Justice

No official data disaggregated by ethnicity exist concerning the representation
of various groups within the criminal justice system, and the authorities have
pointed out that there is no obligation at any stage for any individuals involved
in the criminal justice system to identify themselves as belonging to a particular
ethnic group. However, empirical studies indicate that Roma are over-
represented in the criminal justice system in Hungary. In one survey, around
45% of the members of the prison population indicated that they belonged to
the Roma minority. NGOs emphasise that the fact that Roma are more often

™ See also below, Monitoring Racism and Racial Discrimination.
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subjected to police stop and search operations’® increases the likelihood that
they will end up in the criminal justice system. It has also been pointed out that,
because Roma are often amongst the poorest members in society, they are
more likely to need to rely on officially appointed defence counsel, who are
poorly paid and tend to be less active in defending their clients. Moreover, in the
Hungarian system, it is the investigative authority — whose interests are directly
in conflict with those of the suspect — that selects officially appointed defence
lawyers.” This compounds the chances that Roma brought before the courts
will find themselves entering the prison system. Due to the lack of available
data disaggregated by ethnicity, information as to trends in convictions and
sentencing patterns of Roma is not available.

ECRI observes that the above information indicates at very least that doubts
may exist as to whether the criminal justice system as a whole operates without
discriminating against Roma. It emphasises that such discrimination may in turn
tend to reinforce the cycle of poverty experienced by many Roma, and
considers that these questions need to be examined and addressed by the
authorities.

ECRI urges the Hungarian authorities to take steps to monitor more precisely
the impact on the Roma minority, and on other disadvantaged strata of society,
of the operation of the criminal justice system at every stage, from police
activities to prosecution, convictions and sentencing. It also refers in this
context to its recommendations elsewhere in this report that awareness-raising
measures be taken to overcome prejudices and negative stereotyping in all
sectors of Hungarian society, and emphasises the particular importance of
overcoming such attitudes in the criminal justice system, wherever they exist.

Monitoring Racism and Racial Discrimination

In its third report, ECRI recommended that ways of measuring the situation of
minority groups in different fields of life be identified, stressing that such
monitoring is crucial in assessing the impact and success of policies put in
place to improve the situation. It indicated that such monitoring should take into
consideration the gender dimension, particularly from the viewpoint of possible
double or multiple discrimination, and that it should be carried out with due
respect to the principles of data protection and privacy and should be based on
a system of voluntary self-identification, with a clear explanation of the reasons
for which information is collected.

The main reason given by the authorities for the lack of data disaggregated by
ethnic origin is the high level of protection of personal data afforded by
Hungarian legislation; the experience of the Second World War in particular is
cited as underpinning the desire to ensure that individuals are not identifiable on
the basis of their ethnicity. However, as described repeatedly, throughout this
report — in the fields of education, employment, racist violence, administration of
justice, to name a few — the absence of such data makes it particularly difficult
for the authorities to monitor the effectiveness of the many measures they have
taken in order to improve the situation of certain groups, and to adapt the
measures accordingly if needed. Proxies are frequently used in designing
measures, such as targeting multiply disadvantaged children in the field of
education. These provide a clearly legitimate basis for improving the situation of
a clearly disadvantaged group and are by no means a problem in themselves.
However, they do not suffice to provide a means of assessing whether the

2 Ssee above, Conduct of Law Enforcement Officials.

& Parliamentary Commissioner for National and Ethnic Minority Rights, Annual Report 2005, Chapter 111.3.
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specific situation of children belonging to the Roma minority is in fact improving
as a result of the measures taken.

ECRI recognises that the collection of ethnic data is a sensitive issue, but
emphasises that it can also play an important role in measuring whether some
groups are disproportionately adversely affected by given phenomena, whether
programmes designed to assist certain groups are effectively achieving their
goals, and whether new or different measures need to be taken to redress such
situations. Provided that certain key requirements are met — that is, that any
data collected is anonymous, confidential, used only for the purposes for which
it is collected, and is collected on a voluntary basis — the collection and
publication of data broken down according to ethnicity can act as a key element
in effectively fighting discrimination.

ECRI reiterates its recommendation that ways of measuring the situation of
minority groups in different fields of life be identified, stressing that such
monitoring is crucial in assessing the impact and success of policies put in
place to improve the situation. Such monitoring should also take into
consideration the gender dimension, particularly from the viewpoint of possible
double or multiple discrimination. It should be carried out with due respect to the
principles of data protection and privacy and should be based on a system of
voluntary self-identification, with a clear explanation of the reasons for which
information is collected.



INTERIM FOLLOW-UP RECOMMENDATIONS

The three specific recommendations for which ECRI requests priority implementation
from the Hungarian authorities are the following:

ECRI strongly recommends that the Hungarian authorities keep the adequacy
of the criminal law provisions against racist expression under review. It strongly
recommends that they take into account international standards in this respect ,
including the recommendations on criminal law provisions contained in ECRI’s
General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination, according to which the law should penalise racist acts
including public incitement to violence, hatred or discrimination as well as public
insults, defamation or threats against a person or a grouping of persons on the
grounds of their race, colour, language, religion, nationality, or national or ethnic
origin. It recommends that the authorities pay special attention in this regard to
ensuring that, in so far as these standards may mean imposing certain limits on
the freedom of expression, these limits are interpreted in line with Article 10 of
the European Convention on Human Rights and the relevant case-law of the
European Court of Human Rights. ECRI further recommends that the
Hungarian authorities take measures to increase awareness among judges of
international standards against racist expression.

ECRI strongly recommends that the Hungarian authorities introduce an
independent monitoring system at national level to ensure the compliance with
centrally enacted legislation of measures taken by school maintainers; this
system should in particular be instrumental in ensuring that the prohibition on
segregation is respected in practice.

ECRI reiterates its recommendation that ways of measuring the situation of
minority groups in different fields of life be identified, stressing that such
monitoring is crucial in assessing the impact and success of policies put in
place to improve the situation. Such monitoring should also take into
consideration the gender dimension, particularly from the viewpoint of possible
double or multiple discrimination, and should be carried out with due respect to
the principles of data protection and privacy and should be based on a system
of voluntary self-identification, with a clear explanation of the reasons for which
information is collected.

A process of interim follow-up for these three recommendations will be conducted by
ECRI no later than two years following the publication of this report.
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APPENDIX

The following appendix does not form part of ECRI's analysis and
proposals concerning the situation in Hungary

ECRI wishes to point out that the analysis contained in its report on
Hungary, is dated 20 June 2008, and that any subsequent development is
not taken into account.

In accordance with ECRI's country-by-country procedure, ECRI's draft
report on Hungary was subject to a confidential dialogue with the
authorities of Hungary. A number of their comments were taken into
account by ECRI, and integrated into the report.

However, following this dialogue, the authorities of Hungary requested that
the following viewpoints on their part be reproduced as an appendix to
ECRI's report.
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“Observations from the Hungarian authorities

as to point 18

In the Criminal Code there are other facts which regards to incitement to
racial hatred, but only indirectly. These crimes are: Defamation, Libel,
Desecration.

Beyond that there are other crimes which can be committed ,for another
malicious motive or purpose”. The definition of committed for another
malicious motive or purpose covers also the acts which are committed with
hate motivation. In these cases the punishment shall be more serious than
in genaral. Such crime is for example Homicide.

The acts of the fourth group can be admitted as racially motivated crimes
by judges if the racist motivation is proven. In these cases the judges have
discretion to impose harsher penalties.

as to point 28

Complaints are being checked annually in the period from the 1st of
November of the previous year to the 31st of October of the actual year. In
the objected period 10 announces were registered concerning gipsy ethnical
discrimination.

Criminal actions were initiated in 3 of the cases. 2 of them are still in
progress, and 1 was discontinued in lack of evidence. In the remaining 7
cases the complaints resulted to be unambiguously unfounded.

In the year 2007 statistics show that 13 complaints were made in
connection with racism, while in this examined year 10 cases were
registered, which shows a decreasing tendency in the number of cases.

as to point 55

We consider it important to specify the composition of the participants of
the legal working group of the State Secretariat for the National and
Minority Policy (hereinafter: State Secretariat) in the paragraph referring to
the participants. The report gives rise to misunderstanding as it gives the
impression that only the representatives of the national and ethnic
minorities are included in the activity of the working group concerned while
the relevant ministries, the Ombudsman for National and Ethnic Minorities’
Rights and independent professionals are also involved in the work.

Nevertheless it is necessary to clarify the relationship between the working
group and the State Secretariat since the ,auspicies” phrase is inacurrate.
The legal working group operated by the State Secretariat and working
beside of it is an informal deliberative body.

as to point 123

Beside the reduction of segregation in housing as a priority the main goal is
to improve the housing situation of Roma. One of the priority areas of
68/2007 parliamentary resolution on the Decade of Roma Inclusion
Programme Strategic Plan is housing. Some measures of implementation of
this goal:
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« ensuring equal access to basic public services for people living in the
most disadvantaged regions.

« expansion of the potential access’s to social housing for those who
are in real need.

+ complex development of the most disadvantaged regions densely
populated with Roma people (where the existence of settlements or
settlement-like environment is fairly frequent).

as to point 132

The National Programme for the Decade of Health was launched by Decision
No. 46/2003. (IV.16.) OGY of the Parliament of the Republic of Hungary.
The fundamental mission of the Public Health Programme is to respond to
health challanges, and to assist and accelerate the life chance of the
Hungarian population, so that it may approach the European Union’s
average as soon as possible. The continuation of the Public Health
Programme is a legal obligation and an opportunity to improve the health
status of the Hungarian population. Screening for breast and cervical cancer
provided for in the framework of the programme, as well as equal
opportunities, as a horozontal priority, are of special significance.

as to point 150

Decision of the Government on 1105/2007 on the Government Action Plan
for 2008-2009 related to the Decade of the Roma Inclusion Program
Strategic Plan was adopted on December 2007. Roma NGOs are involved in
the implementation of the Government Action Plan in the frame of Roma
Integration Council and Roma Steering and Monitoring Committee.

as to point 158

The asylum authority shall - until the initial screening process is finally
closed - place the foreigner applying for recognition as a refugee or a
beneficiary of subsidiary protection in reception centres which, however,
cannot be regarded as detention. We do not agree with the statement that
formerly persons of certain nationalities were automatically placed in
detention for the maximum period on the sole ground of their nationality,
irrespective of any other criteria that should normally be taken into account.
Such discriminative practice has never existed. For the above reasons we do
not agrre with the content of point 158.

as to point 160

Decree No. 27/2007. (V.31.) IRM contains the rules pertaining to the
enforcement of detention ordered in immigration proceedings. Section 6 (4)
of this Decree provides that minimum 10 900 joule food shall be provided
for each detainee on a daily basis, taking into account the detainee’s health
status and, so far as possible, the dietetic rules of his religion. Moreover,
the Decree contains provisions on the diet of pregnant women and women
with babies as well.

For the above reasons we do not agree with the following sentence:
,Dietary arrangements are also inadequate for some groups.”

as to point 176

In accordance with ECRI recommendations human rights and anti-
discrimination are subject to the curriculum and is an integral part of the
professional courses.

Budapest, 5 December 2008”
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