	
	





Annex 1



[bookmark: _GoBack]Romanian legislation provisions in respect to fighting discrimination 


As far as combating discrimination is concerned, we consider that we should make the following observations:

The existence of a clear and comprehensive legal framework is one of the premises of a proper combating of the discrimination phenomenon.

From the perspective of the access to justice, we consider that it is, first of all, a right guaranteed to all citizens, without being limited in anyway in relation with the citizen’s belonging to an ethnical, religious group or a disfavoured category. Thus, the Romanian Constitution stipulates at art. 21:

" Art. 21 - Free access to justice 
    (1) Any person can resort to justice to defend his/her rights, freedoms and legitimate interests.
    (2) No law can limit the exercising of such right.
    (3) The parties have the right to a fair trial and to solving the cases in a reasonable term.
    (4) The administrative special jurisdictions are facultative and free of charge. "

As far as the persons belonging to national minorities are concerned, the access to justice is guaranteed mainly through the right to use one’s mother tongue during the judicial proceedings, as it is well known the fact that the language impediment can generally affect the proper exercising of such right, and in criminal matters, it can affect especially the right to defence. The fundamental law stipulates at art 128: 

Art. 128 - Using one’s mother tongue and the interpreter in justice 
    (1) The judicial proceedings shall be carried out in Romanian.
    (2) The Romanian citizens belonging to the national minorities have the right to speak their mother tongue in front of the courts, under the conditions of the organic law.
    (3) The modalities of exercising the right stipulated at para (2), including the use of interpreters or translations, shall be established in such a way that it doesn’t hinder the proper administration of justice and it doesn’t trigger supplementary costs for the interested persons.
    (4) The foreign citizens and the stateless persons who don’t understand or don’t speak Romanian have the right to be informed on the documents and other works of the file, to speak in front of the court and to make concluding remarks through interpreter; in criminal trials this right is guaranteed free of charge.

In criminal matters, although the Criminal Procedure Code doesn’t expressly stipulate the non-discrimination principle, it comes out of the interpretation of the provisions of art. 10:

" ART. 10 Right to defense
(1) The parties and main subjects in the proceedings have the right to defend themselves or be assisted by a lawyer.
(2) The parties, main subjects of the proceedings and the lawyer have the right to be given the time and facilitations needed for preparing the defense.
 (3) The suspect has the right to be informed immediately, and before being heard, on the deed the criminal prosecution is carried on for and the legal framework for that criminal offense. The defendant has the right to be informed immediately on the deed the criminal action was started against him for, and the legal framework for that criminal offense. 
 (4) Before being interviewed the suspect and defendant must be informed that they have the right to make no statements whatsoever.
(5) The judicial bodies are under an obligation to ensure full and effective exercise by the parties and main subjects in the proceedings of their right to defense throughout the criminal proceedings.
(6) The right to defense shall be exercised in good faith, in compliance with the purpose for which the law recognizes it.

As far as the criminal procedure is concerned, we want to mention that according to the provisions of art. 12 in the Criminal procedure code, the possibility of communicating in one’s mother tongue is guaranteed: 

ART. 12 Official language and the right to have an interpreter
(1) The official language of the criminal proceedings is Romanian.
(2) Romanian citizens belonging to national minorities have the right to speak in their mother tongue before courts, while procedural acts shall be drawn up in Romanian.
 (3) Parties and subjects in the proceedings who do not speak or understand Romanian shall be provided, free of charge, with the possibility to be informed on  the documents of the file, to speak and to make final remarks in court using an interpreter. In the situations where legal assistance is mandatory, the suspect or defendant shall be provided, free of charge, with the possibility to communicate via an interpreter with their lawyer so as to prepare the hearing, to file an appeal, or any other request that has to do with the solving of the case.
 (4) Within judicial proceedings certified interpreters shall be used, according to the law. Certified translators are also included in the category of interpreters, according to the law.

In the field of serving the criminal sentences, the Law no. 253/2013 on serving the sentences, the educational measures and other non-custodial measures ordered by the judicial bodies during the criminal trial mentions at art. 10 – Prohibition of discrimination:

During serving the sentences, the educational measures and the other non custodial measures provided for at art. 1 ordered by the judicial bodies during the criminal trial it shall be prohibited any form of discrimination on grounds of race, nationality, ethnicity, language, religion, gender, sexual orientation, political opinion or affiliation, wealth, social origin, age, disability, chronic non contagious disease or HIV/ AIDS infection or on any other similar circumstances.
 (2) Breaking the provisions of para (1) shall be punished according to the criminal law.”

Besides this, the Law no. 252/2013 on the organization and functioning of the probation system, published in the Romanian Official Gazette no. 512/2013[footnoteRef:1] expressly stipulates carrying out the activity without any discrimination on grounds of race, nationality, ethnicity, language, religion, gender, sexual orientation, political opinion or affiliation, wealth, social origin, age, disability, chronic non contagious disease or HIV/ AIDS infection or on any other similar circumstances.  [1: Articolul 5.] 


As general information, we want to point out that the normative act for fighting discrimination in the contraventional field is the Government Ordinance no. 137/2000 on preventing and sanctioning all forms of discrimination. An important amendment brought to the above mentioned normative act is the modification of the provisions on the burden of proof. Through this amendment, a relative presumption is set up in the favour of the person who presents fact on the basis of which one can assume that a discrimination deed has been committed. 
Thus, within the procedure in front of the court or in front of the National Council for Combating Discrimination (CNCD), “the interested person shall present facts on the basis of which one can presume the existence of a direct or indirect discrimination, and the person whom the complaint was filed against has to prove that no breaking of the equality of treatment principle has taken place. In front of the court any means of evidence may be invoked, in compliance with the constitutional regime of the fundamental rights, including audio or video records or statistical data.”

As far as combating discrimination in civil and civil procedural matters, we consider that we should make the following observations:

· The law no. 287/2009 on the civil code, stipulates at art. 30 – Equality in front of the civil law:
„Race, colour, nationality, ethnical origin, language, religion, age, gender or sexual orientation, opinion, personal convictions, political or union affiliation, belonging to a social category or to a disfavoured category, wealth, social origin, culture degree, as well as any other similar circumstance shall not have any influence whatsoever on the civil capacity.”

· Law no. 134/2010 on the Civil procedure code expressly stipulates at art 8 – Equality: 
“During the civil trial, the parties shall be guaranteed the exercising of their procedural rights, equally and without any discriminations.” 
We want to point out that art. 8 is part of chapter II on the fundamental principles of the civil trial just for the reason that discrimination is a breach of fundamental rights and consequently, a hindrance in exercising their rights by the persons victims of discrimination. 
As far as sanctioning through criminal law means those who are guilty of having committed deeds that were motivated by one / more discrimination or hate criteria towards a certain category of persons,  we consider relevant the following legal provisions:

· Criminal Code:

Art. 77 
Aggravating circumstances 
The following circumstances shall be aggravating circumstances:
    h) Committing the criminal offence on grounds of race, nationality, ethnicity, language, religion, gender, sexual orientation, political opinion or affiliation, wealth, social origin, age, disability, chronic non contagious disease or HIV/ AIDS infection or on any other similar circumstances, considered by the perpetrator as causes of one’s inferiority as compared to other persons. 

Art. 282
Torture
    (1) The act of a public servant holding an office that involves the exercise of state authority or of other person acting upon the instigation of or with the specific or tacit consent thereof to cause an individual pain or intense suffering, either physically or mentally:
a) to obtain information or statements from that person or from a third-party 
b) to punish him/her for an act committed by them or by a third party or that they or a third party is suspected to have committed
c) to intimidate or put pressure on him/her or a third-party
d) for a reason based on any form of discrimination,
shall be punished by imprisonment of 2 to 7 years  and prohibition of exercising certain rights.
(2) If the act set out in par. (1) has resulted in bodily harm, the penalty shall consist of  imprisonment of 3 to 10 years and prohibition of exercising certain rights.
(3) Torture that resulted into the victim's death shall be shall be punished by imprisonment of 15 to 25 years and prohibition of exercising certain rights
(4) The attempt to commit the criminal offence set out in par. (1) shall be punishable.
(5) No exceptional circumstance, regardless of its nature or of whether it involves a state of war or war threats, internal political instability or any other exceptional state, can be invoked to justify torture. The order of a superior or of a public authority cannot be called upon to justify torture either.
(6) The pain or suffering that result exclusively from legal penalties and which are inherent thereto or caused by them shall not be deemed torture.




Art. 297 
Misconduct in public office 
(1) The deed of the public servant who, while exercising his/her office duties, does not carry out an act or carries it out in an improper way, and through this causes a damage or breaches the rights or legitimate interests of a natural or a legal person shall be punished with imprisonment from 2 to 7 years and prohibition of the right to occupy a public function. 
(2) The same sanction shall be applied for the deed of a public servant who, while exercising his/her office duties, limits the exercising of one’s right or puts that person in an inferiority situation on grounds of race, nationality, ethnical origin, language, religion, gender, sexual orientation, political affiliation, wealth, age, disability, chronic non contagious disease or HIV/ AIDS infection. 

Art. 369 Inciting to hatred or discrimination
Inciting the people, by any means, to hatred or discrimination against a category of persons shall be punished by imprisonment from 6 months to 3 years or fine.

Art. 438 Genocide 
„(1) Committing one of the following offences, with the aim to destroy, entirely or partially, a community or a national, ethnic, racial or religious group:
a) killing community or group members;
b) harming the physical or mental integrity of certain community or group members;
c) submitting the community or the group to subsistence conditions of a nature leading to the physical destruction of the community or group, entirely or partially;
d) imposing measures concerning the prevention of births within the community or the group;
e) forced transfer of children belonging to the community or to the group in another community or group,
„(2) If the deeds provided for at para (1) have been perpetrated during the war, the punishment shall be life detention. 
 (3) The previous agreement for committing genocide shall be punished with imprisonment form 5 to 10 years and prohibition of exercising certain rights. 
(4) Inciting to committing the genocide, perpetrated directly and publicly, shall be punished with imprisonment from 2 to 7 years and prohibition of exercising certain rights. 


Art. 439 - Criminal offences against humanity 
(1) Committing, within the framework of a generalized or systematic attack, launched against a civil population, of one of the following deeds:
    a) killing persons;
    b) submitting a population or of part of it, for the purpose or totally or partially destroying it, to life conditions meant to result into the total or partial physical disappearance of such population;
    c) Slavery or trafficking in human beings, especially women or children;
    d)forced deporting or transfer, by breaching the general rules of the international law, of some person who are legally residing on a certain territory, by expulsing them to another state or territory or by using other means of constraint;
    e) torturing a person who is under the perpetrator’s guard or control in any other form, causing him/her serious physical or psychological harm, or serious physical or psychological sufferings, that go beyond the consequences of sanctions accepted by international law;  ;
    f) rape or sexual aggression, constraining to prostitution, force sterilization or illegally keeping in custody a woman who has been forced to become pregnant, for the purpose of changing the ethnic composition of a population;
    g) harming the physical or psychic integrity of some persons ;
    h) provoking the forced dissapearance of a person, for the purpose of depriving him/her of the protection of the law, for a long period, by kidnapping, arresting or keeping him/her in custody, at the order of a state or political organization, or with the authorization, support or consent thereof, followed by the refusal to admit that this person is deprived of freedom or to give real information on the intentions regarding that person or the place where he/she is located, as soon as such information have been requested;
    i) Imprisonment or any other serious form of depriving of freedom, by breaching the general rules of international law;
    j) persecuting a determined group or community, by depriving it of the fundamental human rights, or by serious limitation of exercising such rights, on political, racial, national, ethnic, cultural, religious, sexual grounds or based on other criteria recognized as inadmissible by the international law; 
    k) Other similar inhuman deeds, causing serious suffering or harming the physical or psychic integrity of persons,
shall be punished with life detention or imprisonment from 15 to 25 years and prohibition of exercising certain rights.
    (2) The same penalty shall be applicable for the deeds provided for at para (1), perpetrated within the framework of an institutionalized regime of systematic oppression and domination of a racial group over another one, with the intention of maintaining this regime.

· Special legislation:

G.E.O. nr. 31/2002 prohibiting the organizations and symbols with fascist, racist and xenophobic character and the glorification of those found guilty of genocide against humanity and war crimes:


Art.3 
(1) The organization or establishment of a fascist, racist or xenophobic organization or the accession to or support in any way of such a group shall be criminalized and punished by imprisonment from 3 to 10 years and the prohibition of exercising certain rights.
(2) If the deeds provided at para. (1) were followed by committing another criminal offence, the multiple offence rule shall apply. 
(3) There will be no penalty applied to the persons who committed the deeds provided at para. (1) if they notify the respective organization to the authorities before such organization has been discovered and any criminal offence within the respective organization filed of activity has been committed.
(4) If one of the persons who committed one of the criminal offences stipulated at para. (1) and (2) facilitates, during the criminal prosecution stage, the establishment of the truth and of the criminal liability against one or several of the organized criminal group members, the penalty limits shall be reduced to half


Art. 4 
(1) Producing, selling, distributing as well as possesing with the view to making publicly available of fascist, legionary, racist or xenophobic symbols shall be punished by imprisonment from 3 months to 3 years and prohibition of certain rights. 
(2) The same sanction shall be applied for publicly using fascist, legionary, racist or xenophobic symbols. 
2^1) Distribution or making publicly available, in any way, through a computer system of racist or xenophobic materials shall be criminalized and punished by imprisonment from one to 5 years. 
(3) The deed provided at para. (1), (2) or (2^1) shall not be deemed criminal offence if committed for art, science, research or education purposes or for the purpose of debating a public interest matter.

Art. 5 
(1) Promoting the cult of the persons guilty of having committed criminal offences of genocide against humanity and war crimes or publicly promoting fascist, legionary, racist or xenophobic ideas, concepts or doctrines, in the sense of art.2 letter a), shall be punished with imprisonment from 3 months to 3 years and prohibition of exercising certain rights. 

Art. 6 
(1) Denying, contesting, approving, justifying or minimizing in an obvious manner, through any means, in public, the Holocaust or of its effects shall be punished with imprisonment from 6 months to 3 years or fine. 
(2) Denying, contesting, approving, justifying or minimizing in an obvious manner, through any means, in public, genocide, crimes against humanity and war crimes, as defined by international law, in the Statute of the International Criminal Court and in the Charter of the International Military Tribunal established by the London Agreement on August, 8th 1945 and recognized as such by a final decision of the International Criminal Court, the International Military Tribunal established by the London Agreement on August, 8th 1945, of the International Criminal Tribunal for Former Yugoslavia, of the International Criminal Tribunal for Rwanda or of any other international criminal court established by relevant international instruments, whose jurisdiction is recognized by Romania, or of the effects thereof, shall be punished with imprisonment from 6 months to 3 years or with fine.
 (2) The deeds stipulated under paras (1) and (2) perpetrated through an information system shall be deemed criminal offences and punished by imprisonment from 6 months to 5 years.


Art. 6^1
(1) Using a computer system to threaten a person or a group of persons with committing an offence whose maximum penalty provided by law is at least 5-year imprisonment, on grounds of race, colour, descent, national or ethnic origin or on grounds of religion, if used as pretext for any of the abovementioned grounds, shall be criminal offence and punished by imprisonment from one to 3 years.
 (2) Criminal proceedings shall be instituted upon preliminary complaint lodged by the injured party.
	
	
	
	



	
	
	



