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I. Background and objectives of this questionnaire

In her upcoming report to the General Assembly, the Special Rapporteur on adequate housing as a component of the right to an adequate standard of living, and on the right to non-discrimination in this context, Ms Leilani Farha, outlines some of the priority themes that she intends to address during her mandate (A/69/274).
 
Among others, she identifies the increasingly important role of governments at the sub-national level (state, provincial and municipal) in the implementation of the right to adequate housing. In many countries sub-national levels of government hold key responsibilities for a range of programs and policies linked to adequate housing, including not only housing programs but also income assistance programs, provision of water, sanitation, electricity and other utilities, tenancy and security of tenure legislation, programs assisting particular marginalized and vulnerable groups (such as migrants, persons with disabilities, women, Indigenous peoples, among others) and implementation of housing strategies and strategies to address homelessness. 

Since under international law, accountability to human rights norms and standards operates primarily through the national level government, there are often particular challenges facing countries in ensuring implementation of the right to adequate housing by sub-national levels of government. The Special Rapporteur notes that this issue has not attracted concentrated attention from special procedures mandate holders though often arising in the examination of the situation in many countries. Hence, she has decided to focus her first thematic report to the Human Rights Council, pursuant resolutions 15/08 and 25/17, on the question of enhancing accountability to international human rights norms and standards of sub-national governments in relation to adequate housing.

The Special Rapporteur is mindful of diverse domestic arrangements of responsibilities among various levels of government. She wishes to better understand those arrangements and existing mechanisms for monitoring and accountability for the implementation of binding international human rights treaties related to the right to adequate housing. This questionnaire is designed to invite Governments and other relevant stakeholders to share information and inputs for the report, which will be presented to the Human Rights Council at its 28th session in March 2015.

This questionnaire aims to identify key challenges facing States in relation to the implementation of the right to housing by subnational levels of government and the primary means through which accountability to international human rights can be ensured. It also aims to identify illustrative examples of the kinds of issues faced by countries in the implementation of the right to adequate housing through sub-national governments and new and innovative strategies that have been developed to address these issues, or other examples of good practices. The Special Rapporteur also hopes to learn of sub-national initiatives to ensure accountability to the right to adequate housing, in particular to those vulnerable to rights violations (eg. incorporating the right to adequate housing, non-discrimination and other housing-related rights into city, provincial/state Charters).  
II. Submission of Responses

Kindly bear in mind that the study does not intend to address the detailed distribution of responsibilities in each country, but aims to focus on an overview of challenges and examples of practices which will be of benefit to the Special Rapporteur in understanding the situation. Therefore, it is hoped that responses will provide a brief overview of how responsibilities are divided up and some concrete examples of challenges and how these have been addressed. 

When possible, please identify links or provide copies of any law, regulation, policy or other document related to your answers. Due to limited capacity for translation, we kindly request that you submit your answers, if possible, in English, Spanish or French and, no later than Friday, 31 October 2014.

Please send your responses preferably via email to: srhousing@ohchr.org, or to: 

UN Special Rapporteur on adequate housing 

Office of the High Commissioner for Human Rights

Special Procedures Branch, Palais Wilson, Room 3-077

CH – 1211, Geneva 10

Switzerland

For any question, please contact the Special Rapporteur through her assistant, Ms. Juana Sotomayor, Special Procedures Branch- OHCHR: email: jsotomayor@ohchr.org; phone: +41 22 917 94 45.
SOUTH AFRICAN HUMAN RIGHTS COMMISSION
III.
Questionnaire

A.
Distribution of responsibilities related to the right to adequate housing:

1. Please identify the levels of government (national, provincial/state, municipal) primarily responsible for the following: (where primary responsibility is shared please check more than one): 

	
	National/ Federal
	Provincial/

state
	Municipal
	Explanatory Notes

	Housing programme


	· 
	· 
	· 
	

	Income support (eg: transfer payments to individuals, welfare, social security and/or rent subsidies/supplements)
	· 
	· 
	
	

	Tenancy and security of tenure legislation
	· 
	· 
	· 
	Section 26 of the Constitution; and Labour Tenants Act; PIE Act; ESTA Act


	Infrastructure (eg: Water/sanitation, electricity)
	· 
	· 
	· 
	Section 27

	Prohibition of discrimination in housing
	· 
	· 
	· 
	Section 26 of the Constitution read with section 9(the right to equality) because of the indivisibility and interdependence of rights.


2.
What are the primary bases for the allocation of responsibilities among different levels of government? Please identify the appropriate provision(s) and provide a copy or link if possible:

Constitutional 

Chapter 7 of the Constitution of the Republic of South Africa ( the role of local government) read with Schedule 4 Part A read together with chapter 2 and 3 of the Constitution

National framework legislation or housing strategy 
Housing Act 107 of 1997; National Housing Code 2000; and the Breaking New Ground: A comprehensive Plan for the Development of Sustainable Human Settlements (2004) read together with section 26

Sub-national level legislation or housing strategy 

Provincial departments on human settlements follow the policies of the National government (see above on the National framework legislation on housing). Thus, the above legislations and policies apply equally to all three (3) spheres of government i.e. The National, the provincial and  the local spheres of government.

Inter-governmental agreement  

Chapter 3 of the Constitution delineates the principles of co-operative and intergovernmental relations. The Intergovernmental Relations Framework Act 13 of 2005 provides mechanisms to facilitate intergovernmental relations.

Other – Please explain
MINMEC – a Committee of the National Minister of Human Settlements and her 9 Provincial MEC counterparts, on compliance to constitutional service delivery mandates. These entities meet regularly on an on –going basis to check if there is compliance with service delivery within the framework of the Bill of Rights. Also, the Government Clusters – which were established by the Presidency, to foster an integrated approach to governance that is aimed at taking empowering decisions on service delivery.
 One such example of the cluster, is the Infrastructure development Cluster.
3. What role does the national level government play in relation to housing and related programs? How is compliance with the right to adequate housing structured between the national and sub-national levels?  If possible please kindly provide concrete examples of how these roles and compliance mechanisms are operationalized. 
Government is divided into three spheres of government, national, provincial and local government (metros, district municipalities, local municipalities). 
Ministry of Human Settlements (formerly Ministry of Housing), Ministry of Rural Development and Land Reform, Ministry of Finance, and Ministry of Cooperative Governance and Traditional Affairs. 
Ministry of Human Settlements is responsible for establishing and facilitating a sustainable national Housing development process (section 4 of the Housing Act 107 of 1997). 
The Provincial housing government is responsible for establishing and facilitating the provision of adequate housing in its respective provinces within the framework of the national housing policy together with municipalities within their jurisdictions. 
Local government actively pursues the delivery of housing by providing the land and infrastructure related facilities.

4. Where sub-national governments hold key responsibilities in relation to the right to adequate housing, please describe how programs and policies are co-ordinated nationally and what responsibilities remain with national level institutions.

Municipalities (Local government) in terms of the BNG can be accredited by the national department (department of human settlements). Municipalities which are accredited are empowered to manage the full range of housing instruments within their areas of jurisdiction one such example is the Johannesburg Metropolitan Council that runs its own budget for Housing.

5. Where housing and related programs are administered by sub-national level   governments, by whom and how are these programs funded? Are conditions attached to the funding which seek to ensure the resources are spent in a way that protects the right to adequate housing? How is this monitored?
An example of a programme administered by sub-national level government is the Emergency Housing Plan (EHP). The subnational/ provincial housing department provides grants to municipalities.  In terms of the EHP, grants are given to municipalities to enable them to respond rapidly to emergencies through the provision of land, municipal engineering services and shelter.  
 B.
Accountability of Sub-National Governments

1.
Are sub-national governments legally accountable to the right to adequate housing on the basis of any of the following? 


International human rights law? (Yes/No) 


Constitution/National Bill of Rights (Yes/No) 


 National or sub-national legislation (Yes/No) 


State level or municipal level Bills of Rights/Charters (Yes/No) 


Inter-governmental agreements (Yes/No) 


Conditional financing (eg: budget transfers from national level to sub-national) (Yes/No) 

2.
With respect to the above and where applicable, please identify: 

i. the relevant provision.
(a) International human rights law
South Africa has signed in 1994 but is yet to ratify and domesticate the International Covenant on Economic, Social and Cultural Rights (ICESCR), which defines more fully the right to adequate housing. However, international law and jurisprudential pronouncements from our Constitutional Court plays a crucial role in the South African context.
 (See amongst other, sections 39 and 233 of the Constitution) 
(b) Constitution/ National Bill of Rights

The Bill of Rights in Chapter 2 applies and binds all organs of state. This means that the right to access to adequate housing in section 26 of the Constitution applies to national, provincial, and local government.

(c) National or subnational legislations
· Housing Act 107 of 1997;
· Rental Housing Act 50 of 1999;
· Breaking New ground: A comprehensive plan for the development of Sustainable Human Settlements (2004);
· Social Housing Act, 2008; and
· National Housing Code 2009

i. the sub-national levels of government to which the legal provision applies. 

The legal instruments highlighted above apply to all the 3 spheres of government and all organs of state.
ii. the means of enforcement (eg: courts, tribunals, national human rights institution,  

        including ombudsmen, administrative mechanisms, etc.) and examples of how these  

      means have been applied.
There are myriad means of enforcement. For example, the South African Human Rights Commission, a National Human Rights Institution, can make recommendations where a violation of a human right nature has occurred. The court, such as the Constitutional Court, is empowered to make a declaration of invalidity. Examples, the government (corollary, be it national, provincial and local) have been obliged to provide temporary shelter to those in who are vulnerable;
 and the declaration of invalidity to a legislation that empowered the Member of the Executive Council (MEC) to institute proceedings of evictions without a process of meaningfully engaging with the people to be evicted.

3. Are sub-national governments involved in State reporting to international human rights monitoring mechanisms and in implementing recommendations?  (eg, UN treaty monitoring body, Universal Periodic Review). If so, how?  Please kindly provide an example. 
It is not clear the extent to which provincial government is involved in reporting to the UN system as that role is centralised and with national government. The government is much better posited to respond to a question of that nature.
4. Apart from the legal and international accountability described above, what political or institutional accountability mechanisms are in place in your country through which sub-national governments are held accountable to standards or requirements linked to the implementation of the right to adequate housing (eg, Government review procedures, ombudsman/national human rights institutions, local human rights councils).  Please provide any useful examples of how these have been used and, if possible, assess the outcome.
4.1
The main body holding government to account is the Parliament of the Republic of South Africa.  It contains two houses, the National Assembly (NA) and the National Council of Provinces (NCOP).  The NCOP’s role is to ensure that the provincial interests are taken into account in the national sphere of government as stated in section 42(4) of the Constitution. The NCOP does this mainly by participating in the national legislative process and by providing a national forum for public consideration of issues affecting the provinces. Importantly, the NCOP exercises oversight over the national aspects of provincial and local government. It contributes to effective government by ensuring that provincial and local concerns are recognised in national policy making and that national, provincial and local government work together effectively.
  While in the National Assembly there is a Portfolio Committee on Human Settlements, the NCOP has the Select Committee on Land and Mineral Resources.  Both these committees have a responsibility to ensure oversight over which government department are responsible for the provision of adequate housing in South Africa.  
On a specific level, each province has a legislature, responsible for passing the laws for its province which are applicable only to that province.  These laws are only effective for that particular province.
 In relation to housing matters and legislation, the provincial legislatures are regularly consulted and their feedback considered when national legislation affecting the provinces is being considered.  

4.2 
The Public Finance Management Act (PFMA), 1999 (Act No. 1 of 1999) (as amended by Act No. 29 of 1999) is one of the most important pieces of legislation passed by the first democratic government in South Africa. The Act promotes the objective of good financial management in order to maximise service delivery through the effective and efficient use of the limited resources.
  This Act assumes that the political head of a department (Cabinet Minister or a provincial MEC) is responsible for policy matters and outcomes; this includes seeking Parliamentary (or provincial legislature) approval and adoption of the department's budget vote. The head official (Director-General of a national department or provincial head of department) is responsible for outputs and implementation, and is accountable to Parliament or provincial legislature for the management of the implementation of that budget. This approach is in line with the approach of the new Public Service Regulations, which relies on a performance-driven system based on measurable outputs. The Municipal Finance Management Act, No. 56 of 2003, covers the local government.
4.3  The South African Human Rights Commission (SAHRC) established by Act 40 2013, is an independent constitutional body empowered to protect, promote, monitor and assess the observance of human rights. The SAHRC is empowered to receive complaints on alleged human rights violations. Annually, it publishes a report interrogating the extent to which the organs of state have gone in enabling the realisation of socio-economic rights. This report is commonly referred to as the Section 184(3) report and contains a specific chapter relating to the right to adequate housing
  The SAHRC also reports to Parliament regularly and shares its findings and reports with the parliamentary committees.  These are used as effective tools for parliament to conduct its oversight on the departments in fulfilling its constitutional mandates.  
4.4 
The Department of Performance Monitoring and Evaluation (DPME) which is located in the Office of the Presidency is responsible for monitoring and evaluating performance. The DPME has developed the Management Performance Assessment Tool (MPAT). This tool is one of several initiatives to improve the performance and service delivery of national and provincial departments. MPAT is a structured, evidence-based approach to the assessment of management practices. 

5. Please kindly identify what in your view may be the three most significant challenges in your country to effective accountability of sub-national governments to the right to adequate housing as guaranteed under international human rights law and identify key strategies or ideas for addressing these challenges. 

Challenges:

· The issue of eviction of unlawful occupiers is huge. Although there is the Emergency Housing Programme contained in volume 4 of the National Housing Code, 2009, it is unclear how the provincial and local government spheres are dealing with this. That is, there appears to be a lack of coherent, programmatic responses to the obligation to provide emergency housing.

· There delays in transferring housing funds from provinces to municipalities which has distorted municipal planning and expenditure processes, disrupted payments to contractors, and thereby caused major delays in implementation.

· There are block necks and blockages with intergovernmental relations among the three spheres of government resulting in slow to poor housing delivery.
Possible solutions:

· With regards to evictions, there is a need for municipalities to make proper use of the EHP rather than administering it on an ad hoc basis.
· The problems and bottlenecks experienced with inter-governmental relations and funding flows in housing provision need to be examined more closely, and creative solutions found to decrease these urgently.
· The government must create an enabling environment for the private sector to be involved. Empirical analysis of the long term effects of different types of housing would greatly enhance policy development and ensure successful decision-making.

Thank you for your contribution

� The report is available at: http://www.ohchr.org/EN/Issues/Housing/Pages/AnnualReports.aspx


� See � HYPERLINK "http://www.saflii.org/content/south-africa-index" �http://www.saflii.org/content/south-africa-index� for a copy of these legislations.


� For more see � HYPERLINK "http://www.gov.za" �http://www.gov.za� 


� See sections 39 and 233 of the Constitution of the Republic of South Africa, and S v Makwanyane and Another 1995 (3) SA 391 (CC).


� Govermnet of the Republic of South Africa v Grootboom 2000(11) BCLR 1169 (CC) � HYPERLINK "http://www.saflii.org/za/cases/ZACC/2000/19.pdf" �www.saflii.org/za/cases/ZACC/2000/19.pdf� 


� Abahlali baseMjondolo Movement of South Africa and Another v Premier of the Province of KwaZulu-Natal and Others  2012(2) BCLR 99 (CC) � HYPERLINK "http://www.saflii.org/cases/ZACC/2009/31.pdf" �http://www.saflii.org/cases/ZACC/2009/31.pdf�  


�� HYPERLINK "http://www.parliament.gov.za/content/Microsoft%20Word%20-%20OVAC%20Model%20-%20edited%20Word%20version%20-%20Replaced%20Diagrams,Chapter%20Upper%20case_27-Jan-09~1~1.pdf" �http://www.parliament.gov.za/content/Microsoft%20Word%20-%20OVAC%20Model%20-%20edited%20Word%20version%20-%20Replaced%20Diagrams,Chapter%20Upper%20case_27-Jan-09~1~1.pdf� 


� Parliament may intervene and change these laws if they undermine national security, economic unity, national standards or the interests of another province. Like Parliament, provincial legislatures have the responsibility of calling their Members of their Executive to account for their actions.


� http://www.treasury.gov.za/legislation/pfma/


� For such reports, see � HYPERLINK "http://www.sahrc.org.za" �www.sahrc.org.za� 


� See � HYPERLINK "http://www.dhs.gov.za" �www.dhs.gov.za� where the Department of Human Settlements has recently revised a social contract. This contract is a commitment by the department of human settlements together with a myriad of stakeholders, to accelerate the delivery of houses to the people. The department intends to provide 15 million housing opportunities by 2019.






