QUESTIONNAIRE 

1. Please provide detailed information on the constitutional, legislative and regulatory provisions on the exercise of the right to freedom of expression, the right to freedom of association, the right to peaceful assembly and the political rights of judges and prosecutors. Do these provisions expressly cover the exercise of these rights online, for instance through digital technologies such as the Internet and social media? 

The right of association of the citizens of the Republic of Bulgaria is regulated in Art. 49 of the Constitution of the Republic of Bulgaria. According to its text, employees have the right to associate in trade unions and unions to protect their interests in the field of labor and social security. The status of magistrates (judges, prosecutors and investigators) is regulated by the Judicial System Act (JSA). According to Art. 217, para 1 of JSA, judges, prosecutors and investigators can freely form and join organizations that protect their professional interests. These organizations can not join federations and confederations of trade union organizations of employees.

 
Article 195 of the JSA, which regulates the incompatibility of a magistrate's position with other activities, states that a judge, prosecutor and investigator, while in office, may not, inter alia, be a Member of Parliament, a mayor or a municipal councilor in any form, including personally, through a person and / or with an explicit and / or hidden agent, or be a partner, manager, or participate in supervisory, management or board of directors or controlling bodies of commercial companies, cooperatives or legal non-profit-making organizations which carry out economic activities, with the exception of those professional associations in which they are members, and membership of political parties or coalitions, organizations with political ends, otr to carry out political activity, to be a member of organizations which perform activities that affect his / her independence and be a member of a trade union organization outside the judiciary system. 


The amendments to the JSA of 2016 in Art. 195 a regulate a duty for each judge, prosecutor and investigator, members of the Supreme Judicial Council, the Chief Inspector and the inspectors of the Inspectorate to the Supreme Judicial Council to submit a declaration on all their activities within a period of one month from taking up office in the respective college of the Supreme Judicial Council and memberships in organizations, including secret and / or informal organizations and societies, non-profit legal entities, and in civil societies or consortia. The declaration shall be filled in in a form approved by the Supreme Judicial Council. A Central Public Register of Declarations under Art. 195a, para. 1 of the JSA and Rules for keeping relevant colleges. For more information: http://www.vss.justice.com/page/view/4249 
2. Please provide information on cases where judges and prosecutors in your country were subject to legal or disciplinary proceedings for an alleged breach of their obligations and duties in the exercise of their fundamental freedoms, both offline and online. Please also provide information on cases where judges or prosecutors have been subject to threats, pressure, interference or reprisal in connection with, or as a result to, the exercise of their fundamental freedoms.


The disciplinary offense is an act of unlawful action or inaction. Unlike the crimes, however, the factual composition of the disciplinary offenses is not determined by the legislator in a limitative and concrete way - it would be impossible, in view of the enormous variety of acts which by their nature and outcome could lead to violation of the statutory requirements, and objectives for exercising the respective state function. The types of violations are defined by the legislator only in the most general framework as a guideline for the establishment of those official and extra-judicial acts, the implementation of which violates the performance of the respective state function.


The disciplinary violations regulated by the Judiciary Act by judges, prosecutors and investigators make no exception to this legislative approach. In view of this, the concrete act, through which it can be accomplished as per art. 307, para. 2 of the JSA the disciplinary offense by a judge, prosecutor or investigator is a matter of establishing and assessing compliance with the actual composition of the violation in each individual case.


The court's administration of justice is one of the main functions of the state and the legislator has set requirements not only for its specific implementation but also for serious demands on the professional and moral qualities of the person performing the function and on his daily behavior during the performance of this function. These requirements undoubtedly restrict to a certain extent the official and extrajudicial behavior of the judge, but when the state empowers a person on its behalf to resolve legal disputes, it will inevitably require that person to have personal prestige and authority because the prestige and authority of the judge is the prestige and authorityof the state function it performs and hence of the state itself.

These professional and moral requirements for the judge are clearly defined by the legislator and, given the importance they have for the rule of law, their establishment is within the Constitution itself. Therefore, any person exercising his constitutional right to free choice of profession - Art. 48, para. 3 of the Constitution, deliberately and freely decides whether to accept or not to accept the restrictions of the profession. Then, when the person decides that the restrictions imposed on him by the profession of the judge do not correspond to his personal values, interests and priorities, he is free to cease practicing the profession. But when he has accepted to practice the profession, the person is obliged to observe the imposed restrictions.


One of the basic requirements to the judge, explicitly stated in Art. 129, para. 3, p. 5 of the Constitution, as well as in Art. 307, para. 3, p. 4 of the Judicial System Act, is not to perform action or inaction that undermines the prestige of the judiciary. The performance of such acts or omissions is incompatible with the requirements of the position of the judge and always constitutes a disciplinary offense, a legal fact with legal consequences. The legislator has not given a legal definition of "prestige". In view of this and in accordance with Art. 36, para. 1 and Art. 37, para. 1 of Decree No. 833 of 24.04.1974 on the application of the Law on the Legal Acts, the content of the term should be determined in view of the commonly used Bulgarian language. According to the Bulgarian Interpretative Dictionary, Science and Art, Sofia, 2008, p.744, the prestige is an influence and good name, respect, honor which someone enjoys; an authority. Undoubtedly, that the good name, respect, and authority are subjective categories, but regarding the functioning of the judiciary in the rule of law, the prestige of the judiciary, its authority, are  raised to constitutional value, and the violation of that prestige by the judge - in a disciplinary violation.


One of the basic principles that the constitutional legislator has regulated to ensure the prestige of the judiciary is its independence - Art. 117, para. 2 of the Constitution. This is also a basic requirement for the court referred to in Art. 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). Guarantees for the independence of the judge are at institutional and personal level.


In this case, it is a matter of compliance of the guarantees on a personal level.The main content of the judge's independence is his obedience to the law alone. But this means that the judge does not only have to observe the substantive and procedural law when he is a lawyer, but he himself must not be dependent on the other authorities or on persons and circumstances that stand between his knowledge and conscience on the one hand, and the law - from another. One of the forms of dependence is the engagement with a political subject or with other authority outside the framework of the joint functioning of the authorities.


Undoubtedly, the judge is not deprived of political rights - he, as every citizen, has the right to exercise his political rights and to participate in public and political life. Judges can not be prosecuted or restricted in their rights because of their convictions - Art. 38 of the Constitution. Neither the Constitution nor the international acts to which Bulgaria is a party prohibit the judges from expressing their political and civic positions. Pursuant to paragraph 7.5 of the Code of Ethics for Bulgarian Magistrates, the magistrate is free to express personal opinion in the mass media on all matters for which there is no explicit legal prohibition. In the case law of the Court of Human Rights, the right of judges under Art. 10 ECHR on Freedom of Expression (see, for example: Judgment of 28.10.1999, Wille v. Liechtenstein, Appl N28396 / 95, Judgment of 26.02.2010, Kudeshkina v. Russia, Appl N29492 / 05; the decision of 23.06.2016, Baka v Hungary, Appl. N20261 / 12, as well as the report of the European Commission on Democracy by Law - "On the right of expression of judges" dated 23.06.2015, №80682015). Therefore, in principle, the political rights, civil positions and convictions of a judge may be subject to an assessment of the realization through them of a disciplinary offense within the meaning of Art. 307, para. 2 JSA. The question to be asked is on the limits, on  the measure of how these rights are exercised and, in particular, did the judge, in view of his office, pass the margin for exercising his political rights and expressing his political beliefs?

Example: By a decision of the SJC under Protocol No. 47 / 17.09.2015 a disciplinary sanction was imposed - disciplinary dismissal from the position of a judge for a violation under Art. 307, para 4, p. 4 of the JSA (previous version). In this case, the judge wrote and sent a personal letter to the Minister of the Interior, in his capacity as the head of a political party, declaring his appreciation, affection and willingness to support and follow the policy that the political party carries out. In order for this decision to be made, the Supreme Judicial Council has accepted that the judge has violated the basic principles of ethical conduct, laid down in the Code of Ethics for Bulgarian Magistrates and prejudiced the prestige of the judiciary by issuing and sending that letter. By compiling and sending the letter, the judge violated the norms of the Code of Ethics for Bulgarian Magistrates, which are mandatory as specific moral norms for judiciary magistrates and not as normative legal act. In the present case, there is a violation of the rules of conduct stemming from the principles of independence, integrity and propriety. These principles represent a protective value and a fundamental building element of the prestige of the judiciary. The judge's actions in relation to the view expressed in the letter to the Minister of the Interior are considered reproachable because they question the independence, impartiality and integrity of the judiciary. Independence and integrity are the qualities of the judicial system that guarantee the effective fulfillment of the basic legal function in the state of maintaining and restoring the established legal order. Effective performance of this function, in turn, guarantees the confidence of citizens in the state, i.e. ensures its stability. In this regard, the magistrate is obliged to maintain and apply high standards of conduct and to personally observe them, so that the moral integrity and independence of the judiciary are preserved. The ethical norms introduced in the Code of Ethics for Bulgarian Magistrates link each action to its predictable consequences. They do not challenge the magistrate's right to personal opinion, do not restrict his freedom of speech, but raise questions about their meaning, content and objectification, and hence their moral-valuing public resonance. As a subject of constant public scrutiny, the magistrate should impose personal constraints and behave in a manner consistent with the dignity inherent in the job.


In the present case, the Supreme Judicial Council has accepted that, in the light of the evidence gathered in the case, there is a major inconsistency between the factual composition of the conduct carried out by the judge and the legally due conduct. The purpose of the moral rules is precisely that - to give the magistrate a pattern of behavior, the observance of which ensures that he will honor his functions and have a moral authority to trust the public in the judiciary. It should be noted that in order for a violation of the ethical rules to be carried out, it is not necessary for the judge to be aware and to do so directly. It is enough that he could have anticipated the socially dangerous consequences of the act and prevented them. In the present case, it is also irrelevant that the negative public opinion formed is relevant regarding the opinion of the judge, drawn up and sent by him as a judge. The broad resonance gained from the case in the public domain through the mass media. The latter provoked serious and serious doubts in the public about the impartiality, integrity and morals of the judges.


The decision of the Supreme Judicial Council was challenged before the Supreme Administrative Court (SAC) (see case no. 1573/2015 and case number 6227/2016). It is accepted that the act of imposing disciplinary sanction is lawful, as determined by a competent authority, in the form provided for by the law, in compliance with the rules of the administrative procedure, in accordance with the substantive provisions and the purpose of the law. The SAC has accepted that placing the judge in the service of a political party, and rather of one of the leaders of that party, as evidenced by the content of the letter, does not correspond to the constitutional understanding of placing the judge solely on the law, knowledge and his conscience. It is irrelevant who is the political party and who is the political leader, because the political life in Bulgaria is based on the principle of political pluralism - Art. 11, para. 1 of the Constitution, it is important that the judge, at the time he was on the position of a judge, o has expressed political attachment in a way and to an extent that casts reasonable doubt and perpetuates the impartiality required by the Constitution. As stated above, the judicial function performed by the judge imposes certain limitations, and in exercising the judge's political rights as citizens. The judge must, without being deprived of political rights, refrain from acts that make him or her dependent, addicted to a particular political or public subject, because thus he calls into question the performance of his duties in the manner required by the law and in accordance with the oath it has taken - to be impartial and objective. Something more - the judge must not only be unaffected by the inappropriate, in view of his judicial function, connections and influence, but must also give the reasoned observer the impression that he is not really affected by such factors. What is relevant in this case is that the judge's actions have led to the unlawful result demanded by the law - damaging the prestige of the judiciary. The fact of writing and sending the letter itself - the receipt by the addressee, which took place at the address of the addressee, that is, the content of the letter has also become known to others, damaging the prestige of the judiciary because the prestige of the judiciary is not imaginary, but a function of the prestige of everyone and every judge. By writing and sending the letter, the personal authority and prestige of the judge, as an embodiment of independence and justice, were violated. This means that the prestige of the judiciary itself has been damaged.

But together with the above, the letter was also publicly disclosed - it was published on an electronic site. In this way, it has reached the general public and has multiplied the impairment of the judge's prestige by creating a public negative assessment for the judge and through him - for the judiciary as a whole.

The Plenum of the SJC, with a decision under Protocol No. 34 / 29.09.2016, item 8, updated the SJC's Public Response Procedure in case of impairment of the independence of the judiciary.


The document was prepared in accordance with the recommendations of the EC Report to the EP and the Council on the progress made by Bulgaria on 22 January 2014. The procedure identifies the cases of impairment of the independence of the judiciary and suggests possible responses including acceptance of a declaration, a statement by the SJC representative or another member appointed by the SJC Plenum, holding a briefing, organizing an interview or participating in a broadcast.


With a decision of the SJC Plenum on Protocol No. 29 / 28.09.2017, a Unified Crisis Plan for Communication of the Judiciary Bodies was approved. The plan integrates communication actions of all concerned bodies in order to prevent crises and build mechanisms for successful communication in emergency and crisis situations in the bodies of the Judiciary.

In October 2018 the Judicial Council of the Supreme Judicial Council adopted the document “Standards for the Independence of the Judiciary”. The draft document was proposed by the Representative of the SJC and the Spokesperson of the SJC Judges’ college, and was drafted in compliance with a decision of the Judges’ College.

The document “Standards for the Independence of the Judiciary” contains the criteria on the basis of which the elements of the constitutional guarantees for the independence of the judiciary are outlined, as well as the criteria in which authority and independence are considered to be impaired. During the drafting of the document an emphasis was put on the principle of the separation of powers and special attention was paid to the freedom of speech and freedom of expression. The elements of the independence of the judiciary and the guarantees provided by the Constitution and the normative acts of the Republic of Bulgaria are outlined. The document determines the criteria whereby the authority and independence of magistrates are considered to be impaired, as well as the concrete forms of impairment of their independence from the legislature and the executive, the media, the parties and participants in the court proceedings, as well as the other representatives of the civil society. Specific recommendations have been made to the legislative, executive and judiciary authorities, the media and professional organizations to strengthen the independence of the judiciary and to build confidence in the judiciary.


During the process of the drafting the document the relevant case law of the European Court of Human Rights was examined, as well as the experience of the European Judicial Network Network, strategic documents and decisions of the Council of Europe, the Consultative Council of European Judges and Prosecutors, the Consultative Council of European Prosecutors, the Venice Commission, The International Association of Judges and the United Nations.
3. Please provide information on whether, and to what extent, the exercise of the fundamental freedoms referred to above has been regulated in codes of judicial ethics or professional conduct developed by professional associations of judges and prosecutors in your country. Do these codes expressly include provisions concerning the exercise of these rights through the use of digital technologies?

A Code of Ethics for Bulgarian Magistrates was adopted by decision of the Supreme Judicial Council in 2009. The Code of Ethics for Bulgarian Magistrates is applicable to all judges, prosecutors and investigators, members of the Supreme Judicial Council, inspectors at the Inspectorate to the Supreme Judicial Council, referred to as the magistrates for the purposes of the Code. It has been drafted in accordance with the Constitution of the Republic of Bulgaria, the Judiciary System Act, the Recommendations of the Committee of Ministers of the Council of Europe on the Status of Judges, Prosecutors and Investigative Bodies, as well as all other national and international acts regulating the activities of magistrates in Republic of Bulgaria. The basic principles that set standards and outline the framework for regulating the behavior of magistrates inside and outside the service they perform are independence, impartiality, fairness and transparency, courtesy and tolerance, integrity and decency, competence and competence, and confidentiality.


In response to the question raised, it should be pointed out that the Code provides that magistrates should not participate in any way in political activity and do not interfere in political or business circles of influence. As regards the respect for the principle of confidentiality, magistrates are required to maintain absolute discretion and professional secrecy in their social communication and private life regarding the facts or information they have become aware of in the course of or in connection with the performance of their official duties and should require the same from the judicial officers . Magistrates can not unduly use the information that they have become aware of in the performance of their functions. They may discuss fundamental legal issues, and in such cases they are obliged to keep the specific facts of the cases in secret by not disclosing information about the private life of citizens or such that harm the interests of individuals or their reputation. They have no right to express public opinion on specific cases. They are free to express a personal opinion in the media on all matters for which there is no explicit legal prohibition. Magistrates who are members of a college body should keep the secret of the meetings.
4. What kind of restrictions (constitutional, legal or regulatory) can be found in your legal system to the exercise of these freedoms? What is the rationale for these restrictions? Do these restrictions apply both offline and online? And if not, are there particular restrictions on the exercise of these rights through the use of digital technologies? 


The restrictions are contained in the relevant provisions of the JSA and the Code of Ethics for Bulgarian Magistrates. There is no explicit distinction between actions taken offline or online.
5. Please elaborate on the nature of restrictions specifically applicable to the exercise of fundamental freedoms by judges and prosecutors. In particular:

· Are these restrictions dependent on the position and matters over which the particular judge/prosecutor has jurisdiction? 

· Should the venue or capacity in which these opinions are given be taken into account (for instance, whether or not they were exercising or could be understood to be exercising their official duties)? 

· Should the purpose of such opinions or demonstrations be taken into account?

· To what extent, if at all, is the context – such as democratic crisis, a breakdown of constitutional order or a reform of the judicial system – relevant when evaluating the applicability of these restrictions? 

The limitations contained in the relevant provisions of the JSA and the Code of Ethics for Bulgarian Magistrates (CEBM) are not related to the position and the issues that the particular judge / prosecutor is competent to do. For example, in the scope of CEBM it is regulated that it is applicable to all judges, prosecutors and investigators, members of the Supreme Judicial Council, inspectors in the Inspectorate at the Supreme Judicial Council. The restrictions established do not depend on the place or the quality of opinions on specific issues or the purpose of the statements or declarations.
6. Please provide information on the scope or interpretation that has been given to these restrictions by national courts, national judicial councils, prosecutorial councils or equivalent independent authorities with general responsibilities for disciplinary proceedings against judges and, where applicable, prosecutors. Please provide specific examples of these instances.

Please see the answer to Q.2.
7. Please provide information on initiatives undertaken by professional associations of judges and, where relevant, prosecutors, to raise their awareness of the risks associated with the exercise of their rights online, particularly on social media. 
The Association of the prosecutors in Bulgaria has pointed out in their response that they are following with attention and concern the increase of cases of targeted use of social networks for demonstrating and instilling hatred pointed personally to the Bulgarian judge, prosecutor or investigator. Such manifestation directly and unambiguously affects the honor and the dignity of the magistrate, provoking them to defend themselves, exercising publicly their right of response. The Management board of the Association has recognized the need of a debate on the new provocations of the digitalized society to the judiciary. Such a debate have not been conducted so far and in that context the Association has expressed their readiness to participate in a round table, seminar of any other appropriate form of discussion on the challenges to the magistrates who have found themselves in a moral dilemma, imposing the observance of the delicate balance between the provisions of the Code of ethics for the behaviour of Bulgarian magistrates and the exercise of the constitutionally recognized right of freedom of expression and dissemination of opinion. 
            In answer to our letter, the Union of the Bulgarian Judges has informed us that they have published on their website Judicial law a translation of the article “Friend Request Denied: Judicial Ethics And Social Media by Shaziah Singh a lawyer at Benesch’s Corporate & Securities Practice Group, Master in Law from Case Western Reserve University and Bachelor in Brain Behavior and Cognitive Science from the University of Michigan.


