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Mandate of the Special Rapporteur on the independence of judges and lawyers

QUESTIONNAIRE 

1. Please provide detailed information on the constitutional, legislative and regulatory provisions on the exercise of the right to freedom of expression, the right to freedom of association, the right to peaceful assembly and the political rights of judges and prosecutors. Do these provisions expressly cover the exercise of these rights online, for instance through digital technologies such as the Internet and social media? 

The Constitution of the Republic of Croatia
 prescribes that government in Croatia is organized according to the principle of separation of powers between legislative, executive and judicial authority. Judicial authority is autonomous, independent and exercised by the courts. Judicial office is permanent and a judge may not perform any other duty defined by law as being incompatible with his or her judicial office.

The Constitution contains general provisions that concern rights referred to in the questionnaire, but there are no special provisions relating to exercise of these rights by judges. In addition, the constitutional provisions do not cover the exercise of these rights online expressly.  

The Courts Act
  determines rights and duties of judges. It includes provisions that prescribe the exercise of the freedoms at issue. However, it does not contain provisions that cover the exercise of these rights online expressly.

The Courts Act sets ground for the Judicial Code of Ethics
 that is issued by an ethical council consisting of chairmen of all councils of judges in Croatia. It lays down set of ethical principles essential for the successful performance of the judicial office. In performing their duties and in their private time, judges should respect the Code that contains among others, provisions concerning the exercise of the freedoms referred to in the questionnaire. However, the Code does not contain express provisions concerning the exercise of these rights through the use of digital technologies.

2. What kind of restrictions (constitutional, legal or regulatory) can be found in your legal system to the exercise of these freedoms? What is the rationale for these restrictions? Do these restrictions apply both offline and online? And if not, are there particular restrictions on the exercise of these rights through the use of digital technologies? 

Under the Article 16 of the Constitution, any freedoms and rights may only be restricted by law in order to protect the freedoms and rights of others, the legal order, and public morals and health.

Such restrictions should be proportionate to the nature of the need for such restriction in each individual case.

The right to freedom of thought and expression

The Article 38 of the Constitution guarantees the right to freedom of thought and expression
. In particular, the said freedom encompasses freedom of the press and other media, freedom of speech and public opinion, and free establishment of institutions of public communication. This provision itself does not contain any reference to the restrictions. However, the above mentioned Article 16 of the Constitution is applicable.
 
The Courts Act does not expressly prescribe the exercise of judge’s right to freedom of expression. However, it sets out principles concerning conduct and behaviour of a judge in general.

As a general rule, the Courts Act prescribes that a judge must act in a way that preserves his or her dignity and the dignity of judicial power. Judge’s behaviour must not put in question his or her impartiality and independence and the independence of judiciary (Article 89). 

Pursuant to the Article 90 § 1 of the Courts Act a judge must not be a member of a political party nor be involved in political activity
. 

Pursuant to Article 93 § 4 of the Courts Act
, a judge may participate in expert and scientific matters, publish articles, lecture as teacher and participate in preparing draft regulations. A judge has the right to be remunerated for the said work.

The Code envisages provisions concerning the conduct of judges in public
. Those provisions concern the exercise of the right to freedom of thought and expression as well.

Under the Code, in public appearances, a judge should promote the reputation of the judicial profession. Judge may participate in public discussions on the law, the legal system and the functioning of the justice system.

When appearing in public, or when commenting through the public media or at public meetings a judge should base his or her appearance and overall conduct in conformity with the law and with the Code.

The Code contains two express restrictions to the exercise the right at issue. Firstly, a judge should not express opinion on particular proceedings that are pending and on the court decisions in these proceedings. Secondly, a judge should avoid promoting himself or herself and expressing his or her views and opinions during the course of proceedings and in relation to these proceedings, especially through the media.

The Article 8 of the Code stipulates that a judge must avoid behaviour which is indecent and appears to be indecent to the judicial duty. It is expressly stated that a judge should accept the restrictions which may appear burdensome to others. This is also applicable to judge’s freedom of expression. 
The right to freedom of association

The right to freedom of association, for the purpose of protection or promotion of beliefs and aims is guaranteed under Article 43
 of the Constitution. However, the Constitution provides exhaustive list of restrictions of the right to freedom of association. Nevertheless, the Constitution requires that the formation, access, and abandonment of the trade unions and other associations are conducted in accordance with law.  

The Courts Act prescribes the exercise of the constitutional right to freedom of association expressly. Namely, pursuant to the Article 90 § 2 judges may freely associate in associations of judges for the purpose of protection of their independence and interests.

The Code contains provisions concerning the exercise of the freedom of association. Under the Code
, the judges have the right to establish and to participate in the work of these associations which advocate their interest and protect their independence and status of judicial power, with a view to protecting and promoting the judicial office.

The right of public assembly and peaceful protest

The Article 42of the Constitution
  guarantees the right of public assembly and peaceful protest, in compliance with law. Therefore, any restriction must be provided for by the relevant law.

The Courts Act does not expressly prescribe the exercise of judge’s right to peaceful assembly.

There are no specific provisions regulating the exercise of any of these rights online, or via digital technologies. 
3. Please elaborate on the nature of restrictions specifically applicable to the exercise of fundamental freedoms by judges and prosecutors. In particular:

· Are these restrictions dependent on the position and matters over which the particular judge/prosecutor has jurisdiction? 

· Should the venue or capacity in which these opinions are given be taken into account (for instance, whether or not they were exercising or could be understood to be exercising their official duties)? 

· Should the purpose of such opinions or demonstrations be taken into account?

· To what extent, if at all, is the context – such as democratic crisis, a breakdown of constitutional order or a reform of the judicial system – relevant when evaluating the applicability of these restrictions? 

· As already mentioned in answers to the previous questions, the Code regulates the behaviour of the judge both inside and outside the courtroom. Therefore, the position or the jurisdiction of the judge have no particular relevance for the nature or extent of restrictions which are applicable under the Code. 
· Cited provisions of the Code
 on the appearance of the judge in public regulate judge’s behaviour in specific public occasions and make distinction between forbidden conduct (expression of opinion on pending cases and promotion of himself or herself during and in the relation to the proceedings) and acceptable conduct (participating in public debates, writing articles, participating in other media program, lectures or conferences). 
· The purpose of any opinions or demonstrations by judges should be in line with the general obligation to promote the dignity and reputation of the judicial profession.
· Under the Article 17 of the Constitution, in case of war or any clear and present danger to the independence and unity of the State or in the event of any natural disaster, some restrictions may be imposed
 of freedoms and rights guaranteed by Constitution
. Such restriction must be appropriate to the nature of the threat, and may not result in the inequality of citizens with respect to race, colour, gender, language, religion, or national or social origin. 
4. Please provide information on the scope or interpretation that has been given to these restrictions by national courts, national judicial councils, prosecutorial councils or equivalent independent authorities with general responsibilities for disciplinary proceedings against judges and, where applicable, prosecutors. Please provide specific examples of these instances.

5. Please provide information on initiatives undertaken by professional associations of judges and, where relevant, prosecutors, to raise their awareness of the risks associated with the exercise of their rights online, particularly on social media. 

Several workshops on judicial ethics were organised, which included the specific topic on judges and their use of social media.
�  “Official gazette” nos. 56/1990, 135/1997, 113/2000, 28/2001, 76/2010 and 5/2014, hereinafter: the Constitution.


� “Official gazette” nos. 28/2013, 33/2015, 82/2015, 82/2016 and 67/2018.


� “Official gazette  no. 131/06, hereinafter: the Code.


� The Article 38 reads:


“Freedom of thought and expression shall be guaranteed.


Freedom of expression shall particularly encompass freedom of the press and other media, freedom of speech and public opinion, and free establishment of all institutions of public communication. ...”


� The Constitutional Court noted in its case law that the freedom of thought and expression is not of absolute nature and that is subject of restrictions prescribed by law. See, for example, decision U-III 2845/2011 § 4.1., U-III 2588/2016 § 10, available at the www.usud.hr


� However, pursuant to the Article 88 § 1 § of the Courts Act, a judge may be appointed to any official duty within the Ministry of Justice. That includes the possibility of appointment as a Minister of Justice. Still, a judicial function should be suspended for as long as he or she performs the executive function to which he or she is appointed. 


� More precisely, pursuant to Article 93 § 4 of the Courts Act a judge may produce expert or scientific papers, publish the content of court decisions that are final, serve as a lecturer at the Judicial Academy, as a law teacher or teaching associate at a university study, participate in the work of expert or scientific meeting or commissions, and in preparing draft regulations. 


� The article 12 of the Code reads:


“12. Relation to the public


In his or her public appearances, a judge shall promote the reputation of the judicial profession.


A judge shall not express opinion on particular court proceedings that are pending and on the court decisions in these proceedings.


A judge may participate in public discussions on the law, the legal system and the functioning of the justice system.


When appearing in public, or when commenting on social phenomena through the public media, written articles, radio or TV programmes, at public conferences, lectures etc., a judge shall endeavour to ensure that his or her appearance is based on regulations, and that the views the judge express and his or her overall conduct is in conformity with the provisions of this Code.


A judge shall avoid promoting himself or herself and expressing his or her views and opinions during the course of proceedings and in relation to these proceedings, especially through the media”.





� The Article 43 of the Constitution reads:


“Everyone shall be guaranteed the right to freedom of association for the purposes of the protection of common interests or the promotion of social, economic, political, national, cultural and other convictions and aims. For this purpose, anyone may freely form trade unions and other associations, join them or leave them, in accordance with law. 


The right to freedom of association shall be restricted by the prohibition of any violent threat to the democratic constitutional order and the independence, unity and territorial integrity of the Republic of Croatia.


� The Article 11 of the Code reads:


“11. Freedom of association


Judges have the right to establish professional associations and participate in the work of these associations which advocate their interest and protect their independence and status of judicial power, with a view to protecting and promoting the judicial office”.


� The article 42 of the Constitution reads:


Everyone shall be guaranteed the right of public assembly and peaceful protest, in compliance with law.


� See Article 12 of the Code.


� Such restriction shall be decided upon by the Croatian Parliament by a two-thirds majority of all Members of Parliament or, if the Croatian Parliament is unable to convene, at the proposal of the Government and with the countersignature of the Prime Minister, by the President of the Republic.


� Expressly excluded from any possible restrictions are the provisions on right to life, prohibition of torture, cruel or degrading treatment or punishment, and concerning the legal definitions of criminal offences and punishment, and the freedom of thought, conscience and religion.






