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Mandate of the Special Rapporteur on the independence of judges and lawyers

QUESTIONNAIRE 

Preamble:

In Italy, there are constitutional guarantees for the “independence of the judiciary”. The Article 104 par. 1 of the Italian Constitution provides that “The Judiciary is a branch that is autonomous and independent of all other powers.” The independence is assured by bodies that provide a self- rule of judiciary. For example, ordinary judges (civil and criminal) are ruled by High Council of the Judiciary (and not by the Secretary of Justice); and the majority of members of this Council is elected by the judges themselves: as provided by Article 104 par. 3 “Two thirds of the members are elected by all the ordinary judges belonging to the various categories, and one third are elected by Parliament in joint session from among university professors of law and lawyers with fifteen years of practice.”

Administrative judges are ruled by Council of the Administrative Justice; and the majority of members of this Council is elected by the judges themselves: as provided by Article 7 Law n. 186/1982, ten members are elected by administrative judges and four members are appointed by Parliament from among university professors of law and lawyers with twenty years of practice. 

As to the standards, the authority and independence would be deemed to be impaired if it were an impairment of these bodies that assure the self-government of the judiciary.

1. Please provide detailed information on the constitutional, legislative and regulatory provisions on the exercise of the right to freedom of expression, the right to freedom of association, the right to peaceful assembly and the political rights of judges and prosecutors. Do these provisions expressly cover the exercise of these rights online, for instance through digital technologies such as the Internet and social media? 

The Italian Constitution contains rules of principle to protect the right to freedom of association and expression.

In particular, regarding the freedom of association the Article 17 recognizes the right of citizens to meet peacefully and without arms. 
The Article 18 recognizes the right of Citizens to join freely, without authorization, for purposes that are not prohibited to individuals by criminal law.
Regarding the freedom of expression, the article 21 specifies that everyone has the right to freely express one's own thought with the word, the written e any other means.

The press cannot be subject to authorization or complaints.

The Italian Constitution does not contain express provisions regarding freedom of expression via the Internet, social media and other means of digital communications. However it is clear that its rules and principles can be interpreted in the sense of being updated to contemporary digital reality.
Article 1 of Law 62 of 2001 equates the editorial product produced on paper, including the book, to that produced on an electronic medium, intended for publication or, in any case, for the distribution of information to the public by any means, including electronic, or through the sound or television broadcasting, excluding record or film products.
Controversial is the issue regarding the limits of freedom of expression for the judges, with specific reference to their "political" opinions and in particular those expressed through press articles or even television broadcasts, as well as through social networks.

"Cornerstone" of democratic life (as stated in a previous ruling by the Constitutional Court, No. 84 of 1969, see also the n. 126 of 1985), the freedom guaranteed by art. 21 of the Constitution meets, for certain categories of public officials, limits related to the duties to which they are subject and in particular, for the judges, to the need not to be disturbed by the essence and appearance of their position of independence and impartiality (in this sense, also the European Court of Human Rights, in the case 9th July 2013 - Cause n. 51160/06 - Di Giovanni V. Italia).

These are limits that, in addition to having to be provided for by law, although specific legislation has not yet been approved, must be explicitly linked to constitutional principles or, at least, by being "obtainable through the rigorous application of the rules of legal interpretation", and that they ultimately find their ratio in the need for the citizen to be "reassured that the activity of the magistrate, both judge or prosecutor, is not driven by the desire to make a political party prevail" (respectively Constitutional Court, sentence 9 of 1965 and No. 224 of 2009).
2. Please provide information on cases where judges and prosecutors in your country were subject to legal or disciplinary proceedings for an alleged breach of their obligations and duties in the exercise of their fundamental freedoms, both offline and online. Please also provide information on cases where judges or prosecutors have been subject to threats, pressure, interference or reprisal in connection with, or as a result to, the exercise of their fundamental freedoms.

With regard to the administrative judges, no cases of this kind are reported.
3. Please provide information on whether, and to what extent, the exercise of the fundamental freedoms referred to above has been regulated in codes of judicial ethics or professional conduct developed by professional associations of judges and prosecutors in your country. Do these codes expressly include provisions concerning the exercise of these rights through the use of digital technologies?

I. The Italian legislation has no legal provision concerning the use of social media by judges.

II. Nevertheless administrative judges have a defined set of ethical rules which accompany them in institutional and any other external activities as well as in social life. 

III. For first instance judges a “Code of Ethics of Administrative Judges of Regional Administrative Courts” was adopted on May 13, 1994.

For appeal judges a “Code of Ethics of the Judges of the Council of State” was adopted on April, 28 1994 and subsequently amended.

For the purpose of this questionnaire, the rules concerning “Behavioral criteria”, from both Code of Ethics, come into consideration.

IV. As expressly specified in the Preamble to the latter Code of Ethics, “The rules of this Code of Ethics, not having the nature and effectiveness of legal norms, are an expression of the deontological tradition of the judges of the Council of State and, as such, an ideal and practical patrimony entrusted exclusively to the individual consciences of the judges themselves. The code therefore has no value and effectiveness in terms of public regulatory sources. Its strength lies only in the spontaneous adherence of each member of the category to the rules contained therein. The violation of the following propositions does not involve the application of penalties.”

4. What kind of restrictions (constitutional, legal or regulatory) can be found in your legal system to the exercise of these freedoms? What is the rationale for these restrictions? Do these restrictions apply both offline and online? And if not, are there particular restrictions on the exercise of these rights through the use of digital technologies? 
None

5. Please elaborate on the nature of restrictions specifically applicable to the exercise of fundamental freedoms by judges and prosecutors. In particular:

· Are these restrictions dependent on the position and matters over which the particular judge/prosecutor has jurisdiction? 

· Should the venue or capacity in which these opinions are given be taken into account (for instance, whether or not they were exercising or could be understood to be exercising their official duties)? 

· Should the purpose of such opinions or demonstrations be taken into account?

· To what extent, if at all, is the context – such as democratic crisis, a breakdown of constitutional order or a reform of the judicial system – relevant when evaluating the applicability of these restrictions? 
------

6. Please provide information on the scope or interpretation that has been given to these restrictions by national courts, national judicial councils, prosecutorial councils or equivalent independent authorities with general responsibilities for disciplinary proceedings against judges and, where applicable, prosecutors. Please provide specific examples of these instances.
         ------

7. Please provide information on initiatives undertaken by professional associations of judges and, where relevant, prosecutors, to raise their awareness of the risks associated with the exercise of their rights online, particularly on social media. 

In 2015, in a note addressed to the administrative judges, the Council for the Judiciary of administrative judges faced the question concerning the use of "mailing lists" reserved for the judges themselves.

While recognizing the positive role played by this communication tool when it is primarily dedicated to information exchange and to the debate on issues of general interest for the category, the self governing body of the administrative judiciary recalled what recently reiterated by the Supreme Court of Cassation (joint sections), that it is not an obstacle to the configurability of an offense to the honor and decency of others that the harmful communication took place within a reserved mailing list, not constituting this a "free zone" for offensive expressions and judgments.

Consequently it invited everyone to use the mailing list in the context of a correct dialectic and on the basis of continence canons.


