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To the attention of Mr. Special Rapporteur on the Independence of the Judiciary 

and Mr. Stefano Sensi
SRindependencejl@ohchr.org

Further to your query, Italy is in a position to provide the following information: 
Introduction

The Basic Law of Italy (entered into force in 1948) determines the political framework for action and organization of the State. The fundamental elements or structural principles of the constitutional law governing the organization of the State are as follows: 

· Democracy, as laid down in Article 1; the so-called personalistic principle, as laid down in Article 2, which guarantees the full and effective respect for human rights; the pluralist principle, within the framework of the value of democracy (Arts. 2 and 5); the importance of labour, as a central value of the Italian community (Arts. 1 and 4); the principle of solidarity (Article 2); the principle of formal and substantial equality, as laid down in Article 3 – it is the fundamental criterion to be applied by the judiciary system, as well as by the other powers; the principles of unity and territorial integrity (Article 5); and the principles of the social state and of the state based on the rule of law.

· In particular Article 3, envisaging the principles of formal and substantial equality at paragraphs 1 and 2, stipulates as follows: “(1) All citizens have equal social dignity and are equal before the law, without distinction of sex, race, language, religion, political opinion, personal and social conditions. (2) It is the duty of the Republic to remove those obstacles of an economic or social nature, which constrain the freedom and equality of citizens, thereby impeding the full development of the human person and the effective participation of all workers in the political, economic and social organization of the country.” 

Administration of justice

In light of the Italian rigid Constitution, mention has to be made of the following (The judiciary (Articles 101-113 of the Italian Constitution): In the system of the State based on the rule of law with a division of powers, the Basic Law gives prominence and a particularly strong position to jurisprudence. The judicial power is entrusted to independent judges, who are subject only to the Law (Article 101). The judiciary constitutes an autonomous and independent power, not subject to any others, as laid down in Article 104. 
The law defines the organization of the judiciary. More specifically, the law ensures and protects the independence of: judges, special courts, public prosecutors, and of all those not belonging to the judiciary, who participate in the administration of justice (Article 108). 

Constitutional jurisdiction is exercised by the Italian Constitutional Court. 

Given the principle of separation of powers, on the one hand, and the respect for democracy and human rights on the other, extraordinary judges are forbidden and no post factum courts are allowed. 

Within the ordinary courts, only specialized sections for specific matters may be established. The judicial power is exclusively exercised by ordinary and the so-called special Courts. The latter include: the Council of State, the Court of Accounts, and the military Tribunals. They all are regulated by law. 
More specifically, Art. 100 envisages as follows: The Council of State is a legal-administrative consultative body and it oversees the administration of justice. The Court of Accounts exercises preventive control over the legitimacy of Government measures, and also ex-post auditing of the administration of the State Budget. It participates, in the cases and ways established by law, in auditing the financial management of the entities receiving regular budgetary support from the State. It reports directly to Parliament on the results of audits performed. The law ensures the independence from the Government of the two bodies and of their members.
Art. 103 stipulates that: The Council of State and the other bodies of judicial administration have jurisdiction over the protection of legitimate rights before the public administration and, in particular matters laid out by law, also of subjective rights. The Court of Accounts has jurisdiction in matters of public accounts and in other matters laid out by law. Military tribunals in times of war have the jurisdiction established by law. In times of peace they have jurisdiction only for military crimes committed by members of the armed forces.

In order to respond to all questions put forward by the distinguished Special Rapporteur, the following Constitutional provisions are worthy of mention: 
Reply to question No.1 
Provided that “The Judiciary is a branch that is autonomous and independent from all other powers (Article 104)”, “The Superior Council of the Judiciary (acronym in Italian, CSM), in accordance with the regulations of the Judiciary, has jurisdiction for employment, assignments and transfers, promotions and disciplinary measures of judges (Article 105)”.

Article 106 - Judges are appointed through competitive examinations. The law on the regulations of the Judiciary allows the appointment, also by election, of honorary judges for all the functions performed by single judges. Following a proposal by the Superior Council of the Judiciary, university professors of law and lawyers with fifteen years of practice and registered in the special professional rolls for the higher courts may be appointed for their outstanding merits as Cassation councilors.

Article 107 - Judges may not be removed from office; they may not be dismissed or suspended from office or assigned to other courts or functions unless by a decision of the Superior Council of the Judiciary, taken either for the reasons and with the guarantees of defense established by the provisions concerning the organization of Judiciary or with the consent of the judges themselves (…). 
Article 107 also stipulates as follows: (..) Judges are distinguished as per their different functions, only. The state prosecutor enjoys the guarantees established in the prosecutor’s favor by the provisions concerning the organization of the Judiciary.
Reply to question No. 2 
(From Article 104 of the Italian Constitution) The Superior Council of the Judiciary is presided over by the President of the Republic. The first president and the general prosecutor of the Court of Cassation are members by right. Two thirds of the members are elected by all the ordinary judges belonging to the various categories, and one third are elected by Parliament in joint session from among university professors of law and lawyers with fifteen years of practice. The Council elects a vice-president from among those members designated by Parliament. Elected members of the Council remain in office for four years and cannot be immediately re-elected. They may not, while in office, be registered in professional rolls, nor serve in Parliament or on a Regional Council.

Article 108 - The provisions concerning the organization of the Judiciary and the judges are laid out by law. The law ensures the independence of judges of special courts, of state prosecutors of those courts, and of other persons participating in the administration of justice.

Reply to question No.3 (and No.4)
In addition to the above information, please note as follows: 

Article 101 (The Organization of the Judiciary) Justice is administered in the name of the people. Judges are subject only to the law.

Article 102 - Judicial proceedings are exercised by ordinary magistrates empowered and regulated by the provisions concerning the Judiciary. Extraordinary or special judges may not be established. Only specialized sections for specific matters within the ordinary judicial bodies may be established, and these sections may include the participation of qualified citizens who are not members of the Judiciary. The law regulates the cases and forms of the direct participation of the people in the administration of justice.

Therefore, the judicial power is entrusted to independent judges, who are subject only to the Law (Article 101). 
Moreover, the judiciary constitutes an autonomous and independent power, not subject to any others, as laid down in Article 104; and the law defines the organization of the judiciary. The law also ensures and protects the independence of: judges, special courts, public prosecutors, and of all those not belonging to the judiciary, who participate in the administration of justice (Article 108). 

As earlier mentioned, the independence of the judiciary does not imply that there is no organ of disciplinary jurisdiction. The Basic Law provides for the Superior Council of the Judiciary (Consiglio Superiore della Magistratura – acronym in Italian, CSM), chaired by the President of the Republic and mainly dealing with infringements of duty by judges. 
As laid down in Article 105, CSM has the exclusive competence to: appoint (clearly the appointment to the judiciary is based on competitive examinations), assign, move, promote, and discipline members of the judiciary. 

Within this framework, Article 107 further envisages as follows: (..) The Minister of Justice has the faculty to promote a disciplinary action. 
On a more general note, from a legislative standpoint, no constitutional amendments have been made to the relevant section of the Italian Constitution (Article 101 et ff.). Following Case C-379/10, Commission v. Italy before the Luxembourg Court of Justice, Act No. 18/2015 has been introduced focussing on the mixed system, which recalls Act No. 117/88, as structured on: the direct responsibility of the State; and the indirect one of the magistrate. 
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