Questionnaire of the Special Rapporteur on the Independence of judges and lawyers

Portugal

1. Indicate whether there is a national body or mechanism in charge of selecting, appointing, promoting, transferring, suspending or removing judges in your country. What is the exact denomination of this body or mechanism? What are the legal basis for its establishment (e.g. constitutional provision or ordinary law or other)?

The national body in charge of appointing, promoting, transferring, suspending or removing judges is the Judicial High Council – Conselho Superior da Magistratura (CSM).

The Judicial High Council is also in charge of assessing the merit of a judge’s performance. 

The Judicial High Council is a body established by a constitutional provision (article 218 of the Portuguese Constitution). The structure and internal organization is also regulated by the Judges Statute (Law number 21/83, of 30 July) and the Judicial High Council Organic Law (Law n. 36/2007, of 14 August). 

The selection of judges is made by a public tender organized by the Centre for Judicial Studies (a body within the Ministry of Justice). The structure of the Center and the recruitment process is regulated by Law n. 2/2008, of 14 January. The Judicial High Council takes part of the managing body and appoints some of the jury members.

2. Please provide information on the composition of the body or mechanism (number and composition of members), the procedure for the appointment of its members and the duration of their term of office. Please also provide information on the human and financial resources of this body or mechanism (e.g. number of employees and their qualifications and annual budget)

Composition of the Judicial High Council

The Judicial High Council has 17 members:

i) The President: the President of the Supreme Court;

ii) The Vice-President: A Judge from the Supreme Court elected by all the judges;

iii) 2 Members appointed by the President of the Republic;

iv) 7 Members appointed by the Parliament;

v) 6 Members elected by all judges.

The President and Vice-President are Supreme Court Judges.

Amongst the 6 elected members, 2 of them have to be appeal court judges, the other 4 first instance court judges.

The other members are usually college teachers or lawyers.

Currently the non-judicial members are college teachers from law schools and lawyers

Procedure for the appointment of its members and the duration of their term of office

The procedure for the appointment of the CSM members is different for each category of members:

i) The role of President of the CSM is a position held by default by the President of the Supreme Court – The President of the Supreme Court is elected by all the Supreme Court Judges for a 5 year non-renewable term;

ii) The Vice-President and the other 6 members elected by all judges (7 judges elected by their peers) serve a 3 year term. They can be re-elected only once;

iii) The 2 Members appointed by the President of the Republic have a five year term;

iv) The 7 Members elected by the Parliament serve a term of four years.

Even though only 8 of the 17 members are necessarily judges - judges chosen by their peers’ – the practice shows that a decision was never taken against the vote of all the members who are judges.

On the other hand, an important part of the powers of the CSM are delegated in the president and in the vice president, both judges of the supreme court and elected by their peers.

Presently, the vice president is similar to an executive director of CSM. Furthermore, no member of the Government or of the Parliament can be, at the same time, member of the High Council, which has exclusive powers in the fields of appointment, promotion and discipline of judges, and important powers in the fields of recruitment and training.

In short, alongside a decisive representation of judges, we have a majority of members appointed by the political power directly elected by popular suffrage. Thus, in a balanced approach, we avoid both political and party influences, ensuring the imperatives of accountability and avoiding the excesses of judicial activism.

Human and financial resources 

The Judicial High Council staff is, currently, of 97 persons. This number includes the Vice-President, the Council Members, the Cabinet Members, the Judicial Inspectors and the remaining staff (clerks, legal assistants and technical assistants).

The Judicial High Council has administrative and financial autonomy and has its own budget. Since January 2017, the Judicial High Council is responsible for processing and paying the wages for all first instance court judges and a part of the pension of all retired judges. With that competence included, the budget is currently of 149.603.487€.

3. Please provide detailed information on the legislation and practice existing in your country in relation to:

(a) The selection and appointment of candidates for judicial offices and the criteria used for their selection and appointment.

The initial selection of candidates for judges initiates with an open procedure organized by the Center for Judicial Studies (CEJ) a body within the Ministry of Justice.

The vacancies are open for young law graduates and other legal professionals (v.g. lawyers) with “relevant experience”. The number of vacancies is determined by the Ministry of Justice, under prior indication of the Judicial High Council.

The recruitment procedure is foreseen in specific law (Law n. 2/2008, of 14 January).

The initial procedure is made of written exams on several fields of law, and a written exam on cultural issues. The written exams are anonymous.

The candidates approved in this first phase will go through public and oral exams on several legal fields.

The candidates approved are then subject to a psychologic exam.

A ranking of the candidates approved in all three stages is organized, according to the average of the first two stages. The number of vacancies is then filled out in the ranking order.

The initial training has two segments, each one lasting one year:

i) Theoretical training;

ii) Practical training.

The theoretical training takes place in the CEJ covering topic concerning administration of justice, ethical standards, professional deontology, as well as substantive and procedural law topics relevant for judicial practice. Special attention is granted to fundamental rights and means judicial protection.

Some basic knowledge of auxiliary sciences is lectured, namely in forensic medicine, judicial psychology, judicial sociology and accounting and management.

The practical training takes places in the Courts in a system of learning by “seeing and doing”. The trainees draft final decisions and day to day decision simulations is based on real case files, attending trial hearings presided by the mentor judge, and constant debate with the mentor judge.

The trainees approved in the initial training are appointed as internship judges by the Judicial High Council. The internship has one year duration with the following goals:

i) Practical use and further stepping up on the knowledge acquired in the training period;

ii) Developing a sense of responsibility and the ability to reflect on the decision process and the assessment of all the implications of a decision;

iii) Developing Critical Judgment;

iv) Developing independence in the decision making process;

v) Developing organizational skills and work management strategies, relevant for court management, case file management, time and agenda;

vi) Developing a sense of responsibility in touch with the relevance of the task;

vii) Building and stating a professional self-identity, responsible and personalized.

Those who are approved in the internship are appointed as full time judges.

(b) Condition of service and security of tenure of judges.

Judges are appointed for live and cannot be removed, transferred, suspended, retired or dismissed except in the cases foreseen in specific law.

Any change in a judge’s situation is an exclusive competence of the Judicial High Council.

(c) Promotion of Judges

i) Within the first instance courts there are requirements to be appointed for specialized courts: five years of service and an evaluation of Good for local specialized courts; Ten years of service and Good with distinction for central courts. The Judicial High Council makes the evaluation assessment and following appointment.

ii) The promotion of judges to the second instance – appeal courts: exclusive access for first instance Judges, trough curricular competition with special regard to the candidates' merit.

Two stages: calling the applicants; public defense of the curricula before the jury;

The jury drafts a report that is submitted for deliberation in the Judicial High Council.

The whole procedure is organized by the Judicial High Council.

There is always the possibility to appeal from Judicial High Council’s decision to the Supreme Court.

iii) The promotion of judges to the Supreme Court:

Trough curricular competition; opened to appeal court judge, public prosecutors, with the category of general assistance prosecutors, and other legal experts of recognizable merit;

Two stages: calling the applicants; public defense of the curricula before the jury;

The jury drafts a report that is submitted for deliberation in the Judicial High Council.

The whole procedure is organized by the Judicial High Council.

There is always the possibility to appeal from Judicial High Council’s decision to the Supreme Court.

(d) Transfer of Judges

A judge can only be transferred on its own request. Each year the Judicial High Council organizes a judicial movement in which new vacancies are previous announced (vacancies due to promotion, retirement or death). All judges can apply for change in their placement. Vacancies are filled out accordingly to the merit (evaluation grade) and seniority.

A judge can also be transferred as a disciplinary sanction. There is always the possibility to appeal from Judicial High Council’s decision to the Supreme Court.

(e) Disciplinary proceedings against judges

The disciplinary proceeding against a judge is regulated in the Statue of Judges (Law number 21/85, of 30 July). In articles 81 to 135. Beyond the specific regulation the disciplinary regulation for public servants, the criminal code and the criminal procedural code are subsidiary regulations.

When assessing a complaint, or if the Council becomes aware of an irregularity that may imply disciplinary responsibility, the Council may determine the opening of a disciplinary proceeding.

The Council appoints a Judicial Inspector for the investigation stage, which has a maximum duration of 30 days, from which the inspector has to conclude with an accusation. During the investigation, the defendant is entitled to present evidence, including witnesses and to be present during their interrogation.

In the end of the proceedings the Inspector drafts an accusation. The defendant has 30 day to present a written defense, naming witnesses, presenting documents and other evidences.

After the evidence is rendered the Judicial Inspector drafts the final report. If the report concludes for the need of a disciplinary action it must propose the sanction.

The sanctions (articles 85 to 90) are listed in the Statute of Judges. According to the gravity of the offence, the sanctions can be the following:

i) Admonition;

ii) Fine;

iii) Transfer;

iv) Suspension;

v) Inactivity;

vi) Compulsive Retirement;

vii) Dismissal.

What is the role played by the national organ or mechanism with regard to the issues referred to above?

The Judicial High Council exclusively responsible for the issues (b) to (e).

Regarding issue (a), the initial recruitment of new judges is organized by the Center for Judicial Studies (CEJ) a body within the Ministry of Justice, in accordance to the Law n. 2/2008, of 14 January. The Judicial High Council takes part in the selection activity:

i) The Judicial High Council indicate the number of vacancies (the decision is made by the Ministry of Justice)

ii) It appoints the judges that will take of the selection jury;

iii) In the organic structure of CEJ the president of the Supreme Court presides the General Council, and the Judicial High Council appoints another member.
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