Submission of Lawyers' Association for Human Rights of Nepalese Indigenous Peoples (LAHURNIP) for the report of the Expert Mechanism on the Rights of Indigenous Peoples on “Right to land under the UN Declaration on the Rights of Indigenous Peoples: A Human Rights focus”
Call for inputs

Please provide key information, with references (footnotes/hyperlinks) for further details, on Lands, Territories and Resources (LTR) related to customary land rights of Indigenous Peoples.

1. Provide your organizational details.
Lawyers' Association for Human Rights of Nepalese Indigenous Peoples (LAHURNIP)

Anamnagar-32, Kathmandu
Nepal

Email: lahunrip.nepal@gmail.com 

URL: www.lahurnip.org 

2. Laws, policies and practices in relation to right to LTR.
a. Is there legal recognition of customary land rights in your country or area? If yes, which laws are those? If no, is there any process of establishing such laws for recognition of land right? Please explain.
-There is no direct legal recognition of customary lands rights of indigenous peoples in Nepal. However, the Constitution of Nepal 2015 has a provision of fundamental rights relating to participating in cultural life and protection of heritages (Article 32). Trust (Guthi) that comprises customary lands and institution as way of life of Newar Indigenous Peoples of Kathmandu Valley, traditional homeland known as Yen, Yala, Kipu, Khwapa, can exercise fundamental right to preserve Guthi in autonomous manner. Recently, government compelled to withdraw a Guthi Bill due to mass protest of Newa: and other people. The Bill was introduced without consultation and consent that could encroach Guthi lands.  These constructional provisions are applicable to general people as well as Indigenous Peoples. 
On the other hand, the Civil Code Act (Muluki Dewani Samhita, 2018 Section 301) says any land kept for community use or structure built in such land or any property, under community ownership fall under community that can be interpreted as collective property, land managed and used by community.  The act places obligation to respective community to protect community property (Section 304). The National Land Policy 2019 (1.8), states that the community land under traditional use by community is preserved.   The 15th periodic Plan of the Government of Nepal (2019-2024) has provisions to establish autonomous areas, special areas pursuant to article 56 (5) of the Constitution as well as Sect 99.2 of the  Local Government Act, 2018.   
b. What are the limitations and gaps of these laws and policies? (i.e. incomplete protection, very complicated administrative process or slow in implementation). Please explain.
-Even though Nepal is the signatory State of the UNDRIP and ILO Convention No. 169  inter alia core human rights instruments, there is no municipal laws and policies compatible to those international human rights instruments pertaining to indigenous peoples.  Section 9 of the Treaty Act, 1991 states provisions of international treaty are equivalent to provisions of national laws. In case of inconsistence provisions of international law prevail over national law. The Supreme court (Special Bench) in the Case of Prakashmani Sharma v Prime Minister et al. (D.N. 7885, Part 49, Year 2064, Magh Vol.10 P. 699) laid down a precedent that says "state shall pass No laws, against constitution; accepted principle of justice and human rights law as well as other treaties that Nepal has ratified and applies as national law."  
c. Are there any contradictory laws that undermine the full implementation of the legally recognized land rights? Please explain.
- N/A
d. Positive examples of processes established by states to recognize and adjucate the rights of Indigenous Peoples to their LTR and the extend to which Indigenous Peoples are involved.
-N/A
e. Good practices of demarcation, including self-demarcation by Indigenous peoples, and titling. What were or are the roles of women, youth and disabled people, etc.? Is the land right of indigenous women recognized? 
-N/A in de facto basis, however, there are some examples that Indigenous Peoples are still controlling over traditional land in particularly case of Limbus, Thakali, Magar etc. 
f. Your experiences with the application of Free, Prior and Informed Consent (FPIC) for the approval of projects affecting Indigenous Peoples and or demarcation of lands and territories. 
-Due to lack of proper laws and mechanisms pertaining to indigenous peoples it is difficult in application of Free, Prior and Informed Consent (FPIC) in Nepal. Even the project funded by the Multi-later Development Banks and international funding agencies lacks implementation of the FPIC in the project sites operated in the lands and territories of indigenous peoples. No participation of IPs are ensured in the process of EIA, IEE and implementations. And such projects that have adverse impacts to the lands, territories, sacred sites, livelihoods and identities of IPs are implemented without compensations and FPIC.   
g. Is there any form of redress granted to IPs in terms of restitution, compensation or other kind of redress following the confiscation, occupation, use or damage to IPs land with or without their FPIC?
-Generally, project can form a committee, without participation of affected, to fix compensation for the land acquisition. Apart from that there are no other mechanisms to address the conflicts and issues relating to confiscation, occupation and use or damage of IPs' lands 
h. Are you are facing any human rights violations or cases related to land ? If so, can you explain the nature and the extend of cases you are facing ?

-Human rights violations of indigenous peoples relating to LTR is rampant across the country in Nepal. Major issues of human rights violations are displacement, adverse impacts to lands, territories and sacred, archeological sites and cultural heritages. Apart from that such projects also have negative impacts to culture, traditions, health, education and identity.   

i. What is the role of Courts (national and state/provincial courts) while deposing the case related to IPs LTR rights claim and is/was there references drawn to provision in UNDRIP and the international human rights laws by the court in interpreting the IPs rights?

-The court, seemingly, draws references of international laws in the course of interpreting the rights of indigenous peoples pertaining to the LTR. However, there are some verdicts of the Supreme Court that spoke about protection of environment and housing and participation of affected community in development process, drawing reference of the Constitutions and municipal laws, in the case of road expansion project in Kathmandu which going displace more than 150,000 populations in Kathmandu alone.  
The Supreme Court issued Directive Order in the Case of Bhuwan Baramu v. Prime Minister of Nepal (Writ Petition: Mandamus
074-WO-0239) that states Baram Autonomous Area should be established to protect Baram Community and pass laws and policy for their development.
  Legal support was provided by LAHURNIP in aforementioned cases. 
For more information on the EMRIP report, concept note, click at link 

https://www.ohchr.org/EN/Issues/IPeoples/EMRIP/Pages/Call.aspx?fbclid=IwAR2BNNU68DoLz8tUEB3Jg62SU5W0TaH_-EscTelv49ZvsLCb7XooMmBuGX4
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