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I. Land and Indigenous Peoples’ in Africa

To the vast majority of societies in Africa land is regarded not simply as an economic or environmental asset, but as a social, cultural and ontological resource. Land remains an important factor in the construction of social identity, the organization of religious life and the production and reproduction of culture. The link across generations is ultimately defined by the complement of land resources which families, lineages and communities share and control. Land is fully embodied in the very spirituality of society. 
According to the 2010 Land Policy of the African Union, the importance of land in development in Africa is underlined by the fact that approximately 60% of the population derives its livelihood and income mainly from farming, livestock production, and related activities. 
The importance of land to the livelihood and survival of indigenous peoples is even more profound. For many indigenous people, land not only provides them with the means of economic survival but it also forms the basis of their cultural identity, spiritual and social well-being. 
The institution of individual land rights, as well as the vesting of lands customarily owned by indigenous peoples in the State, or the revalorization of communal land rights, has had a profound effect on the rights of indigenous peoples. Such new land regimes also rank agriculture, and individual land tenure, over collective, nomadic land use, including pastoralism and hunting-gathering. Furthermore, with the introduction of conservation measures for protected areas and environments, the role of indigenous peoples in conserving and managing such lands was undervalued. 
II. African Regional Human Rights System and Land Rights of Indigenous Peoples’

a. The Working Group

It was in recognition of this plight, among others, of indigenous peoples that the African Commission on Human and Peoples’ Rights (the African Commission) established the Working Group on Indigenous Populations/Communities in Africa (the Working Group) in 2000. After more than two years of study, the Working Group published its groundbreaking 2003 report, which found, inter alia, that many pastoralists, hunter-gatherers and other groups who have identified with the indigenous peoples’ movement in Africa have often been evicted from their land or been denied access to the natural resources upon which their survival as peoples depends. This dispossession is caused by a number of factors, such as dominant development paradigms favoring settled agriculture over other modes of production such as pastoralism and subsistence hunting/gathering; the establishment of national parks and conservation areas, and large-scale commercial enterprises such as mining, logging, commercial plantations, oil exploration, dam construction etc. This land alienation and dispossession, and dismissal of their customary rights to land and other natural resources, has led to an undermining of the knowledge systems through which indigenous peoples have sustained life over the centuries and it has led to a negation of their livelihood systems and deprivation of their resources. This is seriously threatening the continued existence of indigenous peoples and is rapidly turning them into the most destitute and poverty stricken communities. In light of this, the 2003 Report found that this is in serious violation of the African Charter (Article 20, 21 and 22), which states clearly that all peoples have the right to existence, the right to their natural development. 

The 2003 Report concludes that the African Charter particularly articles 1,3, 5 and articles 19-24 provide adequate legal framework for the recognition and protection of the rights of indigenous peoples’ in Africa. The report also recommended that a permanent Working Group be established to provide the required institutional framework for the continued monitoring of the situation of indigenous peoples’ rights on the continent. 
On the basis of this Report, the Working Group has so far undertaken fifteen country visits
 to thirteen African countries with a view to collect first hand information on the situation of indigenous peoples including the state of their land rights. 
For instance, in its 2006 report of the country visit to Uganda, the Working Group observed that more than 82% of the Batwa were landless while a small percentage occupied land as private owners (about 74 households). Around 9.4% occupied land belonging to the government and 10% were living on Church of Uganda land while 80% lived on land belonging to private landlords. Similar observations were made in all other mission reports with pertinent recommendations to the respective Governments and stakeholders. 
We believe that the missions we conducted in the Republic of Congo in 2005 and 2010 have significantly contributed to the enactment of the only legislation in Africa so far that categorically recognizes indigenous peoples’ including their collective land tenure system. 
The 2007 mission of the Working Group and its continued engagement with the government of Central African Republic, in collaboration with other national and international stakeholders, has resulted in CAR ratifying ILO Convention 169. This is a laudable step towards the recognition and protection of the land rights of indigenous communities in the country.  
The 2010 Pastoral Code of Niger also seems to have taken into account the recommendations of the Working Group from its 2006 visit. Accordingly, the 2010 Pastoral Code recognizes some rights of pastoralist indigenous communities in Niger. The most important rights in the Code include an explicit recognition of mobility as a fundamental right of pastoralists and a ban on the privatization of pastoral spaces, which poses a threat to pastoral mobility. An additional important element in the Pastoral Code is the recognition of priority use rights in pastoral homelands. 
The urgent appeals that the Working Group issues when there is a flagrant violation of the land rights of indigenous communities does also contribute in reaffirming the position of the African Commission and in reminding states of their obligations to respect and protect the land rights of indigenous communities. 
b. The Enderois decision  
Endorois decision of the African Commission is one of the seminal cases demonstrating the important role that regional mechanisms can play in the recognition and protection of indigenous peoples’ land rights. 
The Endorois are semi-nomadic pastoralists who were evicted from their ancestral land in and around Lake Bogoria in Kenya’s Rift Valley in the 1970s, in order to pave way for the creation of a national park.  Following unsuccessful efforts to resolve the situation at the national level, in 2003, the Endorois lodged a case before the African Commission.  The case challenged the lack of consultation or compensation for the forced displacement, and lack of protection afforded to the Endorois’ traditional way of life, and claimed violations of the Endorois’ rights to non-discrimination, property, access to natural resources on their land, religious and cultural life, and to development.

In a landmark decision adopted on 2 February 2010, the African Commission declared the expulsion of Endorois from their ancestral lands illegal.  The African Commission found that the Kenyan Government had failed to recognise and protect Endorois’ ancestral land rights and failed to provide sufficient compensation or alternative grazing land following their eviction, or to grant restitution of their land, and similarly failed to include the community within the relevant development processes.  It also made a series of wide-reaching recommendations for the Kenyan Government to follow.

The case has created an important precedent. It represents the first time that an African indigenous peoples’ rights over traditionally owned land have been legally recognised. In affirming Endorois’ collective right to ancestral lands, the African Commission’s decision has not only awarded a full remedy to the Endorois community but has also significantly contributed to a better understanding and greater acceptance of indigenous rights in Africa.

Although the Government has thus far only fully implemented one of the seven recommendations of the Commission, the case has had a continent wide impact on indigenous communities and their advocates. It has lifted the hopes and spirits of indigenous rights activists. In this regard, the Ogiek case is a shining example of the impact that the Endorois decision had on other indigenous peoples’ on the continent. 

c. The Ogiek judgement 
The Ogiek, who number around 30,000 are some of Africa’s last remaining forest dwellers. Traditionally honey-gatherers, they survive mainly on wild fruits and roots, game hunting and traditional beekeeping. The Ogiek have lived since time immemorial in Kenya’s Mau Forest and are the custodians of the environment on which they depend. They have a unique way of life well adapted to the forest. To them, the Mau Forest is their home. In fact, the term ‘Ogiek’ literally means ‘caretaker of all plants and wild animals’. 
Since independence, and indeed prior to it, the Ogiek have been routinely subjected to arbitrary forced evictions from their ancestral land by the Kenyan Government, without consultation or compensation. The Ogiek’s rights over their traditionally owned lands have been systematically denied and ignored. The Government has allocated land to third parties without sharing any of the benefits with the Ogiek. The eviction of the Ogiek from their ancestral land and the refusal to allow them access to their spiritual home has prevented the Ogiek from practicing their traditional cultural and religious practices. The culmination of all these actions has resulted in the Ogiek being prevented from practicing their traditional hunter-gatherer way of life, thus threatening their very existence.

Over the last 50 years, the Ogiek have consistently raised objections to these evictions with local and national administrations, task forces and commissions and have instituted several rounds of judicial proceedings in the national courts, to no avail.

In October 2009, the Kenyan Government, through the Kenya Forestry Service, issued a 30-day eviction notice to the Ogiek and other settlers of the Mau Forest, demanding that they leave the forest. Concerned that this was a perpetuation of the historical land injustices already suffered and having failed to resolve these injustices through repeated national litigation and advocacy efforts, the Ogiek decided to lodge a case against their Government before the African Commission with the assistance of Minority Rights Group International (MRG), Ogiek Peoples’ Development Programme (OPDP) and Centre for Minority Rights Development (CEMIRIDE).  
In November 2009, the African Commission, citing the far-reaching implications on the political, social and economic survival of the Ogiek community and the potential irreparable harm if the eviction notice was actioned, issued an Order for Provisional Measures requesting the Kenyan Government to suspend implementation of the eviction notice. The Ogiek were not evicted on that occasion, but their precarious situation continued. In early 2012, following the Kenyan Government’s lack of response on the issue, the African Commission referred the case to the African Court. 


On 15 March 2013, the African Court issued an Order for Provisional Measures, mirroring the order already issued by the Commission, requiring the Kenyan Government to (i) immediately reinstate the restrictions it had imposed on land transactions in the Mau Forest Complex, and (ii) refrain from any act/thing that would/might irreparably prejudice the main application, until the Court gives its final decision in the case. The Order was issued as the African Court considered that ‘there is a situation of extreme gravity and urgency, as well as a risk of irreparable harm to the [rights of the] Ogiek of the Mau Forest’. This Order was, unfortunately, not complied with, and evictions, harassment and intimidation of the Ogiek have continued, including a violent eviction of approximately 1,000 Ogiek and police intimidation in March 2016.

On 26 May 2017, the African Court delivered its landmark judgment in the case. The African Court found the Kenyan Government had violated seven separate articles of the African Charter, with the violations amounting to a persistent denial of Ogiek land rights and their religious and cultural and hunter-gather practices.

This is one of the African Court’s first decision to consider the rights of indigenous peoples. The ruling is significant in recognizing and upholding the land rights of the Ogiek people. The judgment also sends a clear message that African governments must respect indigenous peoples’ land rights in order to secure their livelihoods and culture.
d. AU Pastoral Policy 

The 2010 African Union Pastoral Policy Framework also provides another avenue for the recognition of the land rights of indigenous communities in Africa. Pastoralists make up the large majority of communities that are considered indigenous in Africa. Therefore, the AU Pastoral Policy goes a long way in guaranteeing the rights of indigenous communities in Africa especially those in the Sahel area as well as those in the horn and east of Africa. 

The Policy recognizes that pastoralists are custodians of key national resources found in arid and semi-arid areas and as a system, pastoralism helps to protect and safeguard these resources. It also recognizes the need for strategic mobility of pastoralists and other land related rights. 

The lack of implementation of the various decisions, laws and policies poses a major challenge but provides a compelling legal and moral ground in the recognition of the land rights if indigenous Communities in Africa. Commendable progress has been made since the establishment of the Working Group in the advancement of the rights of indigenous communities. We need to capitalize on the existence of adequate legal and institutional framework and elaborate judicial precedent for the further recognition and protection of the land rights of indigenous peoples on the continent. 
-End-
� 	Burundi (April 2005), Botswana (June 2005), Namibia (July - August 2005), Libya (August 2005), Republic of Congo (September 2005 and March 2010), Niger (February 2006), Uganda (July 2006), Gabon (September 2007), Rwanda (December 2008), Democratic Republic of Congo (August 2009), Kenya (March 2010), Central African Republic (January 2007 and May 2012) and United Republic of Tanzania (January/February 2013)
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